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Is  executing  the  following  work,  I  hare  occa- 
sionally added  to^  or  inserted  in  the  cases,  sojae 
practical  forms  ccHinected  with  them.  In  this  I 
found  myself  justifiedv  not  only  by  the  example  of 
the  most  respectable  English  and  American  Re*- 
porters,  but  it  occurred  to  me  as  peculiarly  pro- 
per ^to  give  those4>recedent6  which,  either  wholly 
or  partially,  grow  out  of  our  statutes  or  local  rules 
of  proceeding* 

I  have  aimed  at  brevity  in  the  statements  of  cas< 
ses,  but  found  myself  unsuccessful,  where  the  de<* 
cision,  and  much  of  the  reasoning  which  led  to  it, 
were  interwoven  with  lengthy  details  of  pleadings 
or  evidence. 

The  arguments  of  counsel  are  generally  redu- 
ced to  outlines  much  within  the  original  notes ; 
bat  I  have  used  these  outlines  freely,  supposing  it 
improper  that  a  case  which  has  been  fully  argued, 
should  wear  the  appearance  of  having  passed 
without  discussion.  The  decisions  of  our  Courts 
are  the  more  useful  and' satisfactory,  in  proportion 
as  We  have  the  tests  by  which  they  are  conducted. 

In  deciding  calendar  causes^  and  those  in  the 
^urt  of  Errors,  the  Judges  usually  make  copious 
notes,  which  they  obligingly  furnish,  and  by  which 
I  am  guided  in  giving  their  opinions. 

In  non-enumeraied  cases,  (which  constitute  a  very 
hrge  portion  of  the  business  t>f  thb  Court)  I  am 


p 
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it  PRCFACB. 

tilmost  whollj  indebted,  for  the  reasoning  of  the 
Judges,  to  mj  own  notes,  taken  as  their  opinions 
are  delivered  orally  in  Court 

In  relation  to  these,  and  to  the  arguments  of 
counsel,  I  cannot  pretend  to  have  escaped  those 
imperfections  and  errors  which  other  reporters, 
&r  belter  qualified,  hnve  imputed  to  theni8elve9«(a) 
Sometimes,  after  making  the  report  correct 
in  the  manuscript,  i  have  been  baffled  in  the 
attempt  to  give  it  so  to  the  publick,  by  some  little 
typographical  mistake,  overlooked  in  the  proof: 
but  not  being  conscious  that  any  of  these  will  mis- 
lead, I  have  omitted  the  usual«  noticeof  thepd  at 
the  close  of  the  volume. 

I  claim  no  credit  for  the  few  notes  which  are  ad* 
ded.  They  arose  from  si  desire  to  pursue  the 
text  into  its  collateral  relations,  either  because  the 
matter  was  new  to  me,  or  with  a  view  to  fix  the 
rules,  cases,  &c.  on  the  subject,  more  firmly  in  my 
memory.  Supposing  that  others  might  have  occa«* 
Bion  to  travel  the  same  way,  I  have  given  the 
result  for  a  guide^ 

The  size  to  which  the  volume  has  swelled,  by 
cases  which  I  thought  it  m;  duty  to  include,  forbidi 
my  closing  it  with  the  later  decisions  in  the  t^ourt 
of  Errors.  These  are  in  the  press^  tod  .will  very 
Boon  be  published* 

E.  COWEN. 

Saratoga  Springs^  Jpril  26<&,  1824. 
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CASES 

ARGUED  AND  DETERMINED 
nr  THJE 

OV  tHS 

STATE  OF  NEW-YORK, 

15  BKAT  TXRM,  1823,    IH  THK  FORTT-BXVXVTH  TVAE  OS  OVB 

IVDJBPUrDXSCX. 


tt«  M.  MalcoMi  demandant,  against  George  P.  RogerSi 

tenant* 

Writ  of  right,  in  this  form :  "  TJle  People  of  the  State  of      ProcUnmir 
Xew-York,  To  tbe  Sheriff  of  the  city  andcounty  of  New-  ^""^J!^ 


YoA:  Greeting.  Command  George  P.  Roger*,  that  justly  action  mmthv 
and  withoat  delay,  he  render  unto  Richard  Jtf*  Malcom,  the  jq  the  town  nr 
one  equal  undivided  tenth  part ;  and  also  the  one  equal  un-  Jl^^^^^^ 
diTided  ninth  part  of  an  equal  undivided  tenth  part  of  two  be  so  return* 
messuages  and  two  acres  of  land,  with  the  appurtenances,  in  go^iu^^^ 
the  second  ward  of  the  city  of  Jfew-York,  in  the  county  of  ^Aw^maya- 
-Vev-Fori,  which  the  said  Richard  M,  Malcom  ckums  to  be  ^oiuiL  seirice 
his  right  and  inheritance  ;  and  whereof  he  complains  that  ««<l«5»  P«x> 

.         ,      ^  '  111.  1..  :■  lamation    un- 

the  said  George  P.  Rogers  unjustly  deforces  him ;  and  un-  necessary. — 

less  he  shaU  so  do,  and  if  the  said  Richard  M.  Malcom  shaU  ^^J^^ouW 
give  you  security  to  prosecute  his  claim,  then  summon,  by  be  plainly  ex- 
good  Eummoners,  the  daid  George  P.  Rogers,  that  he  be.be-  retiuii,  whieh 
fore  our  Justices  of  our  Supreme  Court  of  Judicature,  at  the  ??^  .^  ^^ 

'^  ded  by  intend- 

ment.   If  the 
Rtom  to  a  writ  of  right  be  defective,  an  alias  summons  gfoes  instead  of  a  grand  cape. 
Proceedings  in  a  writ  of  right :  The  writ—  rettxm — ^the  rig^ht  and  mode  of  amending — 
f^atip^  for  appearance— «imfU,  and  manner  of  connting — tpeciai  tmpariancc,  and  min» 
ataof  theCoart 

Ilia  appearance,  for  the  porpoee  of  objecting  to  thoretvm  of  a  writk   »  not  a  WmMt 
of  the  defect 

Vol.  K  1 
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NEW-YORK,  Citi/  Hall  of  the  city  of  Mw-York,  on  the  first  Monday  of 
s^lii^,^^     May  next,  to  shew  wherefore  he  hath  not  done  it.    And  have 
Malcom     you  then  there  the  summoners,  and  this  writ.    Witness,  Am- 
RoGKRB      BROSE  Spencer,  Esquire,  bur  Chief  Justice,  at  the  Capitol 
in  the  city  of  Albany,  the  first  Monday  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
three. 

Fairlce^  Bloodgoodj  4r  Breese,  Clerks, 

Charles  L  Doughty^  Att'y. 

On  this  writ  the  Sheriff  returned  as  follows  :    "  Received 
the  seventh  day  of  February^  1823. — ^Pledges  of  prosecu- 
tion, John  Doe  ^  Richard  Roe* — ^Summoners  of  the  within 
named  Geoi^e  P.  Rogers,  James  Shaw  ^  George  Seaman* — 
And    after  the  aforesaid  summons  made^  to  wit :    at  the 
most  usual  door  of  the  Episcopal  Church,  in  Beekman  Street^ 
called  St,  George'^ s  Chapel,  in  the  second  ward  of  the  city  of 
JVcTO-ForA:,  within  which  the  tenements  within  mentioned  do 
lie,  upon  the  Lord's  day,  to  wit :  on  the  twenty-third  day  of 
February^  in  the  year  of  our  Lord,  1823,  immediately  after 
divine  service  and  sermon  in  the  said  Church  was  ended,  I 
did  cause  publick  proclamation  of  the  aforesaid  summons  to 
he  made  according  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

The  answer  of  P.  H.  Wendoter^  Sheriff." 

Now,  upon  the  quarto  die  post,  (8th  May) 

P.  W*  Radcliffj  for  the  demandant,  produced  the  above 
writ,  with  the  return  endorsed,  and  moved  that  the  tenant  be 
called ;  and  in  default  of  his  appearing,  that  a  grand  cape 
might  issue. 

V  W.  Slosson  and  T.  A.  Emmet,  opposed  the  motion  for  a 
grand  cape,  and  proposed  to  shew  that  the  summons  as  sta- 
ted in  the  return,  was  defective,  and  the  demandant  en- 
titled to  an  alias  summons,  merely  ;  and  they  referred  to  the 
caseof  SearZcv.  Long,  (1  Jtfod.  248,)  and  Fumis  v.  Water- 
hou^e,  {id.  197.) 


OF  THE  STATE  OF  NEW- YORK. 


Malcom 

V. 

Rogers. 


Radcliffj  insisted  that  the  tenant  coulil  not  avail  himself  of  new-york, 
a  defective  summons  in  this  manner.  The  proper  course  is  ^^'  ^^^* 
to  object  this  by  plea  of  non-summonsj  and  support  it  by  wa- 
ger of  law.  But  here  the  defendant  claims  a  right  to  qualify 
his  appearance,  and  comes  to  shew  that  he  is  under  no  obli- 
gation to  appear.  His  appearance  is  a  waiver  of  all  defects 
in  the  return  ;  authorizes  us  to  treat  him  as  in  Court,  and  to 
count  against  him. 

Emmet,  remained  that  where  the  very  question  is,  wheth- 
er process  shall  issue  for  non-appearance,  the  only  mode  of 
objecting  is  by  way  of  pointing  out  the  defect  which  renders 
his  appearance  unnecessary.     This  we  have  a  right  to  do, 
at  least,  as  amid  curitB  ;(a)  to  wluch  the  Court  agreed ;  and 
the  counsel  for  the  tenant  then  objected,  that  the  return 
did  not  state  the  church,  at  which  proclamation  was  made,  to 
be  the  one  nearest  the  land,  which  they  insisted  was  neces- 
sary, unless  it  appeared  upon  the  face  of  the  return  that 
there  was  but  one  church  in  the  ward  where  the  land  lies. 
In  Searle  v.  Long,  wluch  was  a  quare  impedit,  and  a  proceed- 
ing upon  the  statute  of  Marlebridge,  the  Court  held  that 
actual  notice  to  the  tenant  was  not  enough  ;  and  because  it 
was  not  in  the  form  allowed  by  law,  the  Court  set  aside  the 
subsequent  proceedings  ;  and  in  Fumis  v.   Waterhouse,  the 
ground  cape  was  superseded,  because  the  return  of  the  summons 
was  not  according  to  the  31  JEfe.  {cap.  3.)    They  agreed  that 
this  return  was  according  to  the  English  form  ;  but  our  stat-' 
ute  {Sess.  10,  c.  50.  *.  21,  1  R.  L.  88.)  differs  from  the  En- 
glish, and  with  reason ;  for  in  England   there  is  but  one 
chsrch  or  chapel  in  ^.parish  or  town.     Parish  implies  the 
precinct  attached  to  a  church,  {Com.  Dig.  Parish  B.  2.  1 
Bl.  Com.  112.)  and  the  forms  of  English  returns  given  in  the 
books,  relate  to  lands  which  lie  in  a  parish.     The  national 
religion  is  there  a  part  of  the  law  of  the  land,  and  being  a 
national   establishment,    the  ecclesiastical  division  of  the 
country ,  with  the  church  attached  to  it,  are  as  certain  and  as 
well  defined  by  law  as  its  civil  divisions.  (4)     There,  when 

(a)  And  vid.  Wheeler  t.  Lampman^  14  John*  481. 
{by  Vid.  1  BL  Com,  112.  Com.  Dig,  Paruh,  B.  1. 
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KEW-70RK9  the  statute  speaks  of  churches^  it  means  those  of  the  estab^ 
^^^.^^^^^     lished  religion,  and  can  have  no  reference  to  the  meeting 
Mai.com     houses  of  the  dissenters.     Hence,  it  is  sufficient  to  return,  in 
EoGXRft      ^^  language  of  their  statute,  that  the  proclamation  was 
made  at  or  near  the  most  usiuil  ioor  of  the  church  or  chapel 
of  that  town  or  parish  where  the  t^nd  doth  lie*     This  must, 
of  necessity,  relate  to  the  nearest  cliurch  within  the  precinct 
contemplated  by  the  statute.     But  the  same  certain^  could 
not  be  attained  here,  where  all  churches  are  on  the  same  foot- 
ing ;  accordingly,  the  phraseology  of  our  statute  is  different. 
It  provides,  that  where  there  is  more  than  one  church,  proc- 
tarnation  shall  be  made  at  the  one  nearest  the  lands ;    and  if 
none  in  the  town,  then  at  the  nearest  church  in  the  county  ; 
and  as  there  might  have  been,  and  were^  for  aught  that  ap- 
pears, several  churches  within  the  2d  ward,  where  these  lands 
lie,  the  return  should  have  stated  it  to  be  the  nearest  church 
jn  the  ward  to  the  lands,  or  have  shewn  but  one  church  in 
the  ward.     Suppose  the  proclamation  had  been  made  at  a 
church  out  of  the  ward  ;  ought  not  this  also  to  have  been 
reused  by  a  return  that  there  was  no  church  in  the  ward  ? 
Nor  can  the  defect  here  be  supplied  by  intendment  or  con- 
struction in  favour  of  the  act  of  the  Sheriff.    There  was  as 
much  room  for  favourable  presumptions  in  the  case  of  Fur* 
nis  V.  Waterhouse,  as  here,  and  yet  none  were  allowed.     Nor 
will  the  Court  intend,  from  this  return,  that  the  service  was 
personal,  so  as  to  supersede  the  necessity  of  proclamation. 
Indeed,  the  summons  cannot  be  a  personal  one.     It  must  be 
upon  the  land,  and  this  appears  from  Allenv.  Walter,  {Hob, 
133.  2  Saund.  43,  n.  1,  and  vid.  also,  W.  Jones  7,  pU  6.) 
True,  the  case  in  Hobart,  was  in  dower.     But  this  being  a 
proceeding  in  nature  of  a  writ  of  right,  shews  the  mode  of 
service  applicable  to  both  ;  and  further,  as  to  th^  manner  of 
service,  they  referred  to  Com.  Dig.  Process,  D.  3.  Archbold 
421.  title,  Writs  in  nature  of  a  writ  of  right.  2  Saund.  44,  ru 
4.     But  if  a  personal  summons  be  sufficient,  this  return  rath* 
er  authorises  a  presumption  against,  than  for  one.    It  is,  that 
proclamation  was  made  secundum  formam  statuti,  and  it  is 
only  in  cases  of  summons  upon  the  land,  that  the  statute  rem 
^ires  proclamation. 


OF  THE  STATE  OF  NEW-YORK. 


Maxcok 
▼. 

ROGXRB. 


Radcliff^    It  is  agreed  that  this  return  accords  with  the  new-york, 
English  precedents,  ancient  and  modem.     A  form  of  the       ^^' 
En^ish  return  may  be  found  in  Imp.  Shff'.  402.     3  Wits. 
553.     2  Sounds  per  Serj.  Wins.  43,  n*  1,  in  connexion  with 
id,  p^  44,  n»  4«    ch*  3  pU  596,     The  statute  does  not  re- 
quire a  summons  upon  the  land.     It  is  true,  this  was  the  an-* 
cient  practice,  and  was  allowable  where  every  possession  was 
open  amd  notorious,  and  every  man  was  presumed  to  occupy 
his  o^m  land.     But  a  personal  summons  was  always  suffi- 
ci^it.     {Booth  on  H.  A.  4, 5.)     In  the  state  of  modern  pos* 
sessions  it  is  many  times  essential,    to  avoid  imposition 
A     summons     on   the    land   would   be    very    imperfect 
in  this  country,  for    the  purposes  of  notice  ;    and  where 
the  summons  is   personal,   proclamation  is    unneccsary* 
This    is   required    only    where   the    summons    is    upon 
the    land.    As  the  statute    was    avowedly    for  avoiding 
secret  summonses,  there  can  be  no  motive  for  proclamation 
where  the  summons  is  personal.    As  to  th^  church,  the  stat* 
ute  is  merely  directory.     The  same  certainty  is  not  requi- 
red in  a  ietum  as  in  pleading,  {Imp.  Shff.  378,)(c)  and  every 
&ir  intei^ment  i^  tp  be  made  in  support  of  )be  acts  of  a 
ministerial  ojfficer.     He  is  presumed  to  comply  with  his  duty 
until  the  contraiy  expressly  appear,(<^)  and  when  he  returns, 
|he  Court  will  not  presume  him  guilty  of  an  equivoque.    The 
En^ish  statute  is  not  confined  either  to  churches  or  parishes. 
The  proclamation  is  to  be  made  at  the  door  of  the  church 
or  lAc^el  of  that  town  or  parish,  where  the  land  lies,  yet 
a  return  in  tii^  general  form  given  by  the  precedents  has  al- 
ways been  holden  good.    And  according  to  2  Savnd.  43,  n. 
1,  it  b  enou^  according  to  the  modern  practice,  to  return, 
that  the  Sheriff'hiBA  made  proclamation  of  the  ^aid  summons 
ecanding  to  the  form  of  the  statute,  ^c. 

Bat  should  the  Court  be  against  the  return,  we  then 
ask  leave  to  amend,  according  to  the  fact,  the  summons 
being,  in  truth,  regular. 

Another  answer  to  these  objections  is,  that  the  defendant 
bas  %  ri^t  to  avail  himself  of  them,  if  they  are  valid,  by 
plea  of  wmrsuawums,  and  where  a  party  may  plead  a  mat-^ 
ter,  he  cannot  take  advantage  of  it  by  motiop. 

(0  Vid.  8.  Co.  Vn,  128^  (d)  Fid.  lAJohuR^.  184. 
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NEW-YORKj  Jihe  Court  took  time  for  advisement,  which  they  declared 
^^^^^J^'  should  not  prejudice  the  demandant ;  but  that  he  might  lake 
Malcov      the  rule  they  should  finally  make,  as  of  the  quarto  die  post. 

Rociaa,         ^^  "^^^^ 

May  1 2th — The  opinion  of  the  Court  was  delivered  by 
WooDwoRTH,  J.  He  remarked  that  there  was  nothing  in 
the  return,  or  in  the  nature  of  the  case,  from  which  to  infer 
Si  personal  service  on  the  tenant.  Had  such  service  in  fact 
taken  place  and  been  returned,  we  think  the  proclamation 
would  have  been  unnecessary  ;(e)  but  here  is  evidently  the 
common  proceeding  by  summons  on  the  land,  and  proclama- 
tion. It  does  not  appear  that  such  proclamation  was  at  the 
church  nearest  the  lands,  though  at  one  in  the  Second  ward, 
where  they  lie.  The  return  of  the  Sheriff'  is,  that  he  caused 
proclamation  to  be  made  at  the  most  usual  door  of  the  Epis- 
copal Churchy  in  Beekman^Street,  called  St.  George'^s  Chapel, 
in  the  Second  wardy  fyc.  We  think,  that  to  make  the  return 
conform  to  the  statute  of  this  state,  he  should  have  gone 
further,  and  shewn  by  the  return,  either,  that  St.  Georgeh 
Chapel  was  the  church  within  the  ward  nearest  the  land,  or 
that  it  was  the  only  church  within  the  ward.  No  doubt, 
that  where  an  omission  of  duty  would  be  culpable,  the  offi- 
cer will,  in  general,  be  presumed  to  have  done  his  duty.  But 
we  think  the  rule  does  not  extend  to  this  case.  The  statuto 
requires  great  strictness  in  this  proceeding  of  the  officer  ; 
and  his  compliance  with  it  ought  not  to  be  left  to  inference, 
but  should  plainly  appear  upon  his  return.  The  rule  for  a 
grand  cape  is,  therefore,  refused,  and  the  demandant 
must  proceed  by  an  alias  svmmons,{f)  unless  St.  George'^s 
Chapel  was,  in  fact,  the  nearest  church  in  the  wardi.  If  so, 
the  Sheriff  msLj  amend  according  to  the  truth. 

At  the  opening  of  the  Court  on  the  13th,  Badcliff  men^ 
tioned  that,  at  his  request,  the  Deputy  Sheriff,  who  had  ser- 
ved the  writ,  was  in  attendance  to  amend  bis  return.  Thi» 
was,  perhaps,  a  matter  of  course  under  tibe  rule  which  had 
been  made ;  but,  as  it  was  convenient,  he  requested,  for  grea- 

(e)  DaU.  Sheriffs  224-5.    /nip.  Sheriffs  403. 
(/)  Com.  Dig.  Proceu,  D.2. 
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ter  cautioB,  permission  to  amend  it  in  open  Court,  under  kew-tork^ 

the  immediate  direction  of  the  Justices.  v^^iljl^' 

Malcoh 
Ulshoeffer  and  71  ^.  Emmei^  for  the  tenant,  asked  to  be  v. 

heard  against  the  principle  of  the  amendment.     As  it  could     ^o^**'* 
not  be  kno^fn  what  disposition  the  Court  would  make  of  the 
other  objections,  the  attention  of  the  counsel  had  not  been 
directed  to  this  branch  of  the  discussion.     Leave  being  gran- 
ted, tiiey  contended  that  no  amendment  could  be  allowed  in 
this  case.     The  statute  is,  that  if  the  summons  shall  not  be 
proehnmed  and  returned,  then  no  grand  cape  to  he  awarded^ 
bui  an  aHas  or  pluries  snmmons^  as  the  case  shall  require. 
The  process  is  not  vitiated  ;  the  effect  is  merely  a  change  of 
process,  and  the  action  proceeds.     Now,  in  circumstances 
much  more  unfavourable  to  the  demandant ;  indeed,  where 
the  omission  is  fatal  to  his  remedy^  and  even  his  rights  the 
Coarts  have  refused  amendments.  In  Charlwood  v.  Morgan^ 
(4  Bos.  jr  Pull.  64,)  a  motion  was  made  to  amend  the  count 
in  a  writ  of  right,  so  as  to  correct  the  pedigree.     This  the 
Court  refused,  though  Mansfield^  C.  /.  said  they  would  have    ^ 
been  willing  to  amend,  had  not  this  been  a  proceeding  by 
TDTitof  righty  which  he  said  had  always  been  discouraged, 
and  tenants  had  been  allowed  to  avail  themselves  of  every 
advantage  to  defeat  the  claims  of  demandants.     And  in  this 
all  the  Justices  agreed.    And  upon  the  same  principle  they 
refused  the  demandant  leave  to  discontinue.      In  Maidment 
V.  Jukesy  (5  Bos.  ^  Pull.  429,)  the  Court,  on  the  authority 
of  Charlwood  v.  Morgan,  ordered  a  side  bar  rule  to  discon- 
tinue, to  be  set  aside  widi  costs.     In  Dumsday  v.  Hughes  «$r 
Bedford,  (3  Bos.  ^  Pull.  453,)  the  Court  refused  an  amend- 
ment of  the  count,  in  a  writ  of  right,  after  demurrer  argued, 
although  cases  of  amendment  were  cited  in  formedon  and 
doner,  and  in   common  recoveries.     This  case,  refers  the 
strictness  or  liberality  of  the  Court,  in  allowing  amendments, 
to  the  nature  of  the  action.     Dower,  say  the  Court,   is  fa- 
voured in  the  law.     But  the  cases  cited  shew  that  the  rem- 
edy by  writ  of  right  has  always  been  holden  to  be  stricli 
juris.      And  the  Courts  have  refused  amendments,  even 
where  the  demandant  will,  in  consequence,,  be  barred  by  the 
statute  of  limitatums. 


V. 

ROGKBS. 
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NEW- YORK,      Again,  this  return  being  defective,  the  tenant  was  not  bounci 
^J^^ljl^*    to  appear.     There  is  no  means  of  compelling  his  appear- 
Malcom     ance  except  by  an  alias.    The  Court  have  not  now  the  pow- 
er, by  an  amendment,  nunc  pro  tuncj  to  make  the  defend- 
ant a  defaulter  by  rektion,  on  the  quarto  die  posi^  and  subject 
him  to  a  gtand  cape. 

Radcliffj  said  that  the  cases  in  which  Courts  would  dis- 
courage remedies  were  those  where  the  party  had  a  choice 
between  different  modes  of  redress.  It  is,  really,  very  singu- 
lar  that  the  legislature  should  give  a  remedy,  and  yet  that  it 
should  be  the  duty  of  the  Court  to  set  about  defeating  it  by 
requiring  an  almost  impracticable  strictness,  not  applicable 
to  any  other  case.  The  authorities  cited  relate  to  the  a- 
mendment  of  the  count,  or  relief  by  discontinuance,  against 
the  omission  of  ^  party  ;  but  the  application  here,  is  to  amend 
the  return  of  the  officer^who  served  the  process.  Nor  is  it 
competent  to  object  tliat  we  are  not  now  on  the  quarto 
die  post.  The  delay  for  advisement  was  declared  by 
the  Court  to  be  without  prejudice,  and  our  proceedings  are 
to  be  entered  nunc  pro  tunc. 

Slosson^  observed  that  the  demandant  must  offer  himself 
the  first  day,  or  a  ne  recipiatur  may  be  entered.  He  must 
then  appear  with  a  regular  return.  If  (be  Court  had  power 
to  amend  on  ihejirst  day,  they  cannot  do  it  on  the  quarto  die 
post.  On  that  day,  the  return  beii^  insufficient,  the  tenant 
may  depart  without  being  guilty  of  a  contempt. 

Radcliff^  deniedthattheomissionof  the  demandant  to  of- 
fer himself,  would  prevent  his  being  afterwards  received  to 
prosecute.  It  is  true,  we  are  demandable  on  the  first  day, 
and  if  we  do  not  appear,  may  be  shut  out  by  a  ne  recipiatur, 
{g.)    But  it  does  not  follow  that  we  must  come  with  a  suffix 

(g)  The  tenant  in  a  writ  of  ri^^htis  only  demandable  on  the  quarto  die 
pott;  but  the  demandant  is  liable  to  be  called  on  the  primo  diepJaciti  ;  and 
in  case  of  his  non-appearance,  his  default  may  be  entered,  which,  if  he 
does  appear  and  excuse,  <mthe  quarto  dUposU  be  is  liable  to  a  nonsuit. — 
Swift  Y.  Livingsiorty  2  John.  cat.  112.  Cloberyy.  TheBiskop  of  Exon, 
Cartk.  173.  Co.  Litt.  139.  b.  In  1  Bultir.  35.  it  is  said,  "^  If  it  be  not  in  a 
writ  of  ri^ht,  no  man  is  demandable,  till  the  quarto  diepott.^ 
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cieot  return.    If  this  be  deficient,  it  is  the  fault  o(  tfae  rbw-toiik, 
officer.  ^ZlI?^ 


r,  J.  The  ancient  strictness,  whkh  prerail-  Ma^««« 
ed  in  tiiese  real  action^,  has  been  mneh  relaxed  bj  the  late  E««juis. 
decisions.  (A)  I  remember  that  at  the  last  tenii,  a  defiralt 
and  grand  cape  were  taken,  which  it  was  moyed  to  set  aside* 
This  was  opposed  on  the  ground  of  the  great  strictness  which 
prevails  in  real  actions.  But  the  default  was  set  aside«  I 
should  say,  then,  a  fortiori^  that  relief  ought  to  be  granted 
here,  in  a  base  which  is  a  ihere  mistake  of  the  officer. 
There  is  no  difficulty  here  from  the  quarto  die  post  havii^ 
elapsed.  The  demand  of  the  tenant  was  made  on  that  day, 
bat  opposed  for  a  defect  in  the  return ;  and  the  motion  baa 
been  adjourned  from  day  to  day. 

SuTHXBLASD,  J.  It  would,  indeed,  be  a  disgrftcefiil  rule 
in  oar  jiirispnidenGe,  which  woold  forbid  an  amendoient  in 
diis  ntere  Otostake  in  form,*  by  the  officer,  whether  the  e£fect 
be  to  delay  the  demandant  or  turn  him  out  of  Court.  As  to 
the  difficulty  made  in  point  of  time,  every  thing  done  now,  is 
as  if  it  had  been  ordered  on  th^  quarto  die  po8t»{i) 

SiYAOE,  Ch.  J.  ^This  application  is  addressed  fo  die 
sound  ttscretion  of  the  Court.  And  tiiis  is  the  ground  on 
which  it  is  placed,  by  the  cases  cited  from  the  English  books* 
It  was  in  the  exercise  of  this  discretion,  that  the  application  ^ 

io  amend  the  cotml,  was  rejected  by  the  Court  of  Comm<»i 
Pleas.(j)     Admitting  the  reason  of  those  cases  to  apply  to 

(i^)  Vid.  ymnBtrgmr.  Pulmer^  IB  John.  lUp.BO^M 

{i)  bk  SadBU  y,LoUur€p^  1  Jokn,  Ca$.  249,  the  writ  wis  not  returned  oq 
tfae  quarto  Me  post.  The  Sheriff  beings  raled  to  return  the  writ  tedentt  curia^ 
Ktanied  it,  and  a  motion  was  then  made  to  oatl  the  tenant.  The  Court 
siidUiat  the  tenanC,  if  he  meant  to  put  the  demandant  out  of  Court,  sHbuld 
have  entered  a  nt  recipilUur^  on  the  quarto  die  post ;  and  by  the  rule  to 
retnm  the  writ  sedente  eurto,  the  demandant  is  deemed  as  continning^  in 
Court  from  day  to  day,  during  the  term.  So  the  tenant  was  called  alter  th# 
fumio  die  post. 

(J)  In  CharkDOodr,  Morgmt^  (4  Bos.  &  Pti7.  04,)  MaruJUld,  C.  J.  sayi^ 
*  I  im  of  opiaiott,  that  unlen  some  precedent  for  such  an  amendment  can  \m 
prodnced,  the  soundest  exercise  of  our  discretion,  will  be,  not  to  allow 
the  ancndmcnt."  Heathy  J.  says,  speaking^  of  Dvimsday  v.  Hughes^  (S 
Bos.kPttL  453,)  •^Wedidnot  ohoosetosay  at  that  time,  thfainnooase 

Vol.  L  2 
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Sfsw^cm,  t^Uff  case,  which  id  ^gtingoishftble  as  being  the  mistake  of  att 
,^J^^„^ '  ojl^cer,  yet  the  strictness  of  the  ancient  practice  has  been 
liAixoM     disr^g^urded  in  the  modem  decisions* 

Rule  to  amend  granted* 

Raddiff^  then,  in  pnesence  of  the  Court,  and  Deputy  Sher- 
iff*, amended  the  return,  by  inserting  the  words,  '^  and  which 
diorch  is  the  church  nearest  to  the  said  tenements,  in  the 
waid  Aforesaid,^  between  the  words  **  lie'^  and  "  upon.'^  (A) 

.  Slosson^  then  said  he  should  appear  for  the  tenant ;  and 
be  gave  to  the  Clerk  in  Court  uprmcipe  for  appearam:e.(i) 

whatev«ir,  would  an  amendment  l>e  aUowed,  since  ft  fit  caae  m%ht,  by  pos^ 
sibility,  b^  brought  firdbre  us.**  It  iB  plain,  from  the  reasoning  of  Jtfaiu- 
Jieidi  C.  J.  how  he  would  have  thenght  of  tlui  questioo,  h«d  the  statute 
32  H.  8.  e.  2, 3,  like  our  statute,  (Sess,  24,  «.  183,  e.%1  R.  L,  185,)  limited 
IHe  proMootioa  of  Writs  of  right  t»  35,  instead  of  60  and  30  year*.  *^£¥e^ 
rj  bile«"  he  saTii  **  knvv^  the  ootaiot^vmoB  of  erertuniiag  titles,  whioh  hav» 
been  supposed  to  eadai  for  nearsis^  yean.  Mimy  great  porohaiers  con.- 
tider  (SO  yeap  possession,  as  the  best  title  which  can  be  made ;  and  it  has  of- 
ten been  lamented,  by  eminent  lawyers,  that  the  period  has  not  been  shor- 
IMiedi  who-  hav6  thought  that  60  yean  wae  too  loDg  it  Um^  tbt  tiUes  to  re^ 
main  in  dubio, 

(k)  Note,  that  the  return  of  the  Sherifbeing  erroneous,  or  not  good,  yet 
it  amy  be  aaeoded  by  the  Court  m  divers  cases  ;  yea,  although  such  re- 
toro  were  made  ia  another  Sheriff's  time.  {DalL  189,  dtes  22  H.  6. 45.  33 
H.  6. 47. 37  if.  6. 12,  and  2  Hi  5.  8.)  And  the  Court  may  cause  the  old  Sher- 
iff, (in  whose  time  such  return  was  made,)  or  his  Under  SheriiS^  or  his  Clerk 
ot  Deputy,  to  amend  the  saone  ;  or  any  Clerk  of  the  plaoe.  {IMt  eitea  #t/e«> 
JiiMtidment^  40^  33  tf.  «.  4^*) 
.(/)  I(wa»tbus: 
New- York  Svfrxvk  Covrt* 

Oeorge  P.  /Rogers,  tenant,  ^ 

ads.  yPrcBcipefw  appearance^ 

Riefuird  M,  Moleom^  demandants  y 

Cjit^and  County  of  ^eW'Tork,  ss, — Appearance  for  George  P,  Rogen,  tea- 

Knt,  at  the  suit  of  Riehard  M.  Makom^  demandant 

Winter  k  BoUon^  Attorniesfor  tenant. 
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Raddiffj  fhefeo^B,  ctmnied  agaiast  dn  lenaAt,  by  produ-  mv»irMt, 
ciDg  Md  filing  with  the  CleA,  a  written  09M»tt  aed  memo-    ^JjJjJ!^' 
randum  of  warrant  of  attomej,(m)  and  jiving  Sloison,  the     idULCon 
counsel  for  the  tenant,  a  copy.  fco«»l» 

(r)  Which  wu  thas  : 

Ksw-YoRK  SmPREMX  Covrt,  of  Mojf  term,  in  the  year  of  > 
our  Lord  one  thoasand  eight  hundped  vad  tweDt/^tfaMft.  ^ ' 

City  and  Couniy  9f  JVcir-yorfc,  u.-^Jiielutrd  M.  Makom^  hy  CharUi  J, 
Dmi^ity^  his  attorney,  demands  asaiut  Gtorge  P,  /2ifer«,  the  one  -ei^aii 
tndirided  tenth  part,  and  also  the  one  eqaal  undivided  ninth  part  of  aikether 
eqael  aodirided  tenth  part,  of  two  messuages  and  two  acres  of  land,  with 
Ihe  apportenances,  in  the  Seamd  ward  of  the  CHjf  if  JfeW'Tork,  in  the 
Cmmiy&f  /f^w-Ybfk,  as  his  right  and  inhelntattce,  by  the  H^rii  iftht  Peopie 
of  the  State  if  J^ew^York,  of  right — And  therenpon  the  said  Rdekard  M*' 
Malenn  says,  that  WUliam  Malcom^  deceased,  the  late  father  of  ^e  said 
Rithard  M.  Malcom^  and  of  one  William  A,  MaUvttUf  now  also  deceased, 
was  seised  of  the  whole  of  the  meseaagea  and  land  aforesaid,  with  the  ap- 
partenanfiea,  in  lus  demeaoe,  as  of  fee  and  right,  in  the  time  of  peace,  to  wit, 
within  twenty-five  years  now  last  past,  exclusive  of  the  time  durinf  whidi 
the  ssid  Richard  Jtf.  Malcom  and  William  A,  Makom  were  respeotivelgr 
within  Che  age  of  twenty-one  years,  hy  taking  the  etplett  thereof  to  the 
value,  &c  and  died  thereof  seised,  without  devising  the  same ;  -and  having 
lawful  issue,  'three  sons  and  seven  daughters,  to  wit,  Samuel  B^  Framcm^ 
EHsabeik   C,   Ann  S^    Catharine  B.,  Mar^ret  B^    Agne$^    Abigails 
and  the  said  Riehard  M.  and  William  A,  and  no  other  lawful  issue.    And 
thereupon  the  right  to  one  equal  undivided  tenth  part,. above  demanded  of 
the  said  messuages  and  land,  with  the  ippurtenances,  descended  and  came 
from  the  said  William  Maieom  t9  the  said  RUkard  M.  JUalnom^  then  an 
inftnt,  wifiun  the  age  of  twenty-one  years,  who  now  demands  the  same,  aa 
aoa  and  heir,  in  respect  to  the  said  one  equal  undivided  tenth  part,  of  the  said 
WilHam  Malcom^  deceased  :  and  thereupon,  also,  one  other  equal  undivided 
tenth  part  of  the  said  messuages  and  land,  with  the  appurtenances,  descen- 
ded and  came  from  the  said  WHliam  Male&m^  to  the  said  WUHam  A.  then 
also  an  infant,  within  the  age  of  twenty-one  yean,  abo,  as  son  afld  heir,  in 
respect  to  the  sfime^  of  the  said  WilHam  Jtfa^aom,  deceased.    And  because 
the  said  WilUam  A.  died  without  issue,  after  the  4eath  of  his  said  &lher, 
Icavizig  the  said  Ridwrd  JIf.,  Samuel  JS.,  Frantet^  Ekuabeth  Ct  Atm 
S^  Cafftarine  J3.,  Margaret  S.,  and   Agnee^  his  said  brothers  and  s^ter^ 
and  WiUiam  M.  the  only  lawfdl  child  and  heir  pf  his  said  sister  Abigails 
who  was  then  deceased,  and  no  other  brother  or  sister,  nor  any  child  or 
children  of  any  other  brother  or  sister,  the  right  to  one  equal  undivided 
unfli  part  of  the  said  last  mentioned  one  equal  undivided  tenth  part,  which 
so  as  aforesaid  descended  and  came  to  the  said  WiUiam  A.  desoended  and 

to  the  said  Riehard  M,  J(fa2eo«it,  as  brother  and  heir,  in  respect  to  the 
of  the  said  William  A.  deceased,  to  wit,  within  twenty-^ve  yeaca 

the  said  last  mentioned  one  equal  undivided  tenth  part  of  the  said 
and  land,  so  descended  to  the  said  William  A,  exclusive  of  the 
timf  ^BriBg  whidi,  aa  weU  the  laid  FTtfficm  1^.  M  the  sidd  litdi^ 
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VBir-TdRX,      StoBsmj  (hen  produced,  and  filed  with  (he  Clerir,  a  ipa- 
"'^^  cio/  imparlanct.{n) 


r.  The  Clerk  was  then  famished,  by  counsel,  with  this  iov^, 

lUoEAi.     ^  |jg  entered  in  the  minutes  of  the  Court ;  which  was  en- 
tered accordingly : 

Richard  M.  Mtdcom,  demfmdant, 

George  P.  Rogers,  tenant. 

May  Sthj  1 823.  The  demandant,  Richard  M.  Makom,  be- 
ing present  here  in  Court,  on  motion  of  Mr.  P.  W.  Radcliffj 
of  counsel,  in  behalf  of  Mr.  Doughty,  attorney  for  the  said 
demandant.  Ordered,  that  the  demandant's  appearance  be 
and  the  same  is  hereby  entered  ;  and  thereupon,  the  tenant 
having  been  duly  called,  appeared  in  Court,  by  Messrs.  JF»?i- 
ier  and  Bolion,  his  attomie8,and  his  appearance  having  been 
duly  entered,  the  demandant,  in  open  Court,  cowfUed  against 
the  tenant ;  and  the  tenant  Aereupqn  prayed  a  special  am- 

tom  were,  respectively,  wiUiin  the  age  of  twenty-one  years.  And  the  said 
Biehard  M.  Makom  now  also  ^lemands  the  same,  as  brother,  and  heir  in  res- 
peet  to  the  same,  of  the  said  WtUiatn  A.  deceased,  and  that  such  is  his  rig^ht, 
he  oflerB,  Jfcc 

JDeu^Aty,  Att*y  for  demandant. 

P.  W,  Radeliff^  of  Counsel  for  demandant. 
Fle4ges  to  prosecute,  John  Dot  k  Richard  Roe. 

City  and  Counijf  qfJ^ew-York^  m. — Richard  M,  Malcom  puts  in  his  place, 
CharUt  L  Dofugkty^  his  Attorney,  against  Goorgt  F.  Rogen^  in  a  plea  of 
land. 

(n)  Which  was  thus  : 

George  P.  Rogen^  teiuii^  2 

ads.  y  SpeeitU  in^arlance. 

Richard  M.  Maieoni,  demandant  ) 

And  the  said  George  P.  Rogers^  by  Gabriel  Winier  and  Thomat  Boi>\ 

4ont  his  attomiea,  comes  an4  defends  his  right,  &o,  and  prays  leave  to  m- 

parly  until  the  first  Monday  in  Augwt  next,  before  the  said  Justices  of  the 

People  of  the  stateof  A*6io-Forik,of  the  Supreme  Court  of  Judicature  of  the 

tame  People,  at  the  Academy ^  in  the  town  of  IZ/mo,  in  the  ooonty  of  Onmda^ 

and  he  hath  it,  saving  all  objections,  as  well  to  the  jurisdiction  of  the  Court, 

■s  to  the  writ  and  count.''  '   ' 

Further,  as  to  the  form  and  effect  of  this  tfnpartonce,  and  when  it  will  be 

granted,  vid.  Booth,  3d,  37.  fVhUbeck  v.  Shotfeli,  9  John,  Rep,  265.  Haci- 

Jtovf  y*  ilofidi  4  itf*  309.   HamthY.  Budd,  I  John.  Cm.  ^3^ 
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Mrlanee^  imtil  the  6nt  Monday  of  the  next  term,  at  the  Aca-  NBw-roRKy 

deunf  io  the  towB  of  Utiai,  in  the  county  of  Oneida^  which  is  ^'J^JllJ!^' 

granted  to  faini,  &c.     And  the  same  day  is  given  to  the  de-  Mjllcom 

nnndant,  at  the  same  place.  ^,    ^' 

Similar  proceedings  were  had  agjainat  fin^  other  tenants, 
at  (he  suit  of  the  same  demandant. 


^      <F 


Richard  M.  Malcom,  demandant,  against  Thomas  Garo- 

NSR,  tenant. 


InarMlao.. 


Writ  or  right,  in  the  same  form  as  that  in  the  preceding  ^^^  u  fc  ^ 
caTise,(ir)  for  l^ds  in  the.  I  (MA  ward  of  the  city  of  JVew*  •nough  to  re- 
York»  Return  in  the  same  form,(6)  except  that  the  procia-  sation^  made 
mations  were  returned  as  being  made  at  a  church  in  the  7th  "*    the    eUj^ 

^  nearest  when 

9ard  of   the  city  of  Jfew-Yorkj  being  the  nearest  church  the  lands  lie. 

io  the  premises  within  mentioned.     And  because  it  did  not  fp^wtohw 

say  Qieie  was  no  church  in  the  lOth  zpard,  Slosson  and  71 A^  ^^^^  niade  at 

Emmei,  toc^  exception,  on  the  tenant  being  called,  and  in*  theioanfnea^ 

fiisted  Oiat  a  grand  cape  could  not  go,  g!*^«  ^*bl!*~ 

church   there, 

P.  W.  Radcliff,  for  demandant.  The  statute  (1  R.  L.  88,)  thiashonidap- 
ii,  that  pfx>eiamation  shall  be  made  at  the  nearest  church  in  ^JJJ^to  w^! 
the  town  or  place*  Place  is  here  substituted  for  parish^  in  ^^^\  procla- 
31  Eliz.  Cm  3,  and  was  probably  intende4  to  provide  for  proc-  the  ward.^ 
hmation  in  our  citiesm  It  does  not  foUomr,  therefore,  that  ^^  ^  "^ 
the  legislature  intended  to  confine  the  proclamation  to  the  nme  thing  for 
particular  ward  where  the  land  Mes.  If  this  was  intended,  J^CtiS^ 
why  did  not  the  legislature  say  so  ?  Not  having  done  this,  *^Piaoe,'*as  os- 
it  is  enon^  that  the  proclamation  was  at  the  church  nearest  nt^ref^i^ 
the  lands  in  the  city.  proclamation, 

''  •  Bieans       any 

small     subdi- 

W»  Slosson  and  T.  A.  Emmetj  contended  that  the  words  Tision,answer- 
i9w»  and  ward  are  synonymous ;  and  that  the  word  place  was  JlJ^^ix^^JSJ!! 

stantially  the 
<«ae.  If  file  retam  be  defectire,  an  alias  summons  goes.   Form  of  the  rulo  in  snob  case. 

(a)  Ante,  p.  1.  fb)  Aata^p.  2. 


iz.^ 
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KEW-TORK,  intended  to  embrace  the  p«rticoIar  prtemet  where  fbt  land 

n^^!^^^.^      is  situate,  b^  it  ward  or  village.     Thwn  and  vard  are  treated 
Maloom     lis  synonymcms  in  the  act  for  regulating  electione,  {Sess.  36, 

Gabmsr.    ^**  ^^'  *•  ^'  ^'  ^'  ^'  ^'  *^^'   2  A.  /#•  248  to  251,  ire.)     la 
Ragister^B  cascj  (Cro.  £/i>.  472,)  die  land  was  in  Korth- 

umberland  county  ;  but  the  ehurch  of  the  parish^  where  it 

lay,  was  in  Newcastle  county,  and  yet,  it  was  ruled  that  it 

ought  to  have  been  at  the  parish  church  door,  althou^  it  was 

in  anottier  county  than  wfaer^  the  land  lay. 

Curia.  We  think  that  town  nnd  place,  as  they  are  U3ed  in 
this  statute,  mean  the  same  thing,  and  refer  to  any  sinall  9ub- 
division  answering  to  a  fown,  or  being  substantially  th^  same* 
That  it  is  the  same,  for  the  purposes  of  election,  is  one  in* 
stance*  In  thi»  view  of  the  case,  proclamation  should  have 
been  made  at  the  church  nearest  the  land  in  t|ie  1 0th  ward^ 
if  there  be  any  church  ia  that  ward  ;  and,  if  there  be  none^ 
this  should  be  stated  iq  the  return,  to  wanwt  a  proclama- 
tion out  of  the  ward^ 

The  Court  granted  leav^e  to  amend  in  this  case,  also,  but 
as  there  was  in  truth  a  church  in  the  1 0th  ward^  Radcliff 
took  a  rule  for  an  alias  summons^  which  W93  ^nt^red  ii| 
the  minutes  of  the  Court,  thus  ; 

^  Richard  M.  Malcom^  demandant, 

r.  . 

Thomas  Gardner,  tenant.  ^     May  Sift,  1923.  On 

a  writ  of  right.  The  demandant,  Richard  M.  Malcom,  betn^, 
&c.  {appearance,  as  ante,  p.  1 2)  and  the  Sfaertff'd  return  on  the 
writ,  in  this  cause,  being  inspected  bj  the  Court,  and  being 
in  the  words  and  figures  following  :  {T%e  whole  return  is 
then  set  forth  verbatim  ;)  and  the  Court  being  of  opinion 
that  the  proclamation  in  ttxe  said  return  mentioned  was  not 
made  according  to  law,  it  is  thereupon,  on  like  motion,  order- 
ed, that  an  alias  summons,  in  this  cause,  issue  to  the  Sheriff  of 
the  city  and  county  of  Jfew'York,  returnable  in  this  C4>urt, 
on  the  first  Mondajf  q£  August  next»  atthe^cai2emy,&c.^^(c.) 

(e)  lUtonM  are  iiot2iio$  ttba  bat  ihe  Sheriff^  aaswer,  toaohiii^  that 
which  they  are  commanded  to  do  by  the  King's  writ.  They  must  be  made 
aeoordin;  to  the  andeU-ontrie  aid  aosordii^  to  the  preceOenkt^  and  bf 
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l«W-YOHK, 
May,  I8t3, 

Blvitt  agaxn$t  Grbskwood«  ^^^ 

OaBxswooih 

fiftm/,  iDOTed  foramandamns  to  the  Judges  of  the  Coort 
•f  Common  Pleas  of  the  Citjand  County  of  JVew- Fort,  ues  to  cor* 
tommandingthem  to  vacate  a  rale,  granted  at  the  last  Feiru-  !!?^"^"* 
try  terra  of  that  Court,  setting  aside  a  Jitri  facias^  upon  a  Court  ofCom-^ 
jndgmeot  of  the  /ontiary  term  preceding,  in  favour  of  Blunt  SIS  iaT'mero 
Igainst  QruumiH^d.  It  appeared,  bj  the  affidavits,  that  the  m^n  of  dls- 
jod^nent,  upon  which  the  fieri  factas  issued,  was  perfected  «zecationmay 
the  1 1 /A  of  Jotnmry  last,  which  was  Saturday.  On  the  \Bth  ^«  ^^' 
of  the  aame  month,  a  bill  of  exceptions,  taketi  by  Grttn-  meat  bein^ 
apooil,  spon  the  triaUof  the  came,  was  sealed,  and  on  the  day  ^^^f^^^ 
folhwingf  was  filed  in  the  office  of  the  Cleik  of  that  Court,  feated  by  a 
together  with  a  writ  of  error.  Bail  in  error  was  put  in,  ^^  ^  4^^ 
aiid  die  recognmnce  was  filed  with  the  writ  of  error,  and  <m  thereafter* — 
the  same  day  notice  of  these  proceedii^  was  served  on  the  dear  jaridMaa 
pkmtiflr'a  attorney.  The  writ  of  error  purported  to  have  ^»  simdi"" 
been  iasued  out  of  the  Court  of  Chancery^  and  was  tested  A  writ  of  er-* 
b  the  name  of  the  Chancellor^  sealed  with  the  seal  of  that  t^^mast  i^ . 
Courts  and  made  returnable  in  the  Supreme  Court  of  Judi-  ■?•  ^^^  ^ 
miuTt  of  the  State  of  New-York^  on  the  first  day  of  May  if  iasaed  from 
term,  18^3.  On  the  UtK  of  January,  the  day  before  the  ^^J^^^^ 
writ  of  error,  hCm  were  filed,  and  notice  given,  a  fieri  facias  a  ntoiity.  A 
was  issued,  which,  on  the  next  day,  was  executed  by  a  levy  will  not  sup^^ 
upon  the  property  of  Greenwood.    The  Court  of  Common  »«iow»«x«cu-' 

*  «  .  tiioa  executed. 

Fleas  set  aaide  this  fieri  facias^  as  irregular*  But  in   such 

case^the  Court 

fifwil,  agreed  ttiat  that  the  party  has  four  days,  after  sign-  "^^7^?  *b2 
ttig  JBd^ment,  within  which  to  sue  out  and  file  his  writ  of  brought  into 
^rror,  or  to  put  iabail  upon  a  writ  of  error  previously  filed,  bide   the    «t 

vent    of   the 
Cbe  «nMl«ofVb»otfaerwiMv  they  are  not  ^ooA.  (DaU,  Shirijf:  tS2.)   And  ^"^it.        The 


*.  162  to  178,  and  alao  Imp.  Sheriff  380  to  488,  where  almost  every  ra-  ?<>»"«^  f^^"^* 

VDS   cause  a* 
netjofretuni  is  given  and  considered*       Every  return  ought  toannrer  gionst  a  rule, 

t^  point  oT  the  writ,  and,  it  is  said,  ought  to  be  certain  to  every  intent,  as  have  the  right 

*  dcdamttoD  ought  to  be  ;  and  the  Sheriff  is  bound  to  take  knowledge  of  the  Sf      ^eply.-^ 

lawk  Bttklng  h«i  retwrn  ;  but  as  the  return  of  the  Sheriff  is  only  to  ascer-  ^  ^^radmui 

feun  to  the  Court  the  truth  of  the  matter,  it  requires  not  such  precise  .to      Common 

ftertainty  as  is  required  in  pleiding.  (Ina.  Sheriff,  378.  Vid,  8  Co,  127, 128.)  ^^®"  *®  tws^Xm 

'  '  a  rule. 
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irsw-TORKy  That  fhis  was  so,  he  referred  to  Doe  v.  Bracehridge^  (1  71  k^ 

\^i,,^^'    280,  nott  a ;)  Brisban  and  Brannan  v.  Caines,  (1 1  John.  Rep^ 

hhVBTi      1 97 ;)  and  Lane  e^  ali  v.  fiaccAti^,  (2  71 R.  44.)  But  he  denied 

Grbmwoob  ^*  ^'^^  party  wafi  bodnd  to  Wait  one  moment,  after  perfect- 
'  ing  hifl  judgment,  to  take  out  execution.  This  might  be  done 
instanter.  True,  it  was  at  the  plaintifl's  p*riL  If  error  was, 
brought,  and  bail  put  in  within  the  four  days,  this  sipetseded 
the  execution ;  but  did  not  affect  its  original  regularity. 
And  he  said  that  the  cases  he  had  referred  to,  in  1 1 
John,  and  2  T.  R.  went  upon  this  distinction  ;  and  Tidd^s 
Prac.  1073,  laid  down  the  same  rule. 

^^  But  it  will  be  said,  that  the  bill  of  exceptions  stayed  the 
proceedings*  This  is  true  of  bills  taken  in  the  Supreme 
Court,  since  the  StaL  sess.  36,  c.  3,  s.  4.  (1  R*  L.  319.) 
The  decision  in  Hasbrotich  v.  Tappen^  (15  John.  ttep.  i82,) 
that  a  bill  of  exceptions  stays  the  proceedings,  is  grounded 
upon  this  statute,  which  has  no  application  to  fhe  Common 
Pleas.  Under  this  statute,  the  Supreme  Court  still  retain  a 
jurisdiction  over  the  bill  quoad  hoc  }  but  the  inquiry  here,  is 
how  the  matter  stood  at  the  common  law.  There  the 
cause  proceeds,  and  judgment  is  given,  as  if  there  were  no 
bill  of  exceptions.  This  was  decided  in  Gardner  v.  Bailie, 
(1  B.  &P.  32,)  and  the  same  rule  is  in  1  Sell.  Prac.  470. 
These  authorities  show,  that  a  bill  of  exceptions  in  the  Com- 
mon Pleas  does  not,  per  se,  stay  the  proceedings. 

"  But  this  writ  is  a  nullity.  By  statute  {Sess.  38,  c.  38,  ^. 
1,)  all  original  writs,  formerly  issuing  out  of  Chancery,  re- 
turnable in  this  Court,  for  the  commencement  of  any  suit  or 
proceeding ,  shall  hereafter  issue  out  of  and  under  the  seal  of 
this  Court.  The  words  are  imperative;  and  writs  of  error 
can  no  longer  issue  out  of  Chancery.  This  Court,  in 
r^ard  to  writs  returnable  here,  are  made  the  offkina  brevi- 
tim,  instead  of  Chancery.''  {Lynch  v.  Mechamck^s  Bank^  1 3 
John.  127.)(o) 

Green-wood^  contra.  The  defendant  has  four  clear  days, 
after  final  judgment,  within  which  to  file  his  writ  of  error* 
(Bennet  y.Jfichohj  4  T.  R.  121.)  And  these  are  four  clear 

(a)  WeUs,  arguendo^  p*  136, 7. 


J 
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days.      {Hal€9  v*  Omen^  Salk^  625.)  The  JQ^gflMAt  nw-rmci 
bring  perfected  on  the  1 KA,  which  was  Saturd^  we  were    ^J^J;J1J^' 
^n  in  seaaon  with  oor  writ  of  error  and  bcdl,  on  Pridmf  the       Blwt 
1 7lA;     Saturdajf  is  excluded  as  being  the  first  day,  and  Swi-  q^^jiJ^oo** 
ifay  as  being  dies  non  juridicus.    And  after  the  altawance 
of  the  writ  of  error,  he  had  in  this  case,  Sour  addiHomal  days, 
within  which  to  put  in  bail.     The  distinction  is,  that  wh^re 
the  writ  6f  error  is  allowed,  and  the  allowance  si^rved  o/ter 
judgment  signed,  the  party  then  has  four  days  to  put  in  bail, 
^Sher  serving  the  allowance.    (2  SelU  Pr.  373^   But  if  such 
service  of  th^  allowance  be  before  jiidgment,  he  then  has 
four  days  after  signing  judgment*     (Ibid.  1  Rich.  C.  P.  />r. 
S53.    2  T%dd.  1084.     1  Archbold,  224.    Gravall  ▼.  Stimp- 
ton,  1  B.  &  P.  478.)   And  so  long  as  the  execution  is  execu- 
table but  not  executed,  the  writ  of  error  is  a  supersedeas •^rr 
{Perkins  t.    Woolaston,  1  Salk^  3^1.     Jileriton  v.  Stevens^ 
tKUeSf  271.)    Tliese  rules  apply  to  o/dinary  cases,  where 
flie  record  is  complete,  and  all  the  matters  Appear  upon  the 
ftceof  it.  But  this  is  a  much  stronger  case.  Where  there  is  a 
hll  of  exceptions^  the  writ  cannot  be  brou^t,  until  the  rec* 
jDid  18  perfected,  by  the  signing  and  filing  the  bill  of  except 
tiims.     (1  Archboldj  186.)  It  was  the  duty  of  the  Judge  oi| 
Undering  the  bill,  to  have  set  his  seal  to  it,  and  We  ought  not 
to  be  piejodiced  by  any  delay,  which  arose  from  taking  time, 
by  the  Judge  or  the  parties,  to  settle  it,  according  to  the  "^ 

Eicts.  Until  the  bill  is  settled,  the  defendant  cannot  know 
whedier  to  bring  his  writ  of  ei*ror  or  not.  The  course  is,  to 
take  oat  the  writ,  and  after  the  bill  is  settled,  it  is  attached^o 
the  writ  and  takes  effect  ( 1  Arehbold?s  Pract,  1 86.  JUd^ 
791.)  The  Court  below,  then,  having  jurisdiction  of  the 
fubject  matter,  had  a  rig^t  to  make  such  rule  in  relation  to 
this  fi*  fa*  as  it  should  think  just  and  equitable,  under  the 
qiecial  circumstances  of  the  case.  It  was  a  mere  matter 
of  practice ;  and  no  case  can  be  found,  where  this  Court 
have  interfered  by  mandamus,  in  a  proceeding  of  this  kind* 
The  granting  or  refusing  the  rule  to  set  aside  the  fi.  fa*  was 
matter  of  discretion,  and  having  been  passed  upon,  it  is  res 
judkata,  and  can  no  more  be  opened  or  disturbed,  than  the 
Vot.  I.  3 
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l?£W-roiiK,  mMets  adverted  io  by  the  Chancellor,  in  Gelston  v.  Coi^ 
MaMaaa.   ^.^^^    (iJohn.  Ch.  Cas.  isd.) 


It  is  doubtful  whether  writs  of  error  are  within  the  word^ 
Oaujiwooo.  ^g^^  writs,  used  by  the  statute.    {Sess.  38,  c.  38,  5. 1.) 
If  they  are  not,  then  the  writ  of  encor  is  r^ular,  and  is  a 
clear  supersedeas  to  the  Ji»  fa* 

T.  A.  Emmet,  in  reply,  agreed  that  where  the  Court  be- 
low has  a  discretion,  a  mandamus  will  not  lie,  to  control 
ihem  in  the  exercise  of  it.  But  here  is  no  discretion.  The 
execution  was  r^ular,  and  it  follows,  that  the  Court  had  no 
power  to  prevent  its  issuing.  Can  the  Judges  supersede  an 
execution  ^i  discretion,  without  any  reason  whatever  ?^  Th% 
statute  was  intended  to  take  away  all  jurisdiction  over  writs, 
formerly  issued  by  the  Court  of  Chancery,  returnable  in 
Courts  of  law  ;  and  to  transfer  the  whole  of  this  power  .to 
the  Court  where  the  writ  is  returnable*  The  bill  of  excep« 
tions  is  no  stay  of  proceedings,  and  in  Hasbrouk  v«  Tappen^ 
(15  John*  182,)  the  Court  put  it  upon  the  words  of  the  act^ 
and  recognize  the  ancient  practice  as  being  different. 

Curia.  In  this  case  the  four  clear  juridical  days,  which 
are  allowed  for  bringing  a  writ  of  error,  had  not  elapsed 
when  execution  issued.  But  here  is  no  irregularity.  Though 
the  defendant  has  four  days  to  bring  error,  the  plaintiff  mayi 
in  the  mean  time,  issue  execution,  at  his  peril,  which  is  sub- 
ject to  be  superseded,  by  filing  a  writ  of  error,  and  putting 
in  bail.  (Brisban  4f  Brannon  v.  Caines,  1 1  John.  Sep. 
197.)  But  it  is  objected,  that  here  is  no  writ  of  error  ;  and 
this  draws  in  question  the  construction  of  the  statute.  {Sess. 
38,  ch.  38,  8.  !•)  As  far  as  we  can  learn,  the  practice  un« 
der  this  act  has  been,  to  issue  out  of  this  Court  all  writ^ 
formerly  issuing  out  of  Chancery,  returnable  here,  as  well, 
original  writs,  properly  so  called,  as  writs  of  error.  We 
are  of  opinion,  that  this  is  the  correct  practice.  The  words 
•f  the  statute  are,  original  writs  for  the  commencement  of 
any  suit  or  proceeding.  It  is  imperative  ;  they  shall  hereof^ 
ier  issue  out  of  and  under  the  seal  of  the  Court,  in  which  suck 
tarits  may  be  returnable.  This  was,  undoubtedly,  the  com- 
mencement of  a  proceeding,  within  the  words  of  the  act. 
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Tn  this  view  ol  the  case,  the  paper  parporting  to  be  a  writ  of  ^^^'^P^^ 
trror^  and  filed  as  such,  was  a  nullity.     But  as  it  did  not  ap-     s^^^v^w^ 
pear  that  notice  of  the  motion  had  been  served  on  the  Judg-     Butht 

€s,  the  Court  granted  Grkkwwqo'»v 

A  rule  to  show  cause,  &c* 

On  the  1  lih  of  Jlfay,  the  time  appointed  in  the  rule  to 
show  cause,  Blunt  moved  to  make  the  rule  for  a  manda- 
mus ahsoltUe. 

Orcefooood,  produced  the  answer  of  the  Judges,  which 
did  not  vary  materially  from  the  facts,  as  they  appeared  on 
moving  for  the  first  rule.     It  appeared,  however,  that  short- 
Ij  after  the  writ  of  error,  which  issued  out  of  Chancery, 
had  been  filed,  the  attorney  for  the  defendant,  supposing  it 
might  be  defective,  had  procured  a  writ  of  error  to  be  is- 
sued out  of  this  Court,  and  filed  with  the  Cleric,  in  the  Coott 
below,  upon  which,  bail  was  put  in.  It  farther  appeared,  timt 
after  the  trial,  the  bill  of  exceptions  had  been  drawn  up 
by  the  attorn^  for  the  defendant,  and  amendments  propos- 
ed by  the  attorney  for  the  plaintiff;  in  consequence  of  which 
it  was  not  settled  and  signed  by  the  Judge  who  tried  the 
cause,  until  the  16/A  of  January,  more  than  a  week  adcr  th^ 
trial. 

frreenmood,  now  referred  to  Wathen  et  ah  v.  Beaumont  et 
at*  (.11  East,  371,)  where  it  was  holden,  that  Sundays  and 
Holydays  were  excluded  from  the  computation  of  time  given 
to  plead  upon  a  sci.fa.  though  these  may  not  happen  on  the 
hst  day.  He  also  referred  to  Roberts  v.  Stacy,  (13  East,  21 ,) 
which  decides  that  the^^r^'  and  last  days,  as  well  as  Sundays, 
9re  excluded,  in  counting  time,  upon  a  rule  for  judgment.(i) 
The  principle  of  tl^ese  <)ecislons,  he  said,  would  give  the 

(&)  In  miet  pleady  in  actions  in  general,  a  Sunday  or  Holyday  reckons  as 

A  daxi  niilea§  it  be  the  last,  {Roberts  y.  ^uiekenden,  11  Eastt  27^  note  e. 

Code  ▼.  BtofiiLt  6  John.  Rep,  327.)    One  dp^y  is  reckoned  inchtsive^  and  th^ 

^ther  ex^utive ;  so  that  irfaere  notice  of  the  rule  to  plc^td  is  served  the 

Uf  iSg»fcin6er,  the  defendant  has  all  the  2Ut  day  in  which  %o  plead,  and  the 

JirfmuU  cannot  be  entered  tiU  the  TSnd.    (Hoffman  t.  Duel^  5  Jolin,  Rep, 

£&)     And  where  the  time  for  pleading  is  extended  by  an  order,  utUU 

fpch  a  day,  it  includes  tl^at  day ;  so  that  the  default  cannot  be  entered  tfll 

tjpenezt^     (Jhomasv^ Douglass^  IJohn,  Cas,  SI26.) 
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nw-70M[y  same  time  for  brinffiw  a  writ  of  error.  TWoodworth  J. 
y^^l^,^.^.  Admit  this  to  be  so ;  was  your  writ  of  error  a  good  one  ? 
Blvst      We  thought  on  grantine  thf  rule  to  show  cause,  that  it  waa 

T.  A.  Emmet,  rfsferred  to  the  case  of  Doe  v.  Dinely, 
(4  TtmnU  389,)  as  on^  which  he  should  use  in  his  replj. 
He  mentioned  this  case  now,  that  the  counsel  opposed  to 
the  motion,  might  have  an  opportunity  to  answer  it. 

ConoBdthew-      Feesenden,  for  the  defendant,  said  he  supposed,  that  coua* 
Sre  the^"ht  *^'  answering  a  rule  to  show  cause,  had  the  rij^t  of  reply , 
t#  repi7«         wliich  he  should  claim  to  exercise,  if  he  thought  it  necessa* 
fj ;  to  which  the  Court  agreed.   He  insisted  that  the  writ  of 
error,  otit  of  Chancery,  was  not  a  mere  nullity.     It  was 
voidafyle  only,  not  void^     If  voidable,  it  would  <^rBte  as 
a  supersedeas  till  set  aside ;   and  the  Court  below  had  no 
right  to  question  its  regularity*      The  statute  does  not  de- 
clare, that  an  original  wtt^  issued  out  of  Chancery,  shall  be 
void*    This  Court  have  decided  that  a  writ,  though  not  test" 
ed  in  the  name  of  the  Chief  Justice,  is  voidable,  and  tnvf 
be  amended.   ((/.  States  v*  Hanford,  19  John.  173.)     Yet 
this  test  is  absolutely  required  by  the  Constitution. 

But  the  counsel  and  attomies  in  the  Court  below,  did  what 
was  equivalent  to  an  order  to  stay  proceedings,  in  that  Court. 
A  bill  of  exceptions  was  drawn  up,  and  amendments  inter- 
changed. The  attorney  for  the  plaintiff  appearing,  and  ta- 
-king  part  in  settling  the  bill,  was  calculated  to  mislead. the 
attorney  for  the  defendant,  who  was  thereby  prevented  from 
obtaining  an  order.  This  Court  have  decided,  that  where 
the  counsel  for  the  parties  submit  to  the  Court  a  motion  in 
arrest  of  judgment,  it  operates,  per  se,  ^  a  stay  of  proceed- 
ings. T^liat  the  parties  have  done  here  is  the  same  in  effect. 
But  if  not,  the  Court  below  had  a  right  to  relieve  against 
this  strict  practice,  on  the  ground  of  misapprehension.  {The 
Mayor,  (Jrc.  of  J^ezo-York  v.  Sands,  2  Caine^s  Rep.  378.) 
The  same  thing  is  done  at  every  term  of  this  Court. 
Here  ample  bail  is  given,  and  no  evil  can  arise  In  allowing 
full  operation  to  the  second  writ  of  error.  In  granting  a 
mandamus f  this  Court  e^ltsis^  i^  discretionary  power ;  anj 
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thej  w31  not  interfere,  in  the  <^ercise  of  ttiat  diictelioB,  imW'TCHs, 
mrclif  because  the  Court  below  may  have  eired  in  a  minute    ^^^;J[5?' 
particakr.     At  any  rate  we  now  have  a  good  wxit  of  error, 
and  though  it  maj  notstay  execution,  yet  the  Court  will  con- 
tiol  the  money  when  collected,  so  as  not  to  suffer  it  to  paas 
into  the  plaintiff's  hands.  {Jifcriton  y.  Stevens^  fftlks^  272.,) 

Blunt  ^  T*  A.  Emmet^  contra,  said  that  the  writ  of  error 
was  void.  And  there  had  been  no  surprise^  to  warrant  the 
interfereoce  of  the  Court  below.  The  writ  issued  out  of  a 
Coart  having  no  authority  to  grant  it.  Suppose  it  had  is- 
sued from  one  of  tbe  United  States^  Courts,  wonld  die  Judges 
ha?€  been  bound  to  obey  it  ?  The  judgment  having  been 
perfected,  it  passed  beyond  the  control  of  the  Court  below. 
Nor  does  liie  answer  of  the  Judges  put  their  proceeding  up- 
on the  ground  of  ducretum.  True,  a  writ  may  be  amended 
in  the  test^  because  it  issues  out  of  a  proper  Court ;  'bat  you 
caimot  amend  the  fact,  that  it  issued  out  of  the  Court  of 
Chancery.  It  is  as  much  -void  to  all  intents,  as  if  it  had 
been  issued  by  the  Common  Pleas  cf  (yhenartgo*  Nor  is 
flu^iauie  like  submitting  a  motion  in  an^st  of  judgment ;  for 
that  comes  before  the  Court  in  due  and  proper  course  ;  and 
the  submission  would,  in  its  nature,  stay  the  proceedings.  As 
to  the  Aiposition  of  tiie  money  when  collected,  -tiiey  sub- 
mitted it  to  the  Court. 

Curia.  ITie  facts  shtvmfor  cause^  appear  to  be  precisely 
the  same,  to  every  material  purpose,  as  on  granting  the  rule 
to  shew  cause  ;  abd  We  see  no  sufficient  reason  for  Ghangiag 
die  opinioo  ^ich  we  then  expressed.  The  Court  below 
misapprehended  the  practice,  in  supposing  &at  execution 
could  not  go,  within  the  four  days.  The  plaintiff  had  a 
fpudified  right  to  Us  fi.  fa.  The  zoords  o{  the  statute,  un- 
doobledly,  embrace  writs  of  error}  and  this  censtructionis 
»)Qfoniiafole  to  the  general  practice  and  understanding  of  the 
bar.  Here  there  was  no  writ  of  error,  and  no  bail.  All 
is  void.  But  a  second  and  valid  writ  of  error  has  been  fi- 
led, and  bail  put  in.  This  was  not  till  after  the /en  facias 
was  executed ;  and  therefore,  does  not  operate  as  a  supersc' 
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vBW-TOftK,  deas.{c)    As  here  has  been  a  misapprehension  of  the  prao 

^^[L_^'     tice  ;  and  as  die  defendant's  counsel  insists,  and  the  plain- 

Blvnt       tiff's  counsel  svbmits,  tiiat  Hiis  Court  should  make  such  dis- 

GsBxirwooD.  P^**^^^  of  tfie  monej,  to  be  collected,  as  shall  be  equitable ; 

let  the  money  be  paid  into  Court,  to  abide  the  event  of  the 

writ  of  error.(J)       The  Clerk  may  pay  it  to  the  plaintiff,  on 

his  giving  security  U>  refund ;  or  it  may  be  placed  at  interest, 

b^  the  Clerk)  on  such  security  as  he  shall  think  prqper* 

Rule  absolute,  but  vitbout  costs.(6) 

(r)  BlanthsH  r.  Jlfyov,  9  JoktL,  Rep.  60.  MerUon  v.  Aeoeni ,  WiUe$^  27 1 . 

(<Q  In  MerUon  t.  Stevens^  a  funilar  rule  wi|s  mad^  |ii  the  ^ottrt  )>elo^, 
withoat  the  ooiuent  of  parties. 

(e)  The  form  of  the  mandamus^  thereupon  issued,  was  thus : 
The  People  of  tlieSlaie  of  Jfew-York  .*^To  the  Judges  of  the  Court  «r 
Commoa  Pleas  of  the  dty  of  Aeto-  York^  (Grrcetiag; :    Wheve> 

(If.  iS.)  as  Edmund  M,  Blunts  lately  recoTered  a  judgment  for  the 
sum  of  nine  hundred  and  ninety-seven  dollars  and  eighty-t^wo 
cents,  against  one  Istiae  Crreemoood^  which  said  judgment  was  entered  of 
record,  in  the  said  Court  of  Common  Pleas,  on  the  eleventh  day  of  Janua- 
ty  last,  and  upon  which  said  judgment  a  fieri  Jbeim  waa  iaraed ;  and, 
afterwards,  a  levy  made  by  virtue  of  the  said,/£m/a<;uu,  upon  the  goods  «u)(l 
chattels  of  the  said  Isaac^  to  wit,  on  the  tevenieenih  day  of  said  January  : 
.  and  whereas,  we  have  been  informed,  from  the  complaint  of  the  said  Ed-^ 
tmmdt  that  a  rule  was  granted  by  you,  during  the  last  Fehrwtry  term  of  the 
•aid  CcMirt  of  Common  Pleaa,  setting  aside  the  said  fieri  faeiatf  to  the  great 
damage  and  grievance  of  the  said  £<bftun4 : 

IVe,  therefore,  being  willing  that  due  and  speedy  justice  should  be  done 
to  the  said  Edmund^  in  this  behalf^  as  it  is  reasonable,  do  command  you, 
firmly  enjoining  you,  that  immediately  after  the  receipt  of  this  our  writ,  you 
do,  without  delay,  vacate^  and  cause  to  be  vaeatedt  the  said  rule  granted  by 
yo«  at  Uia  last  February  term  of  the  said  Court  of  Common  Pleas,  that  the 
^ame  complaint  may  not,  by  your  default,  be  again  repeated  to  us  :  and 
how  yQu  shall  have  executed  this  our  writ,  make  known  to  us,  before  our 
Justices  of  our  Supren^e  Court  of  Judicature,  at  the  Academy  in  the  to^wn 
of  tfliea^  in  the  county  of  Oneida^  on  the  first  Monday  of  Auguei  next. 
then  and  thsroretonuugthb  our  writ,  up<m  peril  that  may  fall  thereon^ 
Witness,  JoBV  SavaoS,  Esguire,  Chief  Justice,  at  the  City  Hail  of  th« 
city  of  AVtr-ITorfc,  the  seventeenth  day  of  Jtfay,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty<rthree. 

Fairlicy  Bloodgoof  k  Breeie,  Clerksc- 

J.  Blunts  Any, 
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nw  YORK, 
May,  1893. 

Tm  People,  c».  rel.  McFabxano,  against  The  Commis-  "^^  ^'" 
sioffERS  OF  Highways,  of /Ae  town  of  Salem,  in    the  TrkCom'rb 

fOtOlty  ^  W ASAINOTON. 

Fleas,  at  the  City-Hall  of  the  city  of  J^ew'York\  before  the  The  mrv^ 
Justices  of  the  People  of  the  state  of  Neto-York^  of  the  J^J^fA*''*! 
Supreme  Court  of  Judicature  of  the  same  People,  of  the  im^  need  not 
term  of  .Magr,  in  the  year  of  our  Lord,  one  thousand  eight  2!^^  p„^ 
hundred  and  twenty.  oeedings     on 

Siaie  ofJfeah-Yorkj  Alhang  County ,  ss* — The  People  of  the  i^[d^tltfoag£ 
tuae  ofjfew'  York,  sent  to  Asa  fUch,  Jonathan  Wood  and  Aa-  ^JSJ"!^  dif 
tkamel  Hall,  Esquires,  three  of  the  Judges  of  the  Court  of  contmning  m 
Coonnon  Pleas  of  the  county  of  Washingtorij  their  on^  c/o«e,  p^^  ofeo^ 
m  these  words  :  ^eaie  to   th« 

"  The  People  ef  the  state  of  Kew-York,  by  the  grace  of  Their  t^umL 
God  free  and  independent.  To  Asa  Fitch,  Jonathan  Wood  ^"^^^  ^ 
and  /dalkamel  Hall,  Esquires,  three  of  the  Judges  of  the  venal  of  their 
Court  of  CooHnon  Pleas  of  the  county  of  Washington  ; —  ^^to^iy^ 

Greeting.  ^'^  diaoontin- 

We,  heii^  willing,  for  certain  causes,  to  be  certified  of  a  tiaran  to  re- 
certain  decision  made  by  you,  on  a  certain  appeal  of  John  ^^l^fj^li 
McFhriand  and  William  JM.  McFarland,  from  the  determi-  to.  Con/mtf. 
natian  and  decision  of  the  Commissioners  of  Highways  of  j^^^^^  ^ 
the  town  o[  Salem,  in  the  county  of  Washington  aforesaid,  ^rmanee.— 

in  refusing  to  lay  out  2i  road  in  said  town,  and  also  in  refusing  jadgment. 

to  diicontinut^  certain  road  in  the  same  town,  under  and  by  '^^i^rnatwe 
vittoe  of  an  act  of  the  legislature  of  the  state  of  Jfeto-Yorfc,  compel  thcr 
entitled  *  An  act  to  regulate  highways^— We  command  you,  ^'u^^urj^d 
that  the  said  appeal,  together  with  the  testimony  given,  and  discontioae, 
trffered  to-be  given,  on  the  hearing  thereof,  with  your  decis-  ^^  j^^ 
ioo  thereon,  with  all  things  touching  and  concerning  die  ?^^/^^2 
same,  by  whatever  names  the  parties  thereto  are  called,  be-  ion  of  the  com- 
fore  our  Justices  of  our  Supreme  Court  of  Judicature,  at  J^'J^^^^^i 
the  City  HaU  of^i^fi  city  of  Nem-York,  on  the  first  Monday  proceed,  and 
of  Mey  next,  you  send,  under  your  seals,  t(^ther  with  this  c!m/tniie.   Sea 

uida  mandt^ 
ma  wai  holden  to  lie,  to  compel  their  obedience.  An  order,  on  appeal,  that  the  road  tfi 
laid  mt  at  emptied  for^  isarafficient  itirevhon  to  the  commimonen,  te  lay  it  oat. 
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NE w-TwiR,  writ ;  that  our  said  Court  may  further,  thereupon,  cause  to  be 
^I^Jl^^,,^^  *  &one  -therein,  what,  of  right,  ought  to  be  done.— Witness, 
Thb  Pxoma  Ambrose  SpENCEft,  Esquire,  Chief  Justice  of  our  Supreme 
ThbCom^rs.  ^^"^*  ^^  Judicature,  at  the  Capitol  in  the  city  oC Albany, 
w  Sa&km.  this  fifteenth  day  of  January-,  one  thousand  eight  hundred 
and  twenty. 

Jlitr/te,  Bhodgood  Sf  Bfeest,  Clerks. 
Crary  ir  McLean^  Att's. 

The  Judges  aforesaid,  to  wit,  Asa  Fttch,  JanaihanWood 
and  Nalhanitl  Hall,  Esquires,  now  here,  on  flie  day  and  at 
the  place  in  said  writ  contained,  to  wit,  on  the^r^i  Monday 
vf  May^  in  this  same  term,  at  the  City  Hall  of  the  city  of 
JVew-ybrj;,  return  to  the  said  writ  in  the  words  and  figures 
following,  to  wit : 

Tli»  Mtam  of      Washington  County ,  is. — By  virtne  e(  a  writ  of  ^bt  Peo- 
^  far^**^*  pie  of  the  state  of  New- York,  hereunto  annexed,  and  deliv- 
ered unto  us,  Asa  Fitch^  Jonathan  Wood  aUd  Jfathamel  Hall, 
Esquires,  three  of  the  Judges  of  the  Court  of  Common 
Pleas,  in  the  county  of  Washington,  in  the  said  writ  named, 
the  decision  made  by  us  upon  the  apptol  of  John  McFar* 
land  and  William  M.  McFarland,  from  the  determination  and 
decision  of  the  Commissioners  of  Highways  of  ttie  town  of 
Salem,  in  the  county  of  Washington,  whereof  mention  is 
made  in  the  said  writ,  with  all  things  touching  tiie  same,  or 
thereto  belonging,  to  the  Justices  of  the  People  of  the  stat^ 
of  New- York,  at  the  City  Hall  in  the  city  of  }fevhYorky  at 
the  day  in  the  said  writ  mentioned,  distinctly  and  openly,  un- 
der our  seals,  We  do  certify  :  That,  on  the  17th  day  of 
September,  1819,  the  petition  of  Wtlliam  M.  Mcfhrland  and 
John  McFarland,  by  way  of  appeal  firom  the  doings  of  the 
Commissioners  t>f  Highways  in  the  town  of  Salenty  m  said 
county,  was   delivered  to  us  }  which  petition   is    in  the 
The  petitioD  words  following,  to  wit :    ^^  To  the  Honourable  Asa  Fitckf 
of  appeal,       Xuikaniel  Hall  and  Jonathan  Wood,  Esquires,  three  of  the 
Judges  of  the  Court  of  Commou  Picas  of  the  county  of 
Washington — The   appeal  of  Join  McFarland  and  WMiain 
M»  McFarland,  of  the  town  of  Salem,  in  the  county  of  Wash* 
ington  aforesaid,  from  the  determination  and  decision  of  the 
CoBunmioners  of  Highways  of  the  towo  of  SaUm  aforesaid. 
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in  rtftmng  te  lag  out  a  rbad  in  said  town  as  follows :  '  beoIn-  vxw-toik, 
Wi5o  at  tb^  bordiwest  comer  of  &  lot  of  land  in  the  posses-      ^^^X*.^^ 
^ion  of  Ahram  Rowarij  and  running  south  45  deg.  £•  20  Tuk  Pkopla 
rods;    then    south,   &c.  {by    courses,    distances    and    ob-  thsComr*!* 
J€cU^)  the  whole  distance  supposed  by  admeasurement  to    or  Sai.km. 
be  426  rods  ;  said  road  running  through  the  lands  of  Abram 
Romany  passii^  da  the  south  side  of  an  old  hous^  on  said 
Romanes  lot  until  it  intersects  the  north  line  of  the  farm  oc^ 
capied  by  the  heirs  of  Capt.  James  McFarlandj  deceased ; 
dience  through  the  lands  of  the  said  h^irs  of  the  said  James^ 
along  the  west  side  of  the  bam  on  said  farm,  so  as  to  strike 
the  west  line  of  said  iarm,  uot  far  from  50  rods  from  the 
southwest  comer  of  said  last  mentioned  farm  ;  then  along 
the  said  west  line,  through  the  lands  of  Joshua  Steele^  to  the 
^d  aoathwest  comer ;  thence  on  a  southerly  course,  until 
it  intersects  the  old  road,  at  or  near  a  small  bridge,  near  the 
house  of  Solomon  Hsdth,  where  the  said  old  road  turns  to  go 
to  the  house  of  David  MatthewsJ^  And  your  appellants,  con- 
c^Ting  themselves  aggrieved^  by  the  determination  of  the  said 
Commissioners,  in  refusing  to  lay  out  the  said  road,  and  in 
not  discontinuing  the  said  old  road,  as  also  described,  do  ap- 
peal from  such  determination,  praying  your  Honours  to  con- 
Tene,  as  soon  as  may  be  convenient,  and  decide  such  appeal, 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided.    Dated  Sept.  1 7th,  1 8 1 9/' 

Whereupon  we  the  said  Judges  met  at  the  said  town  of  Their  m«6t* 
'falem,  in  the  said  county,  according  to  the  prayer  of  the  said  21  M>^a  • 
petition,  oi^or  about  the  19th  day  of  October,  1819,  and 
viewed  the  respective  premises  in  the  said  appeal  set  forth, 
fcr  the  purpose  of  deciding  upon  such  appeal ;  at  which  time 
and  place  William  Russell,  Aaron  Martin  and  Azor  Tkomp^ 
ssn^  Commissioners  of  highways  of  said  town  of  Salem,  ap- 
peared before  us  the  said  Judges,  and  proved  on  their  oaths, 
be*  {setting  forth  all  the  evidence  given  on  the  hearing  of  the 
wpptal-^iht  objections  and  points  of  law  made  by  the  counsel^ 
with  the  decision  thereof-^^several  petitions^-^^ind  lastly^  the 
brigmal  peiitien  in  question^  and  the  decision  of  the  CommiS'^ 
nonerif  thereon,  as  follows  :) 

That,  in  the  month  of  September,  another  petition  of  John 
Mcfkrland,  and  elavoi  other  freeholders  of  the  said  town  of 
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MW'TOftX)  SaUmj  npdn  their  oaths,  was  presented  to  the  said  Comnlitf' 
^^^^^J    sioners  ;  that  the  service  thereof,  on  the  said  Azov  Thamp^ 
Thb  Pkopub  8on^  was  made  by  leaving  the  same  with  bis  wife,  at  his  dwel-* 
T     c'oMlit  J""^-^^^®^?  ^  ^^^  ^^^  town,  he  the  said  Azor  Thompson  then 
9v  SAX.SH.    being  absent  from  home ;  which  said  last  mentioned  peti- 
tion is  in  the  words  following,  to  wit : 

^'  To  the  Commissioners  of  Highways  of  the  town  of  &i« 
to    the^tt-  '^w^j  ^^  ^he  county  of  Washington  : 

nwttoners   of      a  The  subscribers,  being  freeholders  of  the  said  town  of 
lay   out   the  Salem^  certify,  upon  their  oaths,  to  the  said  Commissioners, 
^ntinae   the  *^**  ^  ^^  *^  necessary  and  proper  to  be  laid  out  in  the  said 
old  road ;        town,  SB  follows :  beginning  at  the  northwest  corner  of  a  lot 
of  land,  in  the  possession  otAhram  Rowan^  and  running,  &c. 
(by  courses,  distances  and  objects j  as  above^  in  the  petition  o^ 
appeatj)  and  your  petitioners  jpray,  that  a  road  may  be  laid 
out,  pursuant  to  said  courses  and  distances,  as  above  men« 
tioned ;  and  that  all  that  part  of  the  old  road,  running  north;^ 
ward,  by  where  the  survey  intersects  the  same,  at  or  near  the 
said  small  bridge  near  the  house  of  the  said  Solomon  Heathy 
until  it  intersects  the  road  leading  from  John  McFarland^s 
\0  the  house  of  David  Matthenfs,  in  said  town,  be  discontin* 
ued.    Dated  August  25th,  1 8 1 9/' 

_  _  _  • 

That  but  two  of  the  deponents,  to  wit,  William  Russell  and 
Aaron  Martin,  hoving  reviewed  the  road  in  the  said  last  peti* 
tion  mentioned,  decided  on  said  petition  and  endorsed  s^d 
decision  on  the  same,  in  the  words  following : 

'-^  We,  the  Commissioners  of  Highways  of  the  town  ofSa^ 

of^*the*^com?  '^^'  ^^^  ^^  ^^^  viewed  the  ground,  through  which  the 
miuioners^en-  road  mentioned  id  the  within  petition  is  applied  for;  and  we 
on  ;  and  ^^^'  ^^  disapprove  of  the  application,  and  refuse  to  lay  out  the 
said  road.    September  1 3,  1 8 1  &• 

Aaron  Martin,       )  ^         .   .  .« 

William  Russen,    J  Cowmisnoners.** 

"  That  from  said  last  mentioned  decision,  of  Aaron  Martitz 
and  William  Rueseltf  the  sad^  Commissioners,  John  McFar^ 
hnd  and  William  Jlf«  M:Farland  appealed  to  us,  three  of 
the  Judges  of  the  Court  of  Conmion  Pleas  in  said  county 
of  Wfzshington,  the  petition  of  appeal  wherein  is  the  one 
DOW  under  consideration,  and  is  set  forth  at  iaige,  first 
abovei  in  this  return. 
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{7%e  Judges  then  proceed  to  state,  in,  tkeir  retwmy  that  they  ncw*tork, 
had  examined  the  old  ro€idj  and  the  new  one  in  contemplation,      v^Iiy.^' 
and  to  give   their  opinion,  in  relation  to  several  partif^tdars  Ths  Psorui 
vKidi  rendered  the  old  road  of  no  puhlick  tUility^  and  the  -,      J™*-. 
new  one  necessary  ;  that  they  adjudged  and  determined  the    om  Salxm. 
smne  to  he  necessary  a^d  proper,  and  conclude  thus  :) 

With  this  view,  and  under  these  impressions  of  duty,  im- 
posed upon  us  by  the  act,  entitled  "  An  act  to  regulate  high- 
mays,''^  we,  the  said  Judges,  reversed  the  doings  of  the  said 
William  Russell  and  Aaron  Martin,  Commissioners  as  afore* 
laid,  and  published  our  decision  in  relation  thereto,  by  en- 
dorsing tbe  same  on  said  last  mentioned  appeal,  which  de- 
cision is  in  the  words  following,  to  wit :    ^^  We,  the  under-  i|i|^  dsorioo 
signed,  Judges  of  the  Court  of  Common  Pleas,  in  and  for  of  Uie  Judged 
the  county  of  Washington,  to  whom  the  appeal  of  William  ^j^  peUtion  of 
M,  McFarland  and  John  McFarland,  as  within  stated,  is  ^V9^ 
made,  having  considered  and  reviewed  the  said  premiseSi 
and  having  heard  the  proofs  and  allegations  of  the  respec- 
tive parties,  and  after  due  deliberation  had  thereon,  do  order, 
determine  and  adjudge,  that  the  said  John  McFarland  and 
William  M.  McFarland  were  aggrieved  by  the  decision  of 
&e  Commissioners  within  named,  in  refusing  to  lay  out  said 
road,  in  the  said  petition  mentioned ;  and,  also,  in  refusing  to 
order  the  old  road,  therein  specified,  to  be  discontinued. — 
And  we,  therefore,  order  the  decision  of  the  said  Commis- 
sioners to  be,  and  the  same  is  hereby  reversed,  pursuant  to 
the  provisions  of  the  act  in  such  case  made.     And  we  do 
further  order,  determine  and  adjudge,  that  the  prayer  of  the 
petitioners,  in  the  said  application  specified,  ought  to  have 
been  granted ;  and,  we  therefore,  order  the  said  road  to  be 
laid  out  and  opened,  according  to  the  survey  set  forth  in  the 
said  petition,  hereunto  annexed ;  and  we  also  order  the  oU 
roadj  in  the  said  petition  specified^  to  be  discontinued.   Da? 

tei  this  30tb  of  October,  1819. 

Asa  Fitch, 

Nathaniel  Hatlj 

Jonathan  WoodJ^. 
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NETT-roRit,      Tn  testimony  whereof,  we  have,  respectively,  to  these  pre^ 
y^I^J^    eents  affixed  our  seals,  and  subscribed  oar  names.     Dated 
Thx  Pbotle  this  12^  day  of  July,  18S0. 

Thb  CoM'fts.  :^^  .fttch^  (l.  s.) 

OF  Sal£M.  Xathanitl  Hall,     (l.  s.) 

Jonathan  Woody     (l*  s.)  (a) 
ContimiaDce      But  becausc  the  said  Justices,  now  here,  are  not  yet  ad- 
this  Court  by  vised  what  judgment  to  give,    pf  and  upon  the  premises 
ewr.  adtf.  vuU,  aforesaid,  a  day  is  given  to  the  parties  aforesaid,  before  the 
said  Justices,  at  the  Capitol  in  (he  dty  of  Albany ^  on  the 
first  Monday  of  August  next,  to  hear  their  judgment  there- 
on.     At  which    day    and    place,    last    aforesaid,    before 
the  Justices    aforesaid,   came    the    parties    aforesaid,  by 
their  attorneys.     But  because,  &c.   {contimmnces  by  cur* 
adv.    vnli.    to   January    term^    1822.)     Whereupon,    all 
and  singular  the  premises  being  seen,  and  by  the  Court, 
now   here,    fully    understood,    and    mature    deliberation 
being  thereupon  had,  it  appears  to  the  said  Court,  here, 
that  there  is  no  error  in  the  proceedings  aforesaid ;  and 
that  the  decision  of  the  Judges  aforesaid,  on  the  appeal 
aforesaid,  in  ordering  the  decision  of  the  Commissioners 
aforesaid  to  be  reversed,  and  in  ordering  the  road  specified 
in  said  petition  to  be  laid  out  and  opened^  according  to  the 
survey  set  forth  in  the  said  petition,  above  mentioned,  and 
in  ordering  the  old  road^  in  the  said  petition  specified,  to  be 
discontinued,  was,  in  all  respects,  just  and  proper.     Where- 
fore, the  said  decision  and  proceedings  of  the  said  Judges, 
ought  to  be,  in  all  things,  affirmed. 
affirmance.  g  i  ^       Therefore,  il  is  considered,  that  the  decision 

^-  'f^  and  proceedings  aforesaid,  of  the  Judges  afore- 
g  s  «<  ^  said,  in  form  aforesaid  made,  be  in  all  things  af« 
i*  o'  ®  c|"  firmed,  and  stand  in  full  force  and  effect,  any 
"J^x*     ^S*  thing  to  the  contrary,  for  error   assigned,  in 


Jsl 


?     $-%  *°y  wise,  notwithstanding. 

(ft)  In  iMUfUm  V.  The  C^mmissumerts  ice.  (2  Cainesy  179,)  there  was  an 
assignment  of  trrorsy  as  in  ordinary  cases,  upon  certiorari  to  a  Jnstice'^a 
Court.  In  this  case  there  was  none.  Ii^  England,  the  proceedings  to  qiuuh 
or  affirm  the  doings  of  tn/mor  ftuigtf/ra(e«,  seems  tf  be  by  the  summary 
proceeding  ofa  rule  to  shew  cause;  (Aear  y.  5/.  XiMy,  BMrr.  Sell.  Caa^ 
826,  &r.  Rex  y.  Mmir  CritehelL,  2  East,  66.  Rex  r.  Oulton^  Burr.  Sett,  Cot. 
08,)  in  snch  case,  o/ course,  no  assignment  of  errors  ii  necessary. 
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At  tte  last  August  tenn--HRtt9f  e//,  upon  the  above  proceed-  nsw-tork, 

logs,  moved  for  aod  obtained,  in  behalf  of  the  relators^  a  rule    ^^ij^^ 

kr  a  mandamus  to  compel  a  compliance  wttii  the  decision  of  ths  Pxoplb 

the  Judges. — The  mandamus  was  thus :  T     c     ' 

ov  Saljbm* 
*'  J%e  People  of  the  state  ofNem^York^  hy  the  Grace  of  God^ 

free  and  independent : — To  the  Commissioners  of  Highways     The  mandt^' 
of  the  town  of  Sal.em,  Greeting* 

*^  Whereas,  in  and  bj  a  certain  act  of  the  legislature  of  the 
^d  state  of  New- York,  made  and  passed  the  19th  day  of 
March,  ia  the  year  of  our  Lord,  1813,  entitled  '  An  act  to 
regulate  highways^l  it  is,  amongst  other  things,  enacted  and 
declared,  ^  that  it  shall  npt  be  lawful  for  any  Commissioners 
of  highways  to  lay  out  any  road  through  improved  or  cidti* 
voted  land,  without  the  consent  pf  the  occupant  or  owner 
tbereoi^  unless  upon  the  application  of   twelve  reputable 
freeholders  of  the  town,  in  which  such  rpad  shall  be  laid  out, 
certifying,  upon  oath,  that  such  road  is  necessary  and  pro* 
per ;  and  that  all  publick  roads,  to  be  laid  out  by  the  Com- 
missiooers  of  any  town,  shall  not  be  less  thaQ  four  rods 
Fide ;'  and  it  is  further,  by  the  said  act,  enacted, '  that  when- 
ever any  person  or  persons,  shaQ  conceive  hiiQself  or  them- 
selves aggrieved^  by  the  determination  of  the  Commissioners 
of  Ughways,  .either  in  laying  out^  altering  or  discontinmngy 
pr  ia  refusing  to  lay  ou(,  alter  or  discontinue  any  road,  it 
shall  be  lawful  for  such  person  or  persons,  within  forty 
.days  thereafter,  to  appeal  to  any  thre^  of  the  Jiidges  of  the 
Court  of  Common  Pleas,  for  the  county  in  which  such  road 
is  situated ;  whose  duty  it  shall  be  to  convene,  as  soon  as 
may  be  convenient,  and  decide  such  appeal ;  and  their  de* 
cision,  or  that  of  any  two  of  them,  shall  be  conclusive  in  the 
premises  :'  and  whereas  it  appears  to  us,  and  we  have  been 
given  to  understand  in  our  Court,  before  our  Justices  of  our 
Supreme  Court  of  Judipature,  upon  the  oath  of  John  Mc" 
Farland,  that  a  petition,  bearing  date  the  25th  day  of  Au- 
gust, in  the  year  of  our  Lord,  1819,  was  duly  presented  to 
the  Commis^ioni^rs  of  highways  of  the  town  of  Salem^  in 
the  county  of  Waskingtont  and  that  said  petition  certified  to 
said  Commissioners,  under  the  oaths  of   twelve  reputable 
freeholders  of  the  said  town  of  Salem,  that  a  certain  road 
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WEw-FOKK,  was  necesfiary  and  proper  to  be  laid  out  in  said  town,  ac« 
,^^^1^^,.^^ '  cording  to  tbe  following  metes  and  bounds,  to  wit :  beginning, 
Thk  Peopls  &c.  (6y  courses j  i^c.  as  before  mentioned^  arUe^  p*  25,)  and 
The  CoM'Rg.  *'^*^  ^^  petition  prayed,  that  a  road  might  be  laid  oti/,  pursu- 
99  Salxit,  ant  to  said  courses  and  distances,  as  above  mentioned  :  and 
that  all  that  part  of  the  old  road,  running  northwardly, 
where  the  survey  intersects  the  same,  at  or  near  the  said- 
^mall  bridge,  near  the  house  of  the  said  Solomon  Heath,  un- 
til it  intersects  the  road,  leading  from  John  McFarland^s  to 
the  house  of  David  Matthews,  in  said  town,  might  be  discon- 
tinued ;  and,  that  two  of  said  Conunissioners.  by  an  endorse- 
ment on  the  back  of  said  petition,  bearing  date  the  SOth  day 
of  Sepiernher,  1819,  did  disapprove  of  said  application,  and 
refuse  to  lay  out  the  said  road  :  whereupon,  the  said  John 
McFarland  and  William  M.  McFarland,  appealed  to  three 
of  the  Judges  of  the  Court  of  Connnon  Pleas  of  the  county 
of  Washington,  pursuant  to  the  provisions  of  tlie  said  ad 
above  mentioned ;  and,  that  three  of  the  said  Judges,  to  wit, 
Asa  Fitch,  Nathaniel  Hall  ^sA  Jonathan  Wood,  duly  proceed- 
ed to  act  on  said  appeal,  according  to  law  ;  and  that,  after 
"viewing  the  premises  and  hearing  the  proofs  and  allegations 
of  the  parties,  the  said  Judges  reversed  die  doings  of  flie 
said  Commissioners,  and  ordered  that  the  said  rum  road  be 
laid  out,  according  to  the  coursies  and  distances  above  r6ci« 
ted  ;  and  published  their  decision,  by  an  endorsement  on  th« 
back  of  said  appeal,  in  the  words  and  figures  f(dlowing,  to 
wit :  {as  before,  ante,  p.  27 ;)  and  whereas  it  further  appears 
unto  us,  in  our  said  Court,  that  the  said  Commissioners,  after 
the  doings  of  the  said  Judges  as  aforesaid,  sued  out  of  our 
said  Court,  before  us,  a  certain  writ  of  certiorari,  directed  ta 
the  said  Judges,  returnable  before  our  Justices  of  our  said 
Court,  at  the  City  Hall  of  the  dty  of  Kew^York,  on  the^r^l 
Monday  of  May,  1 820 ;  and  that  the  said  Judges  made  due  re« 
turn  to  our  said  Court,  in  obedience  to  the  command  of  said 
writ  of  certiorari;  and  that  afterwards,  to  wit,  in  tbe  term 
of  Janvary,  1 822,  our  said  Court,  before  our  said  JusticeSi 
duly  affirmed,  in  all  things,  the  proceedings  of  tiie  said  Judg- 
es, as  Ukewise  appean  of  record.  And  whereas  it  further  ap- 
pears uoto  us,  tibat  yoo,  tfa#  said  Coniinissioiiers,  had  due  no- 
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liee  of  the  proceedii^  of  the  said  Judges  of  the  said  Court  nsw  roBie, 
of  Common  Pleas  of  the  coonty  of  Washiogton,  and  of  tbe     s^^Iv*.^^ 
affirmance  of  the  said  proceedings,  in  all  things,  by  our  said  Tax  Psotlb 
Court,  before  our  said  Justices,  and  that  you  have  been  often  ip^^  Com*bb 
requested  to  lay  out  and  open  said  road  above  mentioned,  but  ov  Salsm . 
that  you  have,  hitherto,  wholly  refused,  and  still  do  absolutely 
refuse,  to  lay  xnU  and  open  said  road,  to  the  great  damage  and 
grievance  of  the  said  John  McFarland^  as,  by  his  complaint, 
we  are  informed  :  Wherefore,  the  said  John  has  besought  of 
oSy  a  fit  and  proper  remedy  in  this  behalf;  and  we  being  wil- 
ling that  those  things  should  be  done  which  axe  r^ht  and  pro- 
per in  this  behalf;  no  thsreforb  command  vou,  the  said 
Commissioners,  and  every  of  you,  firmly  enjoining  you, 
that  you  do,  without  further  delay,  forthwith  lay  out^  and 
taxut  to  be  <^ened,  a  certain  road  in  said  town  of  SaUm^  ac- 
cording to  die  following  metes  and  bounds,  that  is  to  say : 
Beginning,  &ic*  {coursesj  ({re.  as  before,)  and  that  you  cause 
all  that  part  of  the  old  road,  {as  before  described^)  forthwith 
to  be  discontinued  f  or  that  you  shew  cause,  why  you  do  not, 
before  our  Justices  of  our  Supreme  Court  of  Judicature,  at 
the  Academy i  in  the  town  of  Uticaj  in  the  county  of  Oneida, 
OD  tbe  third  Monday  of  October  next*    And  have  you  then 
there  this  writ.  Witness,  Ambrose  Spencer,  Esquire,  Chief 
Justice,  at  the  Capitol  in  the  city  of  Albany,  the  llth  day  of 
jfugusl,  in  the  year  of  our  Lord,  1 8^2. 

FairKe,  Bloodgood  4r  Breese,  Clerks.'^a) 
C.  L.  AUen,  Att'y. 

In  their  return,  the  defendants  attempted  to  excuse  them- 
Selves,  by  objecting  that  the  survey,  according  to  which  they 
were  required  io  act,  was  mere  right  lines  from  point  to  point, 
but  specified  no  width  of  which  the  said  road  should  be. 
They  also  insisted  that  the  Judges  had  no  power  to  order 
them  to  lay  out  tbe  road ;  and,  if  they  possessed  this  power, 
yet  they  had  not  given  any  such  direction,  in  the  order  they 
had  made  upon  the  appeal,  and  they  feared  that  actions  of 
tre^ass  might  be  brought  against  them  if  they  proceeded ; 

(«)  Vid.  Rex  V.  Coaegcof  Phyndam,  (S  Burr.  3740  to  2761,)  for  the 
fams  and  ytooeediag^  vpenfUA  Eogliih  numiamius  t«  a  oorporatioii,  with 
the  return  thereto. 
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iTEW-TORK,  and  their  apprehension,  of  such  prosecQtions,  arose  from  tbl9 
*J^J:J^*    decision  in  ISth  John.  Rip.  61.    This  return  was,  at  the 
Tex  PaorLs  present  term,  submitted  to  the  Court,  without  ai^^ment. 

jr. 

PaxiMxr.  Ctiria.  The  first  objection  was  settled  against  the  defen- 
dants, in  Lawton  et  al.  v.  The  Commissioners^  fyc.  of  Cam- 
bridge^  (2  Caine^s  Rep.  178.)  The  case  of  The  People^  ex* 
reh  Shaut^  v.  Compton  et  al.  (16  John.  Rep.  61,)  de- 
cides, that  the  Judges  may  themselves  lay  out  thc^ 
road.  The«question  as  to  their  power  of  ordering  this  to  be 
done  by  the  Commissioners,  and  the  propriety  of  a  manda-^ 
mus  to  compel  a  compliance,  was  before  the  Court  in 
this  very  cause,  at  August  term  last,  with  the  other  questions 
Tiaw  made,  and  they  were  then  decided  against  the  defen* 
dants.  The  Judges  directed  the  road  to  be  laid  out  as  op* 
plied  for.  This  direction  is  sufficienily  explicit,  if  any  was 
necessary.  It  must  be  construed  according  to  the  subject 
matter  ;  and  can  apply  to  no  persons,  other  than  the  Com-i 

missionersm 

Rule  for  a  peremptory  mandamus^ 


^ 


Thb  Peopls  against  Palker,  one  of  the  Coroners  of 

AU^any  County, 

.    Two«lison      A  RULE  for  an  attachment  had  been  taken  against  the  de- 
execute  an  a^  f^D^ant,  for  not  returning  an  execution.     On  an  affidavit  of 
tachment,  on  the  proceding|B,  and  on  motion,  ex  parte  ; 
18,      ^^  ^      H.  Earll  ^  B.  F.  Cohin  were,  by  rule,  appointed  £/»>- 
ors,  to  execute  the  atiachmaU.(a) 

(a)  Vid.  HoUand  y.  Heron,  Bamet,  465.    4  Eatt^  141.    Tidd,  85, 263^ 
672,720.    lR.LA5h 
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VCW-TORK, 
Mmf,  1823. 

Cximui 

Ex  PARTE,  Scott.  Billiito* 

De  Witt,  moved  for  a  mandamus  to  the  Judges,  &c.  of  •  .  . 
WaaMngton  Cotinti/y  commanding  them  to  modify  a  rule  set-  for  an  infant 
&§  aside  the  declaration  and  all  subsequent  proceedings,  and  JjJt^j*^  ^I 
staying  all  proceedings,  till  ^prochein  ami  should  be  appoin-  that  the  de^ 
ted,  on  payment  of  costs,  in  a  cause  there,  between  Knight,  ^  jm^^  2JJ 
plaintiflf,  and  Scott  and  others  defendants.  infancy  to  be 

,.  .   ,  .    ^  ,  1   «  .  mt      material,  is  aa 

Kmght  was  an  infant,  and  appeared  by  attorney^     The  excuse  for  de* 
cause  had  gone  to  issue  ;  and  a  motion  had  been  heard  for  |*^  *°  the^d^ 
judgment  as  in  case  of  non-suit.   This  was  refused,  on  pay-  laration  a^df^ 
ment  of  costs :  after  which,  the  defendants  informed  their 
attorney  that  die  plamtiff  was  an  infant  ;  not  koowii^  be* 
fore  that  this  was  material.     On  these  facts,  the  Common 
Pleas  granted  the  above  rtile^    The  object  of  this  motion 
was  to  get  rid  of  the  condition  in  the  rule,  which  required  the 
payment  of  costs.     This  motiott  was  opposed  by  Russell,  but 
the  Court  granted 

A  rule  to  shew  cause.(i) 
'    » 

(S)  Vid.  Sehermerkom  ▼.  Jenkins,  7  John.  Rep.  373.  That  the  infancy 
of  tbephdntiff  is  not  a  ground  of  non-suil  at  the  trial,  but  may  be  pUadei 
in  «bBtemnt,  1  CAt/^  OM  P^  430. 


Center  against  Billinohurst* 

H.  B.  Davis,  for  the  defendant,  moved  to  set  aside  the  .  ^  exeea^ 
e&ecutioa,  which  was  tested  the  17th  of  August  last.  The  ter  the  plainl 
plaintiff  died  the  1  Ath  of  the  same  month,  of  which  the  de-  .^'^''  •    ^^^^ 

1  ,    ^  w      irregular, 

fendant  was  informed,  for  the  first  time,  on  the  1  st  day  of  Feb^  bat  may  be  a- 

•i.««^.  l»o4-  mended.        It 

"^ryiast-  m.vbei«uea 

alter  his  deaths 
if  tested  before.  As  between  the  parties,  fee.  it  relates  to  the  test ;  though  otherwise,  as 
t»purduuen.  The  &ilttre  of  consideration  is  no  defence  to  an  action  on  a  speci^ty. 

Vol,  L  5 


mV    • 
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NEW-YORK, 
May,  lB'i3. 

CfiVTKK 

V. 
BlI.LIKG- 


The  judgment  was  recovered  upon  a  bond,  for  the  con* 
sideration  money  of  land,  purchased  of  the  plaintiiT  by  the 
defendant,  the  title  to  which  had  failed,  as  he  had  lately 
beard  and  believed. 

Davis,  insisted  that  where  the  plaintiff  dies  before  execu- 
tion, it  cannot  issue  until  scire  facias^  and  jui^ment  in  favour 
of  his  representative.  Here,  the  execution  i^ot  only  issues^ 
but  is  tested  after  the  plaintiflPs  death.  And,  to  shew  that 
this  was  irregular,  he  referred  to  Ttdd^  915,  916,  and  cases 
there  citeil,  and  6  T.  R*  368.  And  though  this  test  is  in  term, 
it  shall  not  relate  to  the  first  day  thereof,  so  as  to  overreach 
the  plaintiiPs  death.  The  term  shall  not  be  esteemed  one 
day  for  the  purposes  of  a  test.  (1  JVUs,  Rep.  42.) 

£.  Williams,  contra,  moved  to  amend,  by  altering  the  test 
to  some  day  in  term,  previous  to  the  Hth  of  August* 

Davis,  said  this  could  not  be  done.  That  this  case  difler- 
ed  materially  from  the  one  mentioned  in  the  books,  of  an  ex- 
ecution tested,  before,  though  issued  after  the  death  of  a</e- 
fendtint.  For  here,  the  authority  of  the  attorney,  who  is- 
sues the  execution,  is  revoked  by  the plaintiff^^s  death. 

Curia.  As  between  the  parties,  the  execution  has  relation 
to  its  test.  {Tidd,  915.)  The  statute  {Sess.  36,  cA.  50,  s.  6, 
1  R.  L.  501,)  was  intended  for  the  benefit  o(  purchasertf^ 
and  does  not  alter  the  common  law,  as  to  the  party,  or  his 
personal  representatives.  {Horton  v.  Ruesby,  Comb.  33.)  (a) 
Accordingly,  an  execution,  tested  ie/bre  the  party ^s  death,  is 
regular,  tliough  it  issue  afterwards  ;  and  this  rule  extends  to 
both  parties.  (Cleve  v.  Veer,  Cro.  Car.  459.  Croke  argiien' 
do.)  (6)    This  execution  is  irregular,  as  being  tested  tifter 

(a)  In  thlB  CAM,  **  Sir  O.  Trehy^  (ut  amicus  evricp,)  sakl  he  was  present 
mt  the  makiiigof  the  said  atatate^^  (the  29  Car.  2.  c.  3,  t,  16,  fiwn  which 
wrs  ii  copiedt)  "  and  that  tvas  the  inttotion  of  the  parliament.'' 

(6)  He  says,  **  It  is  the  common  cxjurse,  if  a  capias  ad  saiitfaciendum^  or 
%,  fieri  factOM  upon  a  judgment,  issueth,  the  Sheriff  shall  execute  it,  althoagh 
the  party  who  sued  it  died  before  the  return  of  the  writ ;  and  although  the 
Oeath  be  before  or  after  the  execution,  if  il  be  after  the  ttat  of  the  writ,  it 
ii  well  enoogh.** 


V. 
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the  pIainti£Ps  death.  {Htapy  v«  Parrisy  6  71  R.  368.)    But  vew-tork, 
we  think  it  may  be  amended.    Here  are  no  equitable  cir-    *J^J;JI^^ 
cnmstances,  precluding  an  amendment.     The  failure  of  ti-     LAwsiva 
tie  would  have  been  no  defence  to  the  action  on  the  bond  ;(c) 
md  if  otherwise,  it  is  too  loosely  made  out  to  be  noticed 
here.  And  the  rule  to  amend  is  granted,  on  payment  of  costs. 

Rule  accordingly. 


(c)  Vrmnm  ▼.  Phelps^  t  Jofm,  Rep.  177.    Dorhn  ▼.  Stanmu^  t^  179^ 
ianote.    VaOterUfurgh  y.  RoyJh  12  John,  Rep,  337. 


Lansing  against  J.  McKillup  and  D.  McKillup. 

Russell,  moved  to  set  aside  the  judgment,  &c.  which  JvtdgmmkU  ^ 
was  entered,  by  confession,  on  bond  and  warrant.  y^^a^  ^od  ^,r* 

/.  McKillup,  the  principal  debtor,  stated  in  his  affidavit,  JJ^^*!^ 
that  the  whole  judgment,  for  |(  101 5,29,  except  ^115,  was  uaury    being 
for  usurious  interest,  charged  by  the  plaintiff  on  an  old  mort-  Jhe^^J^iaiiJ 
gage,  and  exhibited  a  particular  statement,  shewing  what  was  and  not  direct 
really  due  thereon.  Jvely  denied 

by  the  plain* 

J.  M.  Ely,  contra,  read  an  affidavit  of  the  plaintiff,  stating  ^j;J^^^^'^ 
that  ^149,67  of  the  bond  was  due  for  a  horse,  sold  to  one  of  compound  in- 
the  defendants,  and  the  residue  for  compound  interest  upon  ^"iJJ*  J"^rit 
flie  mortgage,  which  the  principal  debtor  had  frequently  pro-  ou»  ?  Quere» 
imsed  to  pay  ^  and  which  was  cast  by  one  of  his  sons,  in  hia 
presence,^  and  for  which  the  defendant,  JD.  McKillup,  be« 
came  ff^cmnij.    Eiy  insisted,  that  this  settlement,  and  con- 
tract to  pay  compound  interest^  was  legally  binding,  and  not 
vsuri(ms.{a) 

(a)  Vid.  ne  State  of  Conneetieut  t.  Jackson,  1  Jt^,  Ch.  Cat,  13 ; 
where   tfait  qnestion  is  very  fully  considered,  and  the  caxes  Veferred  to. 
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NEW-TO&Ky      But,  without  deciding  this  question,  as  the  plaintiff's  affi- 
^^i.,^^     davit  was  evasive,  in  not  directly  and  posilivefy  denying  the 
Mayor,  &c.   UBury,  the  Court  granted  the  piotion«(6) 

OF  Albaitt 

«  ^'  «_  (*)  Vid.  Everitt  ▼.  Knappy  6  Johtip  Rep.  331.  H«i»i//  v.  Fitefi^  3  uT. 
WxSTXBLO  ^*^*  '"^  Ftfnnifig  v.  Dunham^  5  JbAn.  C^.  Cos,  122,  the  cases  of  prac- 
tice, as  to  settmg^  aside  judg^meots,  on  usurioOB  bonds  and  warrants,  are  col- 
lected. The  ChaneeUor  says,  (page  137)  ^  From  the  proceedings  of  the 
Supreme  Court,  in  Dunham  v.  Fanning^  I  am  led  to  infer  that  the  practice, 
on  this  subject,  has  changed  since  I  left  that  Court ;  and  that  all  summary 
interference  at  law,  with  judgments  upon  confession,  charged  UBith  tuury^  ii 
now  denied.^ 


Thb  Mayor,  Aldermen  and  Commonalty,  of  the  City 
or  Albany,  against  Evertson  and  Westerlo. 

Jindgment  for  '^^^  judgment  was  for  the  penalty  of  a  bond,  payable  by 
the  penalty  of  instalments.  Execution  had  been  issued,  and  returned  sat-: 
ble  b/  install'  isfied,  for  all  the  instalments,  except  the  last,  before  that  fell 
mrats.    Exe-  ^ug^     More  than  a  year  after  the  last  instalment  became 

cution    issues  .  •'  , 

And  is  return-  due,  another  execution  was  issued,  which  it  was  now  moved, 
aU  ex^pt  lut  ^^  behalf  of  the  defendants,  to  set  aside  ;  and  the  question 
instalment,  was,  whether  it  could  issue  without  scire  facias  :  and  Tidd. 
dueT  *More  (J^ewYork  ed.  of  I Q07,  pages  1004,  1008,  and  1011)  was 
than  a  year  af-  ^jt^^j  fo^  the  defendants,  to  shew  that  it  could  not.    But  Sav- 

ter  it  IS  due, 

execution  goes  AGE,  Ch.  J.  was  of  opinion,  that  the  execution,  which  had 
out  *^^/b'  ^^^^^  issued  ;amd  retumed,(a)  might  be  continued  down  upon 
fioiden  weU ;  the  jToU  for  the  balance  due,  (b)  and  that  a  scire  facias  was 
execution  may  therefore  unnecessary.  {Gowtigai  v.  Smith  4r  others^  6 
^e  continued  j^f^j^^  R^p^  iQ6.     Jackson  V.  Stiles,  9  id.  391.)     Suthebt 

down  on   the  _ 

rpli.  LAND  and  WpoDwoRTH,  Js.  gave  no  opinion. 

Motion  denied* 

(a)  By  the  Engliih  practice,  the  execution  must  be  returned  in  order  to 
-warrant  the  continuances.  (2  ^i^.  82.  2  Serg.  ic'RawU^s  Rep,  156.) 
But  by  the  practice  of  this  Court,  710  return  is  necessary.  (Jan^cton  ▼. 
StUtM^  9  JoAn.  Rep.  381.)  And  the  same  practice  prevails  in  the  Supreaaf 
Court  of  PenMylvania*     {Leivi$  v.  Smith,  2  Serg.  &  Rawle^s  Rep.  142.) 

(jy)  ^  If  apart  of  the  money  only  be  levied,  the  plaintiff  may  have  % 
fi.fa,  for  the  residue,  and  the  first  writ  m%ui  be  returned  before  the  8eoon4 
can  be  taken  out,  for  that  must  be  grounded  on  ^e  first  Writ,  and  recite  thf^t 
aU  the  money  was  not  levied  thereon."  (7W,  934.) 


^ 
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May,  1823. 


WiLLARD  against  Missavi. 

Davis,  moved  to  set  aside  the  declaration,  for  irregtUari"     .The  decUr- 
^.    The  capias  ad  rtsp.  was  at  the  suit  of  George  B.  Wil'  gree  with  the 

lard  against  John  Theodore  De  Missanu  who  put  in  special  P^o^^®**  "*  *^« 
o  '  *  f  names  of  the 

bail  the  ^3d  January  last,  at  the  suit  of  George  B.  WUlard.  parties. 
The  declaration  commenced  thus  :    "  Charles  Willard,  at  p,^'*^  *^* 
whose  suit,  by  the  name  of  George  B.  WUlard^  John  Thtodore  the  suit  of  o. 
Dt  Missani  was  arrested  in  this  suit,'^  &c.  declaration  is 

in  the  name  of 

Russell,  contra,  referred  to  Murray  v,  Hubbart,  (1  B.  <^  P.  S;/^^^^^ 

^45,)  SymmersY*  Wastm,  {id.  105,)  and  to  1  Chiity'^s  PL  dantufasarren 

251-2,  which,  in  terms,  sanctions  tfab  mode  of  declaring,  j,^  Ue^uMne 

He  said,  the  defendant  is  not  entitled  to  oyer^  in  order  to  of  ^-^'  ^* 

plead  this  matter  in  abatement ;  and  ought  not  to  be  pemut*  tionwas  set  a^ 

ted  to  take  advantage  of  the  variance  in  this  sumnsarj  way.  ^^^®'  ""^ 

(TttM,  404.     Spalding  v.  Mure,  6  T.  R.  363.)  VilJ^  the 

defendant     it 

Datis,  said  that  for  this  very  reason  the  objection  should  ^0^^  lutmel 
be  allowed.  Here  was  an  attempt  to  charge  a  man,  by  de-  but  appears  by 
cianng  m  a  cause  wherem  no  wnt  ever  issued,  and  m  wnien  he  may  be 
neither  party  are  in  Court.  No  case  can  be  found  to  sane-  ^®^[*^  ^ 
tion  such  a  proceeding.  The  authorities  referred  to,  in  Bo-  latter. 
sanquet  <^  Puller,  are  where  the  defendant  is  misnamed. 

Otria.  The  1  Ckitty  an  PL  251-2,  is  an  authority  for 
tins  mode  of  declaring  ;  bat  the  case  to  which  he  refers  is 
Murray  v.  HulAart,  (1  BJ  ^  P.  645.)  This  case  does  not 
bear  htm  out.  it  is  where  a  defendant,  sued  by  a  Torsng 
name,  appeared,  and  was  declared  against  by  his  right  one* 
The  case  here  is  directly  the  reverse.  The  capias  is  at  the 
suit  of  George  B«  Willard,  according  to  which  the  defen- 
dant appears.  Charles  Willard  then  comes  in  and  de- 
clares in  bis  own  name.  The  declaration  must  correspond 
with  Hie  process  in  the  names  bf  the  parties.  {T\dd,  402.) 
The  case  of  a  defendant,  sued  by  a  wrong  name  and  appear- 
ing in  his  right  on^,  is  an  excq^tum  to  this  rule.    The  plain- 
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HEW  YORK,  tiff  maj,  in  such  case,  declare  against  him,  by  the  name  in 
^J*^;^^^"  which  he  appears^  stating  that  he  was  arrested  or  served  with 
Jacksojt  process  by  the  other:  for,  by  a/peanVi^^tlie  defendant  admits 
himelf  to  be  the  person  sued,  and  so  the  variance  is  inunate- 
rial.  (JidJ,  402.     Hole  v.  Finchj  2  fVils.  393.) 

And  the  motiop  was  granted. 


V. 

Cbavb. 


Jackson  against  Crank* 

Writefeer^  E.  Barnes,  moved  to  amend  a  writ  of  certiorari j  to  Ihe 
^TThe™*^  Marine  Court  of  the  city  of  Mw-York,  tested  the  \st  day 
misuke,  ft  of  January  term,  1823,  and  made,  by  mistake  of  the  attor- 
^  ^b^m  ^^7^  returnable  on  a  day  in  January  term  next^  instead  of 
the  test  and  instant :  80  that  several  terms  intervened  between  the  test 

return— ^o' 

this  maj  not  Rud  return. 

be     done   in 

^^TmtwT^      ^^^^t  contra,  said  the  writ  was  Toufand  could  not  be 

personal    ac-  emended;  more  than  a  term  intervening  between  the  test 

^*  and  return.     It  was  within  the  cases  of  Bunn  y.  Thomas  ^ 

King,  (2  John.  Rep.  190,)  and  Burk  v.  Barnard,  (4  id.  30d.) 

Bamts,  said  the  reason  of  those  cases  did  not  apply* 
They  were  of  mesne  process,  for  arrest  in  personal  actions, 
and  w^re  holden  void,  for  the  danger  of  long  imprisonment, 
by  delaying  to  return  process,  in  which  the  defendant  might 
have  a  good  defence.  That  this  is  the  true  distinction,  he 
referred  to  Shirly  v.  Wright,  (2  Ld.  Raym.  775,)  and  Par^ 
son^s  V.  Loyd,  (3  WUs^  341.) 

And  of  this  opinion  was  the  Court,  and  granted  the  mo- 
tion  to  amend.(a) 

(a)'Vid.  Kmpp  r.  Palmer^  (1  Cames,  486.)  Cramer  r,  ymiAlitinSx 
(9  John.  Rep.  386.) 
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KfflGUT 
V. 

In  the  matter  of  Knioht  against  Carby  and  Caret*  C^ast* 

Applicatio!^  was  made  to  make  an  agreement,  to  sub-  A  copy  of 
nut  to  the  award  of  arbitrators,  a  rule  of  this  Court ;  and  ^  wb^ii  the 
diat  an  attiichment  issue  against  Carey  fy  Carey ^  or  one  of  "^^^^^^^j^^ 
them,  for  disobedience  thereto.  This  application  was  a  8ubmi«->i(Nt 
grounded  on  the  bond  of  submission,  with  the  agreement  a**ruleo*i^ru 
and  award,  which  were  produced,  and  attached  to  the  usual  need  not  be 
affidavit  proviog  their  due  execution.(a)  Notice  of  the  appli-  f^,.  ^  atucb- 
cation  had  been  served  on  Carey  <Jr  Carey ^  but  no  other  pa-  "^^^^^^  ^^J^  "J* 

•^  periormm^  ins 

pers  ;  and  performance  of  the  award  had  not  been  dcman-  award,     will 

Arji  notbegmBUd 

'*^**'  atthetiaeof 

makiaig^      tiM 

It  was  objected  that  no  rule  could  be  taken  against  the  Ca-^  submibaion  « 
ftys^  because  they  had  not  been  served  with  a  copy  of  ttie  etpeciaUy 
affidavit  and  other  papers  ;  without  which,  a  party  pan  nev-  T*'*'?^)?**^ 
erb^  prepared  to  impeach  an  award  ;(6)  and  that,  at  any  demand  of 

perfoniuiDOs* 

(<)  Vid.  the  form  of  the  proper  affidavits  upon  this  application,  in 
TvUt  Aff9ndix,  adapted  to  this  Court  by  Mr.  Catnej,  194 ;  aad  for  the  par- 
ticQlor  requisites  of  this  aflidavit,  aad  the  niaimer  of  procuring  it,  Tid. 
TMiPr,  taO;  CaldureU  on  Arbil,  JJm,  ed.  159 ;  and  Kj/d  on  Awards, 
PkiLodfa,S4. 

(i)  The  applie^tiea  to  make  the  agreeuent  a  rule  of  Court,  is  g;ranted  of 
mune^on  the  production  and  proving  the  execution  of  the  bond  by  which 
tbecoaeeotol^^  the  party  appears.  {Kjd  on  Atporda,  PhiL  td.  1808,  p.  25. 
Bnid  7.  C^e,  Barnes^  55.)  If  the  application  be  made  after  the  OMord^  it 
Menu  thai  ought  to  be  produced.  {Vin,  Ab.  ti.  ArbU.  H.  a.  12.  CaldweU 
m  AHiL  159,  note  m.  Am.  ed.)  The  matter  to  avoid  the  award  comes,  pro-  - 
ptt^ly^oatbewingeause  against  the  rule  niti  for  an  attachment,  for  not  per- 
(bnoi^g  it,  if  such  natlcr  appear  on  the  face  of  the  award ;  and  tliis  may 
be  ihewn  against  the  attadiment,  even  though  the  time  timited  by  the  2d 
section  of  the  statute  has  expired.  (JPedUjf  V.  Qoddard,  7  T.  i2.  69« 
Uvlddm  V.  HuUhim,  Andr.  297.) 

But  it  is  otherwise  of  matter  dehor'  the  award,  which  is  mentioned  in  that 
section,  viz.  corruption,  or  undue  means  or  practice  iu  obtaining  it,  and  the 
hke,  which  must  be  shown,  on  motion  to  set  aside  the  award.  (7  T.  R.  69. 
^ndr.  297.  Holland  ▼.  Brooks,  6  T.  R,  16 1 .)  This  motion  must  be  made,, 
as  r«piired  by  the  statute,  before  the  last  day  of  the  neaU  term  after  the 
awacd  published.  (6T./?.161.  7  7.12.69.  Andr.TSl.  Loumdtsv, 
l^m^de$i  1  JEwl.  276.)  So  of  »  motion  t^  refer  the  award  bask  for  ro* 
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KEW-TORK,  rate,  the  statute,  {Sess.  12,  ch.  20,  1  R.  L.  125,)  whicb 
^^J^J^jl^'    authorizes  making  the  agreement  a  rule  of  Court,  does  not 
KvioHT      contemplate  making  the  submission,  &c.  a  rule  of  Court, 
Cailst.      ^^^  grantii^  a  rule  for  an  attachment  at  the  same  time.(c) 

7%e  Cotirt  disregarded  the  first  objection,  and  ordered 
the  agreement  to  be  made  a  rule  of  Court  ;(cO  but  they 
refused  the  rule  for  an  attachment.(e)  They  remarked 
that  here  had  been  no  default ;  performance  of  the  award 
never  having  been  demanded. 

Rule  accordingly. 

connderatioDf  on  materiak  whicb  it  was  impotsible  for  the  party  to  fumialf 
at  the  time  of  the  hearing^.  (Zaehary  v.  Shepherd^  2  7.  R.  781.)  And,  in- 
deed, wherever  the  objection  comes  by  way  of  application  to  tet  atiie  the 
award,  thong^h  it  appear  on  the  face  of  the  award,  it  must  be  made  within 
the  period  aUowed  by  the  statute ;  {Lmmdetf,  Lowndet^l  Eatt^TtS.  Du^ 
boitv,  Medlicotty  Banui,  55,)  though  otherwise,  of  this  particular  objection, 
where  it  is  shewn  for  caose  against  the  attachment* '  (Jdem^  and  vicL  TM^ 
762  to  765.) 

These  applications  to  set  aside  awards,  seem  to  be  of  very  frequent  oo« 
currence  in  the  Court  of  K.  B.  in  England.  The  course  of  proceeding 
there,  is  first,  to  obtain  a  rule  to  show  cause ;  and  the  K.  B.  lately  made  » 
general  rtUe^  requiring  that  the  ruU  to  thow  eaute  shaU  contain  the  several 
objections  to  the  award,  intended  to  be  insisted  on  at  the  time  of  making 
the  rule  abtohUe,    (4  Bam.  ic  Jilden.  538.) 

(e)  Before  any  application  is  made  for  an  attaohment,  the  agreement 
must  be  made  a  rule  of  Court.  (CaUwell  on  Arbiiratunu<,  159,  Am,'ed* 
7Hdd^  759,  60.)  In  a  late  case,  in  the  English  Common  Pleas,  where  a  mo«- 
tion  was  made  for  an  attachment  before  a  niiiprhu  order  of  reference  was* 
made  a  rule  of  Court,  the  motion  was  refused ;  and  the  reason  there  given, 
via.  thai  there  was  no  rule  of  Courts  tphen  the  iupposed  offenetwu  commit'^ 
ied^  seems  to  apply  equaUy  to  a  proceeding  upon  the  statute. 

(d)  Vid.  the  form  of  this  rule,  CaidweU  on  Afbitr,  ATt^  Am.  ed.  But  the 
rale  there  is  eniiiled^  which  appears  to  me  wrong.  Qucre,  and  vid.  Be^ 
van  V.  Bevan^  3  71  JR.  601. 

(e)  After  making  the  agreement  a  rule  of  Court,  in  order  to  obtain  as 
attachment,  the  party  must  be  served  with  the  rule.  He  u  also  entitled  to  a 
notice  of  the  awards  and  a  demand  of  petformanee.  The  authetities  on 
this  subjtxt,  and  the  manner  of  proceeding  herein,  and  the  practical 
forms  in  use  to  ground  an  attachment,  will  be  found  in  Tiddti'  Prae.  760, 
61,  and  TidtTt  Appendix,  adapted  to  thi$  Court  6y  Mr.  Cawes,  194,  5.  (Vid. 
also  Standleyy.  Hemmimgton,  6  Taunt.  561,  and  ForesCe  Exeh.  Rep.  82, 83.) 
The  rule  for  an  attachment  is  never  absolute  in  the  first  instance.  (Ckankr 
V.  Drvter,  12  Mod.  317.  Cfunmt  v.  StMrt^  1  Boe.  ^  PulL  477  ;  and  vid* 
Gifford  V.  G\fford^  Foresf*  JExtk.  Rq^  80.) 
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&RTXK,  OirePBcer,  &:c.  of  Kingston,  against  Fulton  and  TtutTRor^n 
Thorn,  Overseers,  &c.  of  Milan.  .fiiiroER. 

In  this  cause,  in  a  certiorari  to  a  Justice's  Court,  returna-  a  writ  of  cer" 
We  at  the  last  January  term,  the  test  dwf  was,  by  mistake,  ed^'b^^Sa^rtr 
omitted,  and  was  not  discovered  till  after  the  return  daj.  ing   the   tee* 
The  Courts  on  motion,  allowed  the  writ  to  be  amended,  by    '^* 
iosertifig  the  test  day. 


The  People  against  I.  Singer* 

The  Same  against  L  Singer  and  H.  Singer. 

E.  Barnes,  mov^d  to  set  aside  the  attachment  in  the  firsi  r^^  ^^  ^^^ 
cause,  with  the  recognizance  taken  therein,  and  on  which  return  of    » 

»■■       'A.  *_^_  m 

the  last  suit  had  been  commenced,  with  all  subsequent  pro-  iS^d  dei/^red 
ceedings,  for  irregularity.    The  attachment  was  originally  re-  ***  ***®  Sheriff 
turaaWe  in  October  term  Ic^t,  at  the  Academy  in  the  town  of  tered  f<o  as  to 
Ihea.     I.  Singer,  the  defendant,  not  being  found  by  the  De-  ^J^Jj^  "tCtZli 
puty  Sheriff,  who  held  the  attachment^  until  after  the  return  sequent  term. 
«iay,  he  altered  (he  test  to  October  term,  and  the  return  to 
Janvary  term  last,  at  the  Capitol  in  the  city  of  Albany,  which 
be  had  been  instructed  to  do  by  the  plaintiff's  attorney.    On 
the  altered  writ  he  arrested  /.  Singer,  who,  with  H^  Singer^ 
jis  bail,  thereupon  entered  into  a  recognizance  to  appear  at 
Ibe  return  day  thereof.     At  the  last  January  term,  /.  Singer 
made  default  in  appearing,  and  the  recognizanoe  was,  on  mo- 
tion, estreated,  and  the  last  cause  was  instituted  for  eafor- 
ciog  it. 

Barnes,  cited  Ftlkins  v.  'Brockway,  (19  John.  Rep.  170,) 
where  it  is  decided  that  a  seal  cannot  be  thus  used  a^econd 
lime.  That  having  been  once  used  it  is  functus  officio  ;  and 
cannot,  as  here,  be  good  for  an  alias  attachment. 

Coilins,  contra,  relied  on  the  case  of  Sloan  y.  Wattlej^    • 
(13  John..  Rep.  1^8,)  as,  a  case:  in  point,  agaiqst  ihe  applica- 
tion. 

Vot.  I.  e 


Y. 

HvTCHiirs. 
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Nsw-TORK,      The  Court  granted  tbe  motion ;  holding  the  rule  laid  dowd' 
^JJjJJi^'   in  fllkins  v.  Brockwatf,  as  applicable  to  this  case.     But  they 
Palmka      required  the  defendant,  /•  Singer,  to  stipulate,  not  to  bring 
an  action  of  false  imprisonment* 

Rule  accordinglj.(i) 

(h)  In  Rott  V.  Luiher,  Shtr\ff,  kc.  (May  term,  1820,)  which  was  an  aotioK 
of  debt  for  an  escape,  it  appeared  the  eapitu  had  been  before  issued  and  pat 
into  the  hands  of  the  Coroner,  but  was  not  leiTed.  Hm*  plauHMT^  attor- 
ney took  it  book,  and  afterwards  altered  the  test  aad^  retam,  and  issued  it 
again,  when  it  was  seryed  on  the  defendant..  An  application  was  made 
to  ihit,Court  to  set  aside  the  writ  for  irregularity  ;  but  the  Court  held  Uke 
proceeding  regular,  and  refused  the  motion. 


m 


Palmie  against  Hutchihs* 

m 

When  a  In  ASSUMPSIT*— StV/tman,  moved  to  set  aside  a  ca,  sa» 
no  opportuni.  ^^P^^  wbich  the  defendant  was  arrested  on  the  30/A  ofAprU 
ty  of    plea-  last.    The  cause  was  at  issw.  and  noticed  for  trial  at  the 

rf^yng  iiig    dis- 
charge, onder  Albany  Circuit,  the  third, day  of  Octobtr,  1821  ;  when  a 

^^  "^^^!  ^^Hcta  and  cognovit  were  given  bj  the  defendant,  who,  on 
lien  eofUinu'  the  8/A  of  the  same  month,  obtained  his  discharge,  under 
beVelieyedon  ^®  '  ®^*  '^  abolish  imprisonment  for  debt,  in  certain  cases  J* 
motion.   The  Judgment  was  entered  as  of  October  term  ihereafier^  pur- 

last    oontinu-  •      i     •       •      ■  i* 

anoe  is  the  last  8uant  to  a  stipulation  in  the  reUcta. 

day  of  the  re- 
turn  of  the      gr  jif^f^j.  contra.     The  defendant  should  have  pleaded 

ventre  faeuu.  ,    .    ,     ,  .  i         •        i_       »  • 

And  a    plea  fais  discfaai^e /^uif  darrein  continwince  ;  otherwise  the  ptam- 

no^be^ inter-  ^^  ****  °^  opportunity  of  Contesting  its  validity.     (CcAte  v. 

posed  after  a  Cooper,  15  John.  R.  1§2.      Merchant's  Bank  v.  Moore,  2 

relietau^cag*  ^ohn.  Rep.  294.     Post  V.  Riley,  18  John.  54.)  By  sustain* 

'>*''^*  ing  this  application,  the  Court  give  the  defendant  the  full 

benefit  of  his  discharge,  without  the  possibility  of  the  plain- 

tifPs  contesting  it ;  for  it  cannot  be  questioned  oh  affidavit. 

(Cole  Y.  Stafford,  1  Caines,  249.     Moble  v.  Johnson^  9  John. 

Rep.  259.)  •  Suppose  an  action  upon  this  judgment ;  could 

the  defendant  plead  his  dischai^ge  ?      He  does  not  ask  for 

ttiis  ;  and  it  is  now  too  late  to  do  it  of  course.    {Jackson  ▼• 

Richf  7  John.  Rep.  IQi.      Desobry  y.  Morange,  18  John. 
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3S6.)     No  excofie  is  shown  for  not  pleading  it  earlier,  as  NSw-ToaK, 

was  done  in   the    MechanickU  Bank  v.  Hazard,  (9  John*  ^'ll^^Ji^ 
Rtp.  392«}  Palxm 


SUiman^  admitted,  that  where  the  defendant  has  the  ep^ 
fortunUjf  of  pleading  his  dischaiige,  but  omits  to  do  it  in  sea* 
fon^he  is  precluded  the  benefit  of  it,  unless  he  is  afterwards 
iel  tR,  cm  tenns^  upon  excusing  the  delay.    This  is  the  prin- 
ciple of  the  caocg  cited  against  the  application,  from  the  15th, 
^ttnd  IBih  of'  John$mf9  Reports  ;  and  so  in  the  cases  of 
Van  Valktnburghif.Dtderick,  (1  John.  Cat.  133,)  Cross 
V.  Hobson^  (2  Caines,  102,)  and  Shawr.  WUmtrien^  {id.  380.) 
Bat  diis  is  clearly  otherwise  where  the  defendant  has  not 
had  the  chance  at  pleading  his  dischaige.  In  Billings  y.  Skuitj 
(1  Jokn.  Cos.  105,)  a  judgment  on  bond  and  warrant  of  at- 
torney was  Bet   aside,  because  the  defendant  had  obtained 
his  discharge  iniermedmte  Ihe  ezecutioB  of  the  bond  and  war- 
rant, and  the  entry  of  the  judgment*    And  in  Baker  r.  The 
Judges  of  Ulster  County,  (4  John.  Rep.  191,)  the  defendant 
bad  been  discharged  the  same  day  that  judgment  was  enter* 
ed,  and  the  Court  relieved  him  from  the  w.  sa.  on  motion, 
upon  the  ground  which  we  take-in  this  cause.     It  was  too 
late  to  plead  puis  darrein  continuance,  after  the  reKcta  and 
pognoTtt  ^ven« 

Cmtu  -The  rale  is,  that  where  the  defendant  has  an  op* 
portuoi^  of  pleading  his  dischaige,  he  cannot  be  relieved 
on  motion.  The  last  continuance  is  the  last  day  of  the  re* 
turn  of  the  ventre  facias,  which,  in  this  case,  was  the  let  day 
of  Atgusi  term,  1831.  (Br.  Continuance,  67.  Bull.  J€. 
P.  310.)(a)  The  discharge  being  obtained  after  that  day,  and* 
before  the  next  continuance,  the  defendant  might  ha,ve  plea- 
ded it,  unless  prevented  by  the  relictd  and  cognovit.    A  plea 

60  CmUvmtmett  in  the  oomaiOD  law,  it  of  th«  mnfi  lignificatiQA  with 
fnn^atio  ia  the  eivil ;  as  contmaance  tiU  the  next  aasice.  (Terms  de  la 
LqfjAvLed.  p.tU.)  The  oontinuanoe day ig the et«|jsi day ; (Z^, 961* 
fL  10,)  that  la,  the  lint  day  of  turn  ;  (1  SeHPuA,  WaUerr.  BmiU^ 
IS^ktr.  ^perHemmmg.C.J.ymd  \hk  u  the  prepar  return  day  of  the 
wiit;  {Pm'.  miHamt^  /.  in  Walter  r.JBmM,  I  BulHr.  35 :)  and  the  ap- 
Fttnace  of  the  jury.andthe  takhi|^  of  the  inqaert  shall  relate  to  this  day. 
(^J»r,361.    Amm  t.  Brocme,  BL  Rep.  497»  WaXkery  or^iiemfo.) 


HlTTCHlV/h 
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V. 

Hvfmfniv*- 


isEW'foiiKy  puis  Atrreifucontinuance  casoot- be  pleaded  after  the  jury 
*!502?'  have  given  their  verdict.  (Pearson  y.  Parkins,  Hill.  3  Geo. 
1.  Bidl.  K.  P.  310.)  We  consider  the  r dicta  and  cognovit 
given  bj  the  defendant,  equivalent  to  a  verdict,  for  the  pur- 
poses of  the  present  question.  The  defendant,  therefore,  had 
no  opportunity  of  pleading  his  dischaige.  It  is  not  preten- 
ded hut^  that  the  discharge  is  regular,  i 

And -the  motion  most' be  graiited«(&) 


(6)  Inthu  oaM tlto^regtikrlty  of  tKediaehai^  not  bein^  qwtM<med^  it> 
Wai  uttneoesBurfor  U»  Court  to  aay  "wbM  ahoulct  bt  done,  wli«re  the  phin* 
tiff  asks  the  opporttmlty  of  trying  its  validity  on  the  record.  It  apg^eart 
from  a  case  lately  reported  byjtfr.  WhuUr^  in  theJV.  Y.  Criminal  iie- 
eorder^  that  a  similar  question  arose  in  the  Mayors  Court  of  the  City  of 
Iftw-York^  in  March,  1816  ;  the  present  able  and  leanied -Recorder  being 
then  on  the-Benob,  and  takinga  pritcipal  part  in  tUe  decidon.  The  fd&iw- 
ingis  the  report  of  that  caaa  :-* 

^'Samitsl  Mabbott  against  Nicholas  Van  Bkvrsit. 

InthiB  ca9»  an  important  (ftttttion  aresor  upon  a  dischar^  under  tbe  in* 
solvent  act.  The  defendants  default -wafl  entered  for  not  pleading  on  the 
lOi^  of  October  last.  On  the  ZUt  of  October  the  defendant  was  disohar|;ed 
tinder  the  act.  On  the  iAih  of  Ottober  execution  was  issued  againtt  him. 
Hie^efendant  being;  taken  on  the  execotionf  the  question  wus,  Has  he  aoy^ 
relief  ? 

RiKER,  Recorder, — The  general  rule  is  this  :  If  the  dischargee  be  on  the 
same  day, or  subsequeiit  to  the  judgtnentythe  Court  will  relieve  on  no* 
tton,  because  the  defendant  had  no  opportunity  to  plead  his  dischargee  pui* 
darrein  continuance.  The  Court  will  not  drive  the  insolvent  to  his  audita 
querela,    (Baker  v.  Judget  of  Ulster^  4'  John.  Hep  19i:) 

ff'theiifseltrait'OBilttOplettdhli  dlsohafge,  the  Court  ii4niMPt  relieve 
bim,  after  he  is  t&lOen-ui  exeeatien,  {Cr(M  v.  H^bion^  %  Cainitei  lOSl)  It 
if-  truer  andnaolvent,  after  a  continuance  has  passed,  has,  on  payment  4>fcostB( 
been  allowed  to  plead  his  discharge  nu?ie  pro  tune.  (Morgan  8c  Smtlkr. 
Dyer,  9  John.  Rep.  255, 256.  1  ChUty^  63.)  This  was  before  exeeutioil. 
But  what  is  th&  law  where  the  ioeolveirt  obtaiaa  fais-discharge  »  fbw>  datya 
before  the  jud^ent,  and  too  short  a  time  to  g^ive  him  an  opportunity  to 
plead  it.  and  is  taken  in  executlotr  ?  Reteon  and  equity  unitd  in  this,  that 
there  should'  be  relief  afforded  some  way  or  otfater.  Hbw  shall  it  be 
done  ?  Mf  opinion  has  fleeii  tliat  the  defendant  ought  to  be  reliered  from  the 
tteeution :  that  the*  Jud^etit  shboldbe  set  tMk  upon  payment  of  costs, 
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VamAimtoM 

Y. 
B&OWXR. 

Van  Alstine  against  Broweb* 

The  plaintiff  was  ruled  to  assign  errors.  Pending  this  Merita  need 
rule,  bis  attorney  Jikd  an  assignment  of  errors,  and  gave  a  ^^  obtain  re^ 
copy  thereof  to  Mr,  Chambtrliru  who  undertook  to  serve  it  '*®f  against  a 

.  .  regular      de- 

OD  the  defendant's  attorney  ;  but  forgot  to  do  this,  until,  the  fault,  acciden- 
rule  to  assign  errors  having  expired,  the  plaintifPs  default  J^^foriot  at^ 
was  entered,  and  a  rule  for  judgment  of  nonpros  was  taken  ligiuDgerron. 
against  him. 

Dodge,  on  these  facts,  moved  to  set  aside  the  default  and 
all  subsequent  proceedings,  upon  payment  of  costs ;  which 
1  opposed,  upon  the  ground,  that  the  defendant  being  regu- 
lar, merits,  or  some  legal  ground  for  prosecuting  the  writ  of 
error,  ought  to  appear  by  afSdavitj  or  otherwise  ;  But, 

Wood  WORTH  J.«  observed,  that  the  rule  requiriligmerit»ta 
be  &hown,  in  order  to  relieve  the  party  against  a  default,  had 
Rerer,  within  his  recollection,  been  extended  to  this  case. 

Motioii  granted* 

aad(iiiiUledefeiid«iitBUghtbeleti»  to  plead  fab  disofaarge.  To  thiB-pIea 
tliapiauitiC  Biiglit  reply  frauA,  and  thoa  put  in  issiw  tbe  legality  of  the 
dischaige.  This  will  be  doing  jostibe  tobotbtha  plaintiff  and  defendant. 
The  judgment  might  perhaps  be  allowed  to  stand  as  a  secucity  for  the  fir 
Bsl  result 

fai  UuB  case  the  following  order  is  msde- :  let  the  defendant  bediscluaged 
fnmimpnsQameDt  under  the  eo.  ra.  upoa  filing.gpod  speoial  bailj  Let  the 
jw%Bait  and  default  be  Mt  aside,  and  the  deiendant  plead  his  discharge  as  . 
flf  the  term  next  alter  such  discharge.  The  plaintiff  to  have  leave  to  tra- 
▼crse  6r  plead  to  the  said  discharge,  and  the  defendant  to  pay  all  the  costs 
wUch  Ivive  acenied  from  the  time  he  so  obtained  the  dischaige. 

PhvniXf  for  Defendant 
f^o^^^ttsorih^  for  Flaifttiff.*' 
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May,  1823. 


Bank  of  Orakob  County  against  Wakehan. 


Bajtk  of 
Orangk  Co. 

Waksman. 


The  Sheriir  6akl£y,  moved  to  enter  satisfaction  upon  the  record  ia 
^VeTto  dfa!  *»  <^3iu8e.  In  Jl%  fcrm,  1819,  the  plaintiff  obtained  a 
charge  an  ex-  judgment  for  $5^6,99,  upon  which  a  Ji.  fa.  was  issued  and 
hf  retttmins  delivered  to  ft  Deputy  Sheriff  ib  June  following,  who  recei^ 
it      satiafied,  y^^  rfj^Q  thereon  in  cash.     In  Mvember,  1822,  he  took  the  ^ 

unless  he  pro-  *^ 

ceed  and  exe-  dcfoodant^s  negotiable  promissory  note  for  the  balance,  gave 
course  oT  law*  ^^  *  receipt  in  full  of  the  ji./a.  and  returned  the  execution 
Hia  taidnig:  satisjied*  The  note  was  transferred  to  the  sureties  of  the 
ant'i  n^o^a-  Deputy,  as  a  security  against  tiieir  responsibility  for  monies 
bie  note,  re-  ^hich  he  had  converted  to  his  own  use.  The  defendant  sup- 
payment  in  posing  it  to  be  a  satisfaction,  gave  a  new  negotiable  note  ta 
full,  and  re-  ^^^  of  the  sureties,  as  a  substitute  for  the  first,  and  which 

tunung^      tlie  '  ' 

exeoution  sat-  was  received  in  full  satisfaction  therefor.  The  Deputy,  ac- 
^SeratT^as^^a  t^^  without  authority  from  the  plaintiff  or  his  attorney  ;  and 
legal  discharge  they  never  had  received  any  part  of  the  monies  due  upoa 

of  the  execu-   .,      -    -  .  * 

lion,  eventho'  tHe^./a. 
the  defendant 

ri^h^ottTJ  OaUetf,  said,  the  Sheriff  had  a  right  to  receive  any  thing 
third  person,  in  satisftctioii,  the  departing  with  which  irould  operKte  tm 
^en  transfer^  ^^^  injury  of  the  defendant.  Suppose  he  had  received  ftanA 
red.  mis :  these  are  but  promisory  notes,  and  no  one  will  pretend 

that  they  could  not  be  received,-  in  satisfaction.  The  mere 
levying  upon  property  by  the  Sheriff  is  a  discharge.  Here^ 
he  has  received  a  negotiable  promisory  note,  which  has  pro- 
bably passed  into  the  hands  of  a  bona  fide  holder.  The 
question  of  loss  is  one  between  the  Sheriff  and  the  plaintiff, 
equally,  as  if  the  former  had  received  the  money,  and  c6n- 
verted  it  to  his  own  use. 

7.  0^  Hoffman^  jun.  contra,  said  that  giving  a  promissory 
note  is  not  payment  of  a  debt ;  but  if  it  were  otherwise,  he  in- 
sisted that  the  Deputy  having  acted  without  any  legal  or  ac- 
hio/ authority,  the  plaintiff  was  not  bound  by  this  proceedingi 
audit  could  not,  for  that  reason,  operate  as  satisfaction. — ^And 
of  this  opinion  was  the  Court ^  and  they  refused  the  motto»i( 
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placing  tlieir  opinion  expressly  upon  the  ground  that  the  re-  HBW-Tomc, 
ceipt  of  the  note  in  paymentj  and  the  discharge  and  return  of     ^^^iji^ 
the  ezecutioD,  by  the  Deputy,  satufitd^  were  not  in  the  re-       Bvbb 
gular  and  leg^  course  of  his  official  duty* 


Malbvk* 


Motion  denied,  (a) 

(a)  This  decision  accords  wiUi  th«  prinoipU  of  the  previous  ones  in  thii 
Coort,  thongfa  none  of  them^  I  beliere,  present  this  fnem  ease  of  a  return 
sftbeeseeatioaMfj^lbcl.    In  CWaiwe  v.  1WU«  (»  ,M«.  2tt3)  tbs  Coroner 
{^?fi  afeoaipt  m  f nSi  of  the  co.  m.  engaging  to  pay  the  plaintiff,  in  eonsider- 
alioa  pf  a  debt  doe  from  the  Conner  to  the  defendant.  The  plaintiff  sued  out 
sa  aUaa  ca.  m.  and  collected  the  money ;  and  this  was  holden  well ;  where- 
as, had  Uie  Coroner  received  the  money,  ft  was  agreed  that  this  would  hare 
been  a  sadsiheUoo.  (Vid.  Crt,  EliM.f0^tM.    1  £«lto.588.    CVe..£Ka. 
237«)  And  wbete  the  efioer  talKs  seenrity  (or  the  debt  in  the  rtgalar  oourye 
of  the  ezecntum  this  will  be  a  satbfaction.     {Ifo^t  t.  Hudiont  12  John, 
207.)  As  if  he  levy  ander  a  JLfa.  and  take  a  receipt  of  the  goods  as  secu- 
rity for  the  debt ;  and  this  though  the  property  seized  be  msufficient,  pro* 
Tided  the  aeeority  thereupon  taken  tie  for  the  wltole  debt.  (Urid.)    AnA 
the  siaij^e  ad  of  kwyiag  »pea  goods  sufficient  to  sat^fy  a.^  /a.  wiUdis* 
chHge  the  defeodantt  who  may  plead  snch  loQfin  bar  to  an  action  of  debt 
en  the  judgment.  {Id.)  and  vid.  Chrk  v.  Witherty  (2Ld.  Raymond,  1072.  6 
Mod,  2901)  and  L^dd  v.  Bluntf  (4  Mats,  Rep.  403.)  Also,  d  John.  Rep.  99.  So 
if  the  Sheriff  himself  pay  the  money.  (Aeed  v.  Pruyn  k  Stoats^  7  John.  4S^. 
Skoman  v.  Boyei^  15  John.  443.)  And  althoug:h,  as  between  the  Sheriff  and 
fhepbiatifi^  the  former  wonid  doubtless  be  eHnppedhy  his  return,    (9  /«/kn. 
«8.2t4./2asfm.  ICn.  <4f<Mi2flft,>  yet  the prinmpal ease 4c<adi»>  that  tlia 
fUiatiff  isBoL 


BuDD  against  MALBURff. 

SuDAM ,  moved  to  change  the  venue,  Aft^  the  cause  was  "v^here  af* 
noticed  for  trial,  the  defendant  obtained  an  order  to  stay  pro-  ter  a  cause  is 
GeedingB  with  a  view  to  this  motion.  The  motion  being  re-  ^u  the  def^nl 

Jll«^  j^  dant     obtains 

"  ^  an    order    to 

*    stay  proceed- 

IL  B.  Davis,  asbed  for  the  costs  of  preparing  for  trial,  ings  with  a 
Hid  of  reaiatti^  this  application.  S  changrthe 

venttA,  and  the 
■otion  is  refused,  he  must  pay  the  costs  of  preparing  for  trial,  up  to  the  time  of  the 
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NEW-roRK,  The  Court  directed  a  rale,  that  the  defeadaat  pay  the 

^^i:^^'  CMteof'tkepIaiTiiiff; ia'4)tepainligfer.tnal, up  tothe  time  of 

Clark  tbe  ofiler  ^.iiajrrimiMciiiiigB,  but  refused  to  aUew  the  costs 

- ,    ^1  of  resiflting. 

LAwn«ireE.  »                                        j^^^j^  accordingly.(a> 


(a)  So  that  the  rule  laid  down  in  JVorlhy  v.  Gilberty  (4  John.  Rep.  402.) 
that  on  a  motion  to  change  the  venue,  no  cost  will  be  allowed  on  either  side, 
does  not  extend  to  the  costs  of  preparing  for  trial,  but  merely  to  the  costs 
of  the  motion.  MfaiBk  I  have  heacd  it  nried- so- before  in  this  Cotirt. 
The  deci3lon8  on  changing  the  vowe  both-u  England  and  this  stated  are  Ve- 
ry  conveniently  and  fully  collected  and  a^rranged  in  1  'Drmlap^t  PracHet. 
407  to  414.  - 


/ 


Whether 
the  excuse  for 
the  party's  not 
making  an  af- 
fidavit to  ob- 
tain a  eertixh 
rati  must  he 
thown  to  the 
commissioner 
whoallaws  it, 
or  may  be 
shown  lor  the 
first  time  a- 
gainst  an  ap- 
plication to  set 
aside  the  writ? 

^iitre. 

To  warrant 
an  application 
to  set  aside  a 
virrit  for  irreg- 
ularity, it 
ghould  appear 
to  be  return- 
ed. 


Clark  agvmsf  Lawrence. 
# 

'(!•  T.  l^fRKLAND,  for  the  tlefendant,  moved  to  quash  a 

certiorari^  to  Justice's 'Court,  because  it  was  founded  on  the 

affidavit  of  the  atlomeji^  and  not  of  tbe^ party  in  the  Court 
below. 

.Lf^hi  contra,  read  an  affidavit  showing  that  the  party 
<wa8  a'Widow,  aaddid  not  eeodQct  die  suit  in  person,  but  left 
it  to  the  attorney  who  made  the  affidavit.  This  last  affidavit 
was  made,  to  oppose  the  present  motion,  more  than  ihirttf 
days  after  judgment  in  the  Court  below.  He  referred  to 
Dickson  v.  Seelt/e,  (6  John*  Rep.  327,)  as  decisive,  to  show 
that  the  affidavit  containing  the  excuse,  for  not  having  the 
affidavit  of  the  party ^  may  be  made  after  tlie  thirty  days. 

^ivklandy  said,  in  that  Case  the  affidavit  was  laid  beibre 
the  Commissioner^  who  allowed  the  writ.  This  is  necessary, 
as  the  proo^ding  should  be  regular  in  the  first  instance. 

The  Court,  however,  inclined  to  consider  it  sufficient,  if 
the  excuse  appeared  in  answer  to  the  motion  for  setting 
aside  the  writ ;  that  it  was. in  the  nature  of  a  cross  applica- 
tion to  amend  ;  and  they  were  about  to  overrule  Kirkland^s^ 
motion,  on  payment  of  costs  by  the  plaintiff^  when, 
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Lgnchj  objected  that  it  did  oot  appear^  from  the  defeil-  rEW-roRK, 
dajttt'8  affidavits,  that  the  certiorari  was  returned  ;  and  the      ,^JX^-^^ 
Cowij  being  of  opinion  that  this  was  necessary,  in  order  to     m'Leav 
irurant  the  application,  refused  the  motion,  with  costs  to  be    f^^^^^^^j^ 
paid  by  the  defendant. 

Motion  refused.(a) 

(a)Inl'crrolV.He2e,(3fFiUr.  58,)  itwmasaidby  Yaies,J.  and  ng^eod  to 
hf  the  Ccmrt,  that  ^  yoa  cannot  take  any  advanta^  of  the  irregularity  of 
proces,  without  having;  it  returned,  and  before  the  Court.**  The  same  point 
aroae  in  Walker  v.  Hawkey^  (5  Taunt.  853,)  upon  which  Copley  i  BetU 
Beijts.  were  at  issue,  but  it  does  not  appear  to  hare  been  necessarily  involved 
in  the  deeisiea  of  the  cause ;  and  it  is  difficult,  if  not  impossible,  from  thjd 
AortBote  of  the  Courtis  opinion,  to  say  how  they  t^onaidered  it. 


^  McLean  against  f^oawABD. 

Application,  on  behalf  of  the  defendant,  for  a  re-taxalion  ^^^^  ^^^ 
•f  costs.  They  were  noticed  for  taxation  and  taxed,  Jult/  '»!»«  of  tw^ 
901&,  1 82^.  The  notice,  with  a  copy  of  the  bill  of  costs,  was  ^hicb  th» 
Benred  on  the  agent  of  the  defendant's  attorney,  but  did  not  ^^^  ^  "^^^^ 
tome  to  the  hands  of  the  attorn^  in  season  for  him  to  op-  for  a  retaxa- 
posfij  owii^  to  the  distance  of  his  residence.  Judgment  was  t^^court  witl 
ngaei  at  the  last  August  term.  not  interfere. 

°  tho'  there  Vir 

Curia.     Octobet  and  January  terms,  having  both  elapsed,  items    in  th& 
at  either  of  which,  for  aught  that  appeared,  the  defendant  ^^^• 
night  have  made  this  motion,  we  refuse  to  interfere,  alt 
though  there  appears  to  be  some  exceptionable  items  in 
the  bill. 

Motion  refa8ed.(a) 

W  Vid.  MorriM  et  al.  T.  MuUftt  tt  aU  (I  John.  Ch.  Ca».  44.  5.  P.) 
Vol.  I.  r 
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iMay,  1823. 

Reed 

V. 

Wallock.  Reed  against  Gordon  &  Wallock. 

The  vaiidi-  P.  A.  Jay,  moved  to  discharge  the  defendants  on  com- 
charge  ^'nnder  ^^^^  ^^^^*  Thcy  were  hoth  discharged,  under  the  "  act  for 
the  two  thirds  ffivinsr  relief  in  cases  of  insolvency  y'^^  (Sess*  36,  c.  98,  \  R.  L. 

Of/, cannot  be  ^^  /  ,  ,     ,  Jr  .       ,      *t  ff     ^ 

questioned  9n  460,)  on  the  25th  January^  1819,  by  the  Hon.  H.  Garrison^ 
to  ^^dilch  ^  °**  ^^^^  Judge  of  Putnam  County ;  and  they  were  now  arrested 
the  defendant  and  held  to  bail  on  a  capias  ad,  resp*  for  a  debt  which  was  due 
bail  €iUier"on  before  the  assignment.  The  aflidavits  to  oppose  the  mo- 
the  g:round  of  tion  went  to  establish  fraud  in  obtaining  the  discharges,  in 

fraud  or  irresr-  ^.  x  -i  •  •  ^     t_ 

ularity.  secretmg  property  and  m  procuring  persons  to  become  peti- 

tioning creditors,  to  whom  nothing  was  due,  or  for  larger 
sums  than  were  due  to  them  ;  and  went  also  to  show  that 
the  defendants  were  neither  inhabitants  of,  nor  imprisoned 
in  Putnam  County,  when  they  applied  to  be  discharged  ; 
but  that,  with  a  view  to  give  the  First  Judge  of  that  County 
jurisdiction^  they  had  colluded  with  a  friendly  creditor  there, 
who  caused  their  appearance,  merely,  to  be  indorsed  upon  a 
capias  ad.  resp.  and  that  the  defendants  had  availed  them- 
selves of  this  as  an  imprisonment  Ihere^  within  the  act.  The 
validity  of  the  discharge,  on  these  questions  of  fi-aud,  bad 
been  tried  in  the  City  Sessions,  on  the  traverse  of  an  indict- 
ment for  a  ilbeJ,  found  against  Messrs.  Simons  Si  Wheaion^  on 
the   complaint  of  Gordon^  one  of  the  defendants*      That 
the  cause  was  put  to  the  Court  and  Jur}*^,  distinctly  upon  the 
question  of  the  fraud,  which  was  proved  by  a  great  number 
of  witnesses,  and  the  defendants  were   acquitted.      The 
plaintiff  swore  that  he  apprehended  the  loss  of  his  debt,  un- 
less the  defendants  should  be  holden  to  bail. 

The  questions  now  moved,  were  first  heard  during  this 
term,  before  the  Hon.  J.  T.  Irving^  Fii-st  Judge  of  the  city 
and  county  of  J^fcw-  York^  who  declined  deciding  them,  and 
advised  the  counsel  concerned,  as  the  Supreme  Court  were 
then  in  session  in  the  city,  and  as  he  considered  the  points 
raised  to  be  diilicult  and  important,  to  submit  them  directly 
to  this  Court. 
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Ja^j  said  that  this  application  involved  a  mere  question  of  new-vork, 
hw.     The  practice  in  the  English  Courts,  is  uniformly  to    ^J^J^^j^^' 
order  common  bail^  where  the  defendant  has  obtained  his       Reed 
ctrtificatt  under  the  bankrupt  law,(a)  or  his  discharge  under  p      ^'     t, 
the  insolvent  act.(6)     The  validity  of  these  discharges  can-    Wallock. 
not  be  gone  into,  upon  ex  parte  affidavits.  They  were  grant- 
ed under  the  two  thirds  act,  the  8th  section  of  which  (1  /?. 
L.  464,)  provides,  that  they  shall  he  conclusive  evidence  of 
the  facts  which  they  contain. 

The  13th  section,  {\  R*  L.  466,)  provides  for  the  spccifick 
cases  in  which  the  discharge  may  be  avoided  ;  and,  in  Lester 
v.  Thompson^  White,  (1  John.  Rep.  300,)  the  Court  con- 
sidered this  express  provision  as  excluding  any  other  ground 
of  attack.  Collusive  imprisonment  is  not  enumerated 
among  the  causes  of  avoidance.  •  This  objection  should 
bave  been  made  before  the  Judge,  who,  we  are  to  presume, 
did  bis  duty  ;  and  that  full  notice  was  given.  The  affidavits  to 
shew  theolher  frauds  are  too  general  and  uncertain  to  be  con- 
sidered as  proof.  The  evidence  of  fraud,  as  given  at  the  Ses- 
sions, on  the  trial  of  the  libel  suit,  is  not  set  forth  ;  and  the 
verdict  in  that  cause,  would  not  be  evidence  in  the  regular 
trial  of  the  discharge.  Besides,  this  mode  of  examining  the 
question  upon  affidavits  is  most  objectionable ;  for  the  party 
is  precluded  from  his  right  of  cross  examination. 

JR.  Bogardus  and  S.  B.  Romaine,  contra,  admitted  the  gen- 
eral rule,  that  a  party  cannot  be  held  to  bail  for  a  debt  which 
accrued  before  the  dischai^e.     But  the  Court  have  never 

(«)  The  position  of  the  learned  counsel  is  correct  as  a  general  rule.  And 
thifi  will  be  done  even  where  the  bankrupt  has  made  a  subsequent  promise 
to  pay.  {Baify  v.  Di/lony  2  Burr,  7-36.  Turner  v.  Sehomberg,  2  Str.  1233.) 
But  the  Eogluh  Courts  do  not  discharge  on  common  bail,  where  it  appears 
from  the  affidavits  that  the  oertiiicate  was  obtained  by  fraud.  {Vincent  v. 
Bradf^2  H,  Bl,  1.)  And  so  where  the  opposing  affidavit  states  that  the 
viUdity  of  the  certificate  was  intended  to  be  questioned  on  the  trial.  (Siaeci/ 
V.  Fndericiy  2  B.  &  P.  390.)  The  difference,  between  the  practice  of  the 
£z(g;ti9h  Courts,  and  our  own,  arises  from  the  eoneluticeneMs  of  our  dischar- 
gw  ■»  cfVideiioe,  (vkL  I  R.  L,  464>)  which  the  English  Legislature  have 
oat  axtended  to  their  insolvent  laws. 

(6)  Vid.  LuU  v.  Jenim,  Bamei,  81.  Ford  v.  Chilton,  2  Bl.  Rcp,'!9S. 
H'tlson  et  at,  v.  Kemp,  3  M,  k  S.  595. 
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KEW  roRK,  gone  so  far  as  to  deny  iheir  power  to  hold  to  bail,  wheve  the 
,^^!^^^^  circumstances  of  the  case  may  require  it.  The  questioi^,  as 
Reei>  to  the  residence^f  the  insolvent,  has  never  been  decided  by 
CoRDoir  &  *^^^  Court.  By  the  old  inslovent  law,  the  insolvent's  place 
Wallock.  of  residence  made  no  diflference.  But,  to  avoid  the  multi- 
tude o[  frauds  which  grew  out  of  this  omission,  an  amend- 
ment ivas  introduced,  and  now  forms  a  part  of  the  act, 
(Sec.  6,  1  /?.  L.  463,)  by  which  the  insolvent  is  required  to 
apply  in  the  County  of  which  he  is  an  inhabitant,  or  within 
which  he  may  be  imprisoned.  VI4tbaut  one  of  ihes^/^re- 
requisites,  there  is  a  want  of  jurisdiction,  and  the  dischai^e 
is  a  mere  nvllity.  Suppose  a  discharge,  regular  in  point  of 
form,  of  one  who  never  was  before  the  Judge ;  suppose 
the  debtor  to  have  been  personated,  throughout ;  would 
this  Court  be  without  the  power  to  interfere,  on  motion  f 
The  dischai^e  is  merely  a  certificate  of  what  appears  to  the 
Judge.  And  this  Court  may,  certainly,  inquire,  for  the  pur- 
poses of  bail,  into  the  validity  of  the  discharge,  upon  any 
ground.  This  is  not  trying  and  passing  judgment  for  or  a- 
gainst  the  discharge?,  bat  deciding  whether  the  insolvent  shall 
be  holden  to  a  trial. 

The  imprisonment  in  Putnam  Coqnty  was  collusive,  and 
the  discharge  is,  therefore,  void.       It  is  as  no  discharge. 
And  in  this  view,  whether  this  is  one  of  the  particular  cau- 
ses of  avoidance  enumerated  in  the  act  or  not,  can  make  no 
difference.      If,  a»  was  decided  in  Lester,  v.  Thompson  ^ 
White,  the  want  of  jurisdiction  cannot,  for  that  reason,  be 
inquired  into  upon  the  trial ;  for  that  very  reason  it  ought  to 
be  examined  here.      Otherwise,  a  want  of  jurisdiction  nev- 
er can  be  8hown.(c)       This  case  is  farther  distinguishable 
from  the  authorities  which  forbid  an  inquiry  of  this  kind^  on 
affidavits.     It  has  been  solemnly  decided  in  the  libel  suit, 
where  it  was  as  directly  in  question  as  if  pleaded  in  answer 
to  this  action.     The  question  there  did  not  arise  collaterally, 
but  was  made  the  turning  point  in  the  cause. 

The  plaintiff  swears  to  his  apprehensiqn  that  the  debt  is 
lost,  if  this  application  prevails. '  And  our  affidavits,  though 
Tserved  on  the  opposite  party,  are  not  controverted  in  a  siji- 
i;1c  particular. 

(r)  But,  vid.  Muszy  v.  Whitney,  tt  at,  IQ  Mm,  Rep,  2^. 
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G.  Griffin^  ia  reply.     The  statute  makes  the  discharge  of  kew-torx, 
these  defendants,  conclusive  evidence  of  the  facts  therein    ^^^'  ^^^ 
eontained.     Suppose  them  in  prison  at  the  period  of  their      hejrd 
discharge,  and  brought  up  on  a  Habeas  Corpus  to  be  libera-  ''• 

ted  ;    must  they  not  have  been  discharged  at  all  events  ?    Waixock- 
We  claim  the  defendants^  dischaige  upon  a  settled  course  of 
adjudication,  from  the  \st  of  Caines  to  the  20th  of  John- 
im.(d)     In  Moble  v.  Johnson,  (9  John.    Rep.  259,)    this 
Court  say,  in  terms,  "  We  will  not  try  the  validity  of  a  dis 
chai^  under  the  insolvent  acts,  by  affidavits.     The  plaintiflf 
must  resort  to  his  action.'^    And  they  say  that  this  had  been 
so  decided  several  times  before. 

f WooDwoRTH,  J.  The  question  there,  respected  the  fraud 
in  obtaining  the  discharge,  not  the  jurisdiction  of  the  Con^- 
missioner.j 

Griffin.  The  dischai^^e  is  as  conclusive  in  language,  in 
relation  to  jurisdiction,  as  it  is  to  fraud  ;  and  the  question 
of  jurisdiction  is  as  much  res  judicata  as  the  question  of 
fraud.  The  officer  had  equal  power  to  adjudicate  on  this 
question,  and  the  creditors  are  equally  liable  to  imposition. 
No  matter  how  strong  the  case  of  fraud,  it  cannot  be  over- 
hauled. And  is  not  the  principle  the  same  in  both  cases  ? 
The  rale  was  adopted  to  prevent  a  war  of  affidavits  before 
the  Court,  and  to  confine  the  question  to  the  Jury,  the  pro- 
per tribunal.  This  is  the  reason  ^vhy  we  have  not  produced 
opposing  affidavits.  A  provision  in  the  "  act  to  abolish  im" 
prisonment  for  debt  in  certain  cases,^^  {Sess.  42,  ch.  101,  s. 
3,)  shews  the  sense  of  the  legislature  upon  this  rule.  They 
provide  ^^  that  notwithstanding  a  dischai^e^'  under  that  act, 
^  the  Court  or  a  Judge  may,  in  cases  of  fraud,  make  an  or- 
der for  holding  to  bail.^'  Their  understanding  must  have 
been  ibat  this  could  not  be  done  short  of  legislative  pror 
vision. 

Curia.     The  objections  ui^ed  against  these  discharges » 
would  doubtless  be  good,  if  addressed  in  a  proper  form,  to 

(d)  Vid,  in  addition  to  the  cases  cited  by  connse!,  C^U  v.  St0ffwd^  1 
C^t^  Rep,  249.    TtofUfr  t.  WiXtUms^  20  John.  21. 
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NEW-TORKj  a  trilnnral  which  could  entertain  them.    But  we  never  can 
^^i-l^'    try  either  their  fraud  or  their  irr^ularitj,  upon  affidavits.. 
Thk  Pmople  ^^  find  this  settled  by  repeated  decisions,  which  were  re« 
j      ''•  ferred  to  upon  the  argument.     The  allegation  of  a  want  of 

OmosuAOA.  jurisdiction,  is  not  distinguishable,  for  the  purposes  of  this 
motion,  from  the  charge  of  fraud.  The  objections  to  an  in« 
quiry  in  this  form  are  the  same  as  to  both  ;  and  both  are 
equally  valid  when  made  in  pleading*  None  of  the  procee- 
dings, before  the  discharge,  can  be  questioned  in  this  sum* 

mary  way. 

Motion  granted,  (c) 

(d)  Vid.  7%e  People  v.  Simons  &  Wheaton^  in  the  Criminal  Recorder  for 
JiEotsraod  Jum^  1823,  by  Mr.  Wheeler^  for  a  report  of  the  libel  suit  men- 
tionad  ia  the  affidairita,  ami  alluded  to  in  the  argument  of  this  cause. 


s 


The  People,  ex.  rel.  Works,  against  The  Judges  or  the 
Court  of  Common  Pleas  of  the  County  of  Onondaga.^ 

If  bail  do  not      C  P.  K  IRELAND,  shewed  cause,  why  a  mandamxts  should 
the  Ume'  al?  i^o^  issue,  requiring  the  Judges,  &c.  of  Onondaga  County  to 
lowed  by  the  order   au  exoneretur  entered  upon  a  bail  piece,  wherein 
Court,     they  iVorks  had  become  special  bail  for  RiLSt^  at  the  suit  of  Froth- 
^^jj^i^^  ingham  ^  Fort^  in  the  Common  Pleas  of  Onondaga^  and  to 
tiff  cannot     set  aside  the  proceedings  in  a  suit  against  the  bail. 
Sff^^'iS^t^      The  bail  piece  was  filed  March  Ut,  182^;  an  exception 
that  he  waives  endorsed  thereon  the  9/A  day  of  the  same  month,  against 
AndthbCourt  ^^^  ^^^^^  ^^"^  notice  thereof  served  the  same  day.    The 
will,  in  such  plaintifis  declared  de  bene  esse^  and  afterwards,  on  being  in- 
the   bail  are  demnified  against  the  insujfliciency  of  Works^  as  bail,  they 
Court^C*      gave  notice  to  Rust'^s  attorney  that  they  waived  the  exception 
mon      Pleas,  and  received  a  plea,  proceeded  to  judgment  and  execution, 

dmnus  *  c^  ^^^  ®"®^  ^^^  ^^'^'  ^'^^  never  justified,  upon  the  re- 
nundin^  the  cognizance :  and  the  Common  Pleas  had,  on  motion,  refused 
to  order  an  to  order  an  exonereiur,  and  to  set  aside  the  proceedings  in 
^onerteur  to  the  suit  against  the  bail. 

be  entered  up-  ^ 

on    the     bail 

piece)  and  to  set  aside  the  proceeding  in  &e  sait'agidnst  the  bafl* 
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Kirkland^  said  that  this  Court  would  not  interfere  with  Kew*TOHK| 
mere  questions  of  practice  in  the  Courts  of  Common  Fleas.    ^^JJli^* 
That  each  of  these  Courts  had  rules  of  practice  peculiar  to  t^s  Psoflx 
themselves,  into  the  propriety  of  which,  the  Supreme  Court    ,      ^* 
would  not  inquire.    He  referred  to  Lee  v.  Oxenden,  {Skinn.  Ohqnda^a. 
290.)  and  Lee^s  case^  {Carih,  169,)  where  the  King's  Bench 
refused  to  interfere,  by  mandamus^  to  restore  a  Proctor  of 
Doctor's  Commons,  who  complained  that  he  had  been  im- 
properly removed  from  practising  there,  by  the  Dean  of  the 
Arches.     This  was  upon  the  ground  of  its  being  a  matter, 
properly,  and  only  cognizable,  in  the  Ecclesiattical  Court. 
{Carth,  170.)      In  BuritLs  v.  M^Carty,  (13  John.  424,)  the 
Supreme  Court  say,  ^  each  Court  has  its  own  rules  of  prac- 
tice as  to  proceedings  against  bail,  and  it  would  be  inconvcn« 
ient  for  this  Court  to  be  inquiring  into  the  rules  of  prac- 
tice of  the  different  Courts  of  Common  Pleas."  According 
to  this  reasoning,  these  rules  of  practice  are  mere  matters  of 
fiiscretion  ;  and  this  case  comes  within  the  doctrine  held  by 
the  Supreme  Court,  in  Htdl  v.  Supervisors  of  Oneida,  (19 
John.  262,)  viz.  that   where  the  inferiour  tribunal  has  a 
discretion,  and  proceeds  to  exercise  it,  this  Court  have  no  ju- 
risdiction to  control  that  discretion  by  mandamus.      In  the 
exercise  of  this  discretion,  the  Onondaga  Common  Pleas  have 
adopted  the  practice  of  the  Court  of  Common  Pleas  in  Eng^ 
land,  instead  of  that  which  prevails  in  this  Court.     The  case 
of  Bramwell  v.  Farmer,  (1  Taunt,  427,)  shows  the  English 
praQtice  in  the  C.  P.  to  be  settled,  that  an  exception,  though 
the  bail  never  justify,  will  not  per  se  warrant  the  Court  in 
ordering  an  exonerctur.    He  also  referred  to  Fvlke  v.  Bourke, 
(1  BU  Rep.  462.)  as  showing  the  same  practice  ;(a)  also  to 
bnp.  C.  P.  193  ;  Tidd,  225,  and  The  King  v.  Tke  Sheriff 
of  Essex,  (5  r.  R.  633.) 

/.  Griffin,  contra,  said  the  case  of  Flack  v.  Eager  et  al. 
{iJohn.  185,)  is  in  poini:.  And  shows  that  an  exception 
against  bail,  who  do  not  justify,  discbai^ges  them.  Healao 
referred  to  the  case  of  Humphry  v.  Leitc,  (4  Burr.  2107,) 

(•)  And  vid.  fVHson  ct  al.  v.  Loforlunc,  Bamts^  104*  Waller  v.  Green 


■^  - 
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NEW-YORK,  which  shows  the  practice  of  the  English  K.  B.  to  be  the 

*^^Jl^J!^     same.      This  Court,  will  not  presume  that  the  Onondaga 

Cooper      Common  Pleas  have  a  rule  of  practice  in  this  particular, 

BtoALow   &  conformable  to  that  of  the  English  Common  Pleas.      Noth- 

Sbarls.      ing  of  this  appears  from  the  affidavits  ;  and  it  would  be  in 

time,  to  decide  whether  they  could  pass  a  rule  of  practice 

difiering  from  the  one  which  prevails  in  this  Court,  when  it 

is  found  that  such  a  rule  is  made.  * 

Kirkland.  In  Flack  v.  Eager^  there  was  no  notice  given 
that  the  exception  was  waived.     Here  it  is  otherwise. 

Curia.  If  special  bail  do  not  justify  within  tlie  time  al- 
lowed  by  the  rule's  of  the  Court,  they  cease  to  be  bail^  The 
plaintiffs  cannot  then  hold  them  by  waiving  the  exception, 
even  where  there  is  no  surprize.  The  Court. below,  there- 
fore, erred  in  refusing  to  order  the  entry  of  an  exonereiur^ 
and  to  set  aside  the  proceedings  against  the  baiL 

Rule  for  mandamusy  ab^l  ute. 


CooP^iC  against  Bigalow  and  Searls. 
BiGALow  against  Cooper  and  Henry. 

Aca.  «a.ez-  Coot*ER  had  judgment  against  Bigalow  J^  Searls^  .for 
satiafoction  of  ^124,68,  whereon  the  defendants  were  in  prison  upon  a  ca» 
the  debt,  ex-  g^^      Bi salow  h^d  a  verdict  for  SIX  cents  as^inst  Cooper^ 

cept  in  certain  •«• 

cases  prorided  Henry ^  foranassault  and  battery,  on  which  the  plaintiff  was 

^^'s?"that**a  ^'^**^'®<*  *^  f""^  ^^^^5  ^^  cdMs^  having  been  brought  here  by 
judgment,  up-  Habeas  Corpus.  Both  causes  were  in  this  Court.  Cooper 
defendant  is  \x\  ^^^^  assigned  one  half  of  his  judgment  to  Henry. 

execution,  will 

not  be  set  off  Wilkes^  moved  lo  set  off  so  much  of  the  judgment  in  the 
er  judgment  in  ^r«<  Cause,  against  the  verdict ^  and  the  costs  to  be  laxed  iu 
hitfavoor.        ^j^^  g^cond,  as  should  extinguish  the  latter  judgment. 

Foote,  granted  the  set  off  to'  be  admissible  within  the  au- 
thority of  Simpson  v.  Hart^  (14  John.  63,)  notwithstanding 
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tkc  parties  ia  the  two  suits  were  diflerent ;  bathe  objected,  new-york, 
that  by  the  arrest  and  imprisonment  of  Bigalow  ^  Searls^       *^'  ^^^' 
on  the  ca.  sa,  who  were  not  yet  discharged,  the  judgment  in 
the  first  suit  was,  in  the  eye  of  the  law,  satisfied* 


Cooper 

V. 

Bigalow. 


Wilkes^  said  that  a  ca.  sa*  was  not  in  itself  a  satisfaction. 
It  is  no  satisfaction  so  as  to  bar  the  plaintiff  from  taking  out 
execution  against  other  persons  liable  to  the  same  debt  or 
damages.  {Tldd^  958.)  So  if  the  defendant  die  in  prison, 
(1  R.  L.  504,  Sess.  36,  cA*  50,  s.  12,)  or  his  body  be  dis- 
charged by  the  insolvent  act.  In  these  cases,  new  execu- 
tions may  issue.  A  ca.  sa*  is  '  merely  a  means  to  coerce 
satisfaction. 

X^ria*    The  bodies  of  the  defendants,  Bigalow  ^  Searls, 
being  in  execution,  this  is,  in  judgment  of  law,  a  satisfaction 
of  the  debt*      We  find  this  principle  perfectly  well  settled, 
so  much  so,  that  a  commission  of  bankruptcy  cannot  issue, 
upon  the  proof  of  a  debt  for  which  the  bankrupt  is  in  exe- 
cution.    {Burnahips  case^  Str»  653.)      It  is  no  answer  to 
say  that  the  plaintifi"  may  hereafter  be  entitled  to  a  new  ex- 
ecution, by  the  death  of  the  defendants.     At  common  law, 
this  could  not  be  done.     {Foster  v.  Jackson,  Ilob.  52.)(a) 
Bat  the  statute  makes  it  an  exception.      And  the  case  men- 
tioned of  a  discharge  under  the  insolvent  act,  is  also  by  stat- 
ute.   We,  therefore,  deny  the  motion. 

Motion  denied. 

(a)  In  tbis  case,  (p.  59,)  the  Court  hold  ^*  that  a  capias  ad  satisfacieyidunk, 
u  agaiasl  the  party,  is  not  only  an  execution,  but  a  full  satisfaction,  by 
force  and  act,  and  judgment  of  law."  In  Horn  v.  Ham^  (^mbl,  79,)  JW. 
Hardwichy  says, "  Where  there  is  an  equitable  demand,  and  the  party  is  ta- 
ken in  esocation  on  a  decree,  this  Court  (C/wzncery)  will  issue  all  its  pro- 
ems against  his  lands  and  effects  ;  and  the  body  bein^  detained  is  not,  io 
this  Court,  a  satisfaction  ;  the  reason  is,  because  he  is  detained  for  the  con- 
tOBpL  But  at  law^  tJie  detaining  the  body  is  a  satis/action^  and  you  cannot 
tflencards  take  the  goods.  And  so  note  the  diflerence  between  common  lawj 
lad  equityj*      * 


Vol.  I. 
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JfEW-YORK, 
May,  1823. 

Bank  OF  Or- 
ange 

V 

Van  Aukin.  Bank  OF  Oraxge  against  Van  Aukix. 

On  removing:      Blunt,  for  the  defendant,  moved  to  set  aside  the  default 

a     cause    ^y  ' 

Hob.  CoTjmsy  and  all  subsequent  proceedings  for  irregularity.  This  cause 
must  declare  ^^^  commenced  in  the  Orange  Common  Pleas,  and  brought 
within  t'\o  here  by  Habeas  Corpus,  returnable  the  first  Monday  of  Au- 
return  of  the  Sf"*^  ^  ^^2  ;  shortly  after  which  the  defendant  put  in  special 

writ.  Butfil-  bail.  On  Wednesday  of  the  second  week  of  January  term, 
ing  a  declara-  '^  "^  .  c?  ' 

tion,  and  a  bo-  thereafter,  {January  1 5th)  a  declaration  was  filed  and  a  rule 
na  j^  at-  ^^  plead  entered,  and  a  copy,  with  notice  of  the  rule,  mailed 
it  as  by  mail-  to  <he  defendant's  attorney,  where  it  arrived  on  the  20/A  of 
Se  *  ^defen-  •^^ww^fry,  (Monday  the  3d  week  of  term  ;)  but  tlie  Court  ad- 
Dent's  attor-  joumed  the  Saturday  preceding.  The  defendant  disregarded 
daring  within  the  plaintiiPs  proceedings,  and  default  was  taken  for  not 
th^d"^*  k*^'^  pleading,  in  .^/?n7  last ;  and  the  question  was,  whether  this 
term  time  for  was  a  declaring  within  two  terms,  according  to  the  rule  in 
exccpMhe^est  Drake  V.  Hunt,  {Col.  Cas.  43,)  so  that  the  defendant  was 
«nd  return  of  bound  to  plead. 

w»Hv         But  * 

whether  >*  be 

80  M  here  the  Blunt,  referred  to  that  case,  and  also  to  Ckeetham  v.  Lewis, 
'  b^fore^'^'ih™  <^  Caines^  Rep.  256  ;)  and  contended  that  the  two  terms  hav- 

time?  ^uerc.  ing  elapsed  on  the  20/A,  when  the  defendant's  attorney  re- 
ceived the  copy  of  the  declaration  and  notice  of  the  rule  to 
plead,  he  was  not  bound  to  answer  it. 

J.  O.  Hoffman,  jun.  contra.  The  term  continues  during 
three  weeks,  for  all  purposes  except  the  test  and  return  of 
process  ;  to  which  the  Court  agreed.  {Sess.  36,  ch.  3,  s.  1, 
lR.L.3l3.){a) 

Blunt,  remarked,  that  this  might  be  the  case,  so  long  as 
the  Court  continued  their  session  in  the  third  week  ;  but 
they,  in  fact,  adjourned  at  the  last  January  term,  on  Satur^ 
day  of  the  second  w  eek. 

(a)  By  the  Judiciary  act  of  1823,  {Sm.  46,  cA.   182,  *.  1,)  the  terms 
•xcept  for  the  purposes  of  test  and  return,  may  be  continued  four  week;. 
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Curia.     Filing  a  declaration  is  a  compliance  with  the  rule,  ^^^"[^^f ' 
especially  where  there  is  a  bona  fide  attempt,  as  in  this  case,      v^-v-w 
to  serve   it.      Here,  then,  was  a  declaring  within  the   two     Schuyler 
terms,  the  declaration  being  filed,  and  a  copy  mailed  to  the      Warvsr. 
defendant's  attorney,  before  the  end  of  the  second  week  in 
term.     The  plaintiff  is  therefore  regular  ;  but  as  the  defen- 
dant swears  to  merits,  we  grant  the  motion,  on  payment 

of  costs. 

Rule  accordingly. 


Schuyler  against  Warner. 

Ov  certiorari  to  a  Justice's  Court.  It  was  moved  that  ^  justice 
the  Justice  amend  his  return,  and  answer  whether  J5.  f^r  W.  must  return  to 
or  either  of  them,  did  or  did  not,  on  the  trial  of  the  cause  in  toaU  the  facta 
the  Court  below,  before  him,  testify  that  one  Vttder,  on  be-  "^^^^^^^ 
ii^  asked  what  the  horse,  in  question  there,  was  worth,  repli-  which  it  U 
ed,  •*  he  had  nothing  to  do  with  it,  it  was  the  business  of  ^^  ^^^  ^^ue 
FT,"  or  iu  wofds  to  that  eflfect ;  and  whether,  at  tlie  time  he  ^"^  untrue,  ac- 

,  cordin«|^  to  the 

rendered  jadgment  m  said  cause,  he  did,  or  did  not,  include  best  of  his  rec- 
any  of  tbe  defendaot's^osts,  in  the  judgment  so  rendered.  '^!^^^  ^nd 
This  application  was  opposed  upon  the  Justice^ s  affidavit,  he  win  not  be 
which  went  to  show,  that  there  was  nothing  in  bis  minutes^  affidavit,  that 
iK>r  had  he  any  recollection  or  belief,  as  to  the  particulars  hehaanomln- 

,  .  ^  utea.    and  r^ 

stated  in  the  plain tiiPs  affidavit,  in  which  he  was  called  upon  members 
to  amend  his  return  of  the  testimony  given  by  those  witness-  ^hich^\e  can 
es  ;  so  that  he  could  not  amend  his  return  as  required  in  this  «>  return, 
respect ;  and  that,  in  relation  to  the  costs,  the  plaintiff  had 
irrveigUd  him  into  a  statement,  that  some  of  the  defendant's 
coats  were  included  in  the  judgment. 

Curia*  The  statute,  (Sess.  36,  clu  53,  s»  20,  I  R.  L. 
397,)  requires  the  Justice  to  make  a  special  return,  as  to  all 
the  fiicts  stated  in  the  affidavit,  on  which  the  certiorari  was 
procured  ;  and  he  ought,  at  least,  to  return,  that  the  evi- 
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NEW-YORK,  dence  stated  in  this  affidavit,  was  or  was  not  given,  accor- 

s^^L,^^.^^^  '    ding  to  the  best  of  his  recollection  and  belief.      He  should  al« 

Waterman  so  return,  whether  any  of  the  defendant's  costs  were  inclu- 

Allen.       ^^^  ^^  ^^^  judgment. 

Motion  granted. 


Anonymous, 


That  the  HoPKiNS,  for  the  defendant,  moved  that  all  the  proceedings 
UieTtate  pri^  ^^  ^^^^  P^^^  ^^  ^^^  plaintiffbe  staid,  until  security  for  costs 
on  ior  a  term  should  be  given.     The  plaintiir  was  a  convict  in  the  state 

of  vt^ars    is  & 

ground  to  stay  prison,  for  grand  larceny,  for  a  term  of  years. 

proceeclings  •« 

forco.teir lu      ^*  -S^^J^^'    contra,  objected  that  the  defendant  did  not 
ed.  swear  to  merits. 

On  an  ap- 

8uch  7cc:uri^      Curia.   This  is  not  necessary,  on  an  application  requiring 
the  deiendant  the  plaintiff  to  give  Security  for  costs. 

need  not  swear  m.  a  ^ 

to  merits. 

Seilye,  said  the  rule,  requiring  security,  applies  only  to  ca- 
ses of  absence  from  the  state.  {Pfister  ir  JWConib  v.  GiV/ci- 
pie,  2  John.  Cas.  109.) 

Curia.  We  consider  tliis  application  as  standing  upon  tlie 
same  ground./  The  plaintiff  is  equally  out  of  the  reach  of 
executipn,  as  if  absent  from  the  state. 

*  Motion  granted. 


Waterman  4^  Wells  against  Allen,  impleaded  with 

Allen. 

» 

Where  bail       Ph(enix,  moved  to  set  aside  default,  &c.  for  irregularity. 

ftre    excented    .. , 

to,  and  neglect  The  declaration  was  filed  and  served  de  bene  esscj  a  rule  to 
withf  *^^'  th    P'^^^  entered,  and  notice  thereof  given,  Kovernber  26/A, 

regular    time, 

they  are  as  no  bail ;  and  the  plaintiff  may  file  common  bail,  and  proceed  under  the  stat- 
ute. The  plaintiff  is  not  bound  to  accept  a  plea,  until  the  bail  have  justified.  And  though 
lie  refuse  a  plea  on  this  g^round,  he  may  afterwards  file  common  bail,  and  enter  a  deiaiut. 


! 
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1822.     The  24(h  December  following,  special  bail,  (one  real  new-york, 
and  one  nominal)  was  put  in,  and  notice  thereof,  with  a  copy    ^^JlJ^' 
of  the  plea,  served  on  the  plaintiff's  attorney.      The  same   Waternajt 
day,  the  copy  of  the  plea    was  returned  to   the  defcn-       .  ^' 
daot's  attorney,  an  exception  to  the  bail  entered,  and  no- 
tice thereof  served^     January  IGthj  1823,  the  plaintiff's 
attorney  filed  common  bail,  and  entered  a  default.    January 
^Othj  the  defendant  put  in  other  bail,  notice  whereof  was 
given  to  the  plaintiff's  attorney,  with  a  copy  of  the  plea, 
ind  a  notice  of  justification,  for  the  25m  of  the  same  month, 
before  the  Recorder  of  Aezo-  York.      The  copy  of  the  plea 
was  again  returned  by  the  plaintiff's  attorney,  who  told  the 
defendant's  attorney,  that  default  had  been  entered.     The 
ipecial  bail  justified  under  a  subsequent   notice,  in  April 
last,  previous  to  which,  there  had  been  several  notices  of 
jiistificaHonj  the  costs  of  which  were  unpaid.      Copies  of 
the  affidavits  of  justification,  the  order  of  allowance  of  the 
bail,  with  a  copy  of  the  plea,  were  again  served  ;  but  the 
plaintiff's  attorney  refused  to  receive  the  plea. 

/.  M.  Ely^  contra,  said  the  plaintiffs,  having  waited  dou« 
We  the  time  allowed  for  giving  special  bail,  were  entitled, 
Hnderthe  statute,  to  file  common  bail,  and  enter  a  default. 
(1  fi.  L.  324.)  Accepting  a  plea  would  have  been  a  waiver 
of  special  bail,  and  the  plaintiffs  had  a  right  to  refuse  it,  as 
tbey  had  done.  The  bait  having  been  excepted  to,  and  not 
justifying  within  the  proper  time,  are  as  no  bail  ;(a)  and  the 
plaintifls  might  have  proceeded  againat  the  Sheriff,  or  upon 
the  bail  bond.  (Ferris  v.  Phelps,  I  John.  Cas.  249,  S.  C. 
Co/.  Cos.  95.    Caines  v.  Hunt,  8  John.  358.) 

Again  ;  here  had  been  several  notices  of  justification^ 
which  we  were  entitled  to  the  costs  of  opposing,  before  the 
defendant  had  a  right  to  justify •  {The  King  v.  The  Sheriff 
of  Middlesex,  1  Taunt.  56.)  So  that,  in  any  point  of  view, 
here  was  no  special  bail,  and  we  had  a  right  to  file  common 
kail,  and  proceed  as  we  have  done. 

{a)  Jona  y.  Tuhb^  1  Witt.  337.    Gmtd  ei  air.  JOTe/fM/rotn,  7  Ea$tf 
^.    Ptoglf  T.  T%e  Judges  of  Onondaga,  ^n/e,  p,  64. 
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NEw-yoPK,      Pkanixj  in  reply,  said  that,  at  any  rate,  when  common 

^^^i^^^..,^^'    bail  was  filed,  the  reason  for  refusing  the  plea  had  ceased^ 

VanRsksse-  and  the  plaintiffs  had,  by  their  own  act,  made  the  first  ser- 

i-AKR        ^j^^  ^  g^^^  ^^^^     Before  proceeding  to  a  default  in  such  a 

SnsRiFP     case,  he  thought  the  plaintiQs  ought,  at  least,  to  be  holdeu  to 

the  English,  practice  of  demanding  a  plea. 

Curia.     The  plaint Ifls  are  regular,  but  as  there  is  an  affi- 
davit of  merits^  we  grant  the  motion  on  payment  of  costs. 

Rule  accordingly. 


In  the  matter  of  Sanders  Van  Rensselaeii  against  The 

Sheriff  of  Albany. 

a  sdel!^^  exe^  Talcott,  (Attorney  GcneraL)  moved  for  a  mandamus  to 
cutioii  upon  a  the  Sheriff  of  Albany,  requiring  him  to  convey  to  Sanders 
menu  a  ^  jun-  ^^^  Rcnssclaer,  certain  premises  sold  by  him  on  a  fi*fa*  to 
ior  judgment  Abraham  A.  Lansing^  of  which  sale  he  had  given  a  ccrtifi- 

creditor    may  i/»/iwrt/^        /o 

redeem  so  as  cate,  agreeably  to  the  act  of  the  \2th  of  Apnl^  1820.  (t^css^ 

to  divert   the   43     /     jg4^) 
ri^iit    ol      an        '  ' 

intermediate 

morijragee  ?         TJic  casc  was  this  :     Wattous  had  a  judgment,  docketed 

J^liscmbie,  ho  J^^Lrch  27/A,  1817,  against  the  owner  of  the  premises.     On 

may,  but  the  f]^^  9^^  ^f  April,  1818,  the  owncr  mortcaj^ed  the  same  pre- 

pojut  was  not  r      ^  ^  -o  =>  ^ 

finally  deci-  mises  to  Philip  P^  Van  Rensselaer ;  July  12/A,  1818,  he 
mortgaged  them  to  Peter  Sanders  ;  and  on  the  2  Of  A  October, 
18J9,  he  again  mortgaged  the  same  pre^nises  to  John  Saunr 
ders.  Robert  Sanders  had  a  judgment  a^inst  the  owner, 
docketed  Oc/otcr  23d,  1819;  drnd  Sanders  Van  Rensselaer 
had  a  judgment  against  him,  docketed  December  lih,  1 822. 
The  sale  was  upon  executions  issued,  simxdtaneously^  on  the 
judgments  of  Watrous  and  Robert  Sanders,  under  which 
Abraham  A.  Lansing  purchased,  October  20fA,  1821,  at 
2320.  Sanders  Van  Rensselaer,  the  day  of  docketing  his 
judgment,  paid  the  Sheriff  ^357,  and  claimed  to  redeem  as 
a  judgment  creditor.  He  left  with  the  Sheriff  a  certified 
copy  of  his  judgment  record,  and  on  the  21^^  January,  1823, 
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ibnnally  demanded  a  conveyance.     On  the  l^th  January^  ncw-york, 
18-23,  Robert  &mders  deposited  ^343  wth  the  Sheriff,  also    ^]^^:^'' 
claiming  to    redeem  as  a  judgment   creditor.     Philip  P.  VAifliENssK- 
Van  Rensselaer  gave  notice  to  the  Sheriff  not  to  convey  till        ^\!^^ 
his  mortgage  and  the  one  to  Peter  Sanders  were  satisfied.    Sherifp  ok 
He  claimed  the  latter,  as  executor  ot  Abraham  A.  Lansings 
who  had  died  since  the  sale  to  him  by  tlie  Sheriff,  and  to 
whom,  before  his  death,  it  had  been  assigned  by  Peter  San- 
ders» 

ilopkinsj  contra,  said  the  case  presented  an  Important 
question  as  to  the  riglits  of  mortgagees.    Before  the  statute, 
{Sess,  43,  cA.  184,)  they  were  preferred  to  junior  incum- 
brancers, and  might  protect  themselves  against  all  senior  in- 
cumbrances, by  paying  them  ofl^  under  the  powers  of  a 
Court  of  Equity.     The  act  ought  not  to  be  so  construed  as 
to  take  away  this  preference.     For  the  rule  in  construing 
statutes,  he  referred  to  Com.  Dig.  Parliament^  R.  10.    The 
parchaser,  under  the  first  incumbrance,  divests  the  right  of 
^  subsequent  ones  ;    and  a  subsequent  judgment  creditor, 
redeeming  him,  by  the  terms  of  the  statute,  shall  be  entitled 
to.  and  acqidre  all  the  rights  of  the  original  purchaser.     A 
literal  interpretation  of  this  act  would  postpone,  to  the  last, 
all  intervenifig  mortgages   between  the  senior  and  junior 
jui^ents.     Indeed,  it  would  virtually  divest  all  preference 
in /arour  of  the  mortgagees,  and  place  them  completely  in  the 
power  of  the  debtor.     He  may  confess  judgments  to  any 
amount,  under  which  the  creditors  may  redeem,  in  success- 
ion, without  regard  to  the  rights  of  the  mortgagee.  The  law 
of  mortgages  is  thus  completely  abolished.     On  the  other 
haiid,  if  our  liens  are  to  be  saved,  and  the  judgment  creditors 
are  to  take,  subject  to  those  liens,  as  they  must  do,  in  safety  to 
us,  they  want  no  more  favour  than  they  now  possess.  Surely, 
if  the  Court  interfere  at  all,  it  will  be  rather  to  give  tlie 
deed  to  the  mortgagee,  than  to  the  junior  judgment  creditors, 
leaving  tliem  to  contest  the  right  in  a  Court  of  Equity. 

Talcotty  in  reply.     The  act  was  not  passed  in  reference  to^ 
mortgagees  ;  and  it,  therefore,  gives  them  no  right  to  redeem^ 
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NEW-YORK,  They  are  left  as  at  common  law,  and  now  have  the  same 

^^1^1^^'    right  to  pay  off  the  senior  judgment  as  they  had  hefore  the 

VAirRftjfsss-  statiUe  was  passed  ;  the  object  of  which  was  to  prevent  those 

^■*        enormous  sacrifices  of  real  property,  which  prevailed  under 

Shbriff  of   the  law  authorizing  a  sale  and  an  immediate  conveyance. 

AuAffT.     rpj^^  mortgagee  should,  then,  have  saved  himself,  by  doing 

what  was  necessstry  to  bis  safety  under  the  old  law,  viz.  by 

bidding  for  the  property  to  its  value,  retaining  in  his  hands 

the  balance  beyond  the  judgment ;   and  then,  if  a  junior 

creditor  came  to  redeem,  he  must  have  paid  the  full  amonnt 

of  the  bid.     Here,  then,  are  no  equitable  circumstances  to 

warrant  the  Sheriff  in  withholding  the  deed.  The  mor^gee 

is  merely  suffering  the  penalty  which  the  law  intended  to  fix 

upon  him,  for  his  laches,  in  not  running  up  the  premises  to 

their  value.    The  statute  is  peremptory  upon  the  Sheriff,  and 

he  has  no  right  to  inquire  into  the  claims  of  third  persons. 

Curia.  This  case  seems  to  be  a  casus  omisstis  in  the  act 
under  which  tlie  sale  took  place.  The  effect  of  a  mandamus 
would  probably  be  to  deprive  the  mortgagees  of  all  remedy 
against  the  junior  incumbrancers.  We  grant  a  rule  to  shew 
cause.  But  as  the  decision  of  the  question  raised  is  very 
important  to  the  rights  of  these  parties,  and  to  the  commu- 
nity at  lai^e,  and  is  not  without  its  difficulties,  we  do  this, 
^  without  wishing  to  be  understood  as  being  at  all  committed. 
We  shall  hold  ourselves  perfectly  open  to  a  furtlier  and  more 
full  consideration  of  the  matter,  when  it  comes  before  us 
on  the  rule  to  shew  cause* 

Rule  to  shew  cause.* 
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May,  1023. 

ISTAVBATTASi 

Thb  President  and  Directors  of  the  Manhattan  Compawt 

Company  against  Osgood  and  others.  Osgood* 

S.  Jones,  for  liie  defendant,  moved  for  a  rule  to  enter  The  plaintiff 
^ntinuances,  by  cur.  adv^  vult.  upon  the  roll  on  file,  from  mittingto  en- 
Janmri/  term,  1817,  to  January  term,  1818.  Also,  to  enter  *^*^°^^* 
thereon  the  hill  of  exceptions^  taken  en  the  trial  of  the  cause,  the  return  of 
at  the  New-York  sittings,  in  1816.  The  cause  was  ai^ued  ju^en^pii- 
opon  this  bill,  and  a  case  made,  at  October  term,  1817,  and  judioethe  de- 

.,  iii<ii'-^*r  -        fendant's  ci^ht 

Judgment  rendered  for  the  plamtins  in  Jdixuary  term,  1818.  to  brin^a  writ 
nU  15  John.  Rep.  162.]  "^ATwhere 

A  writ  of  error  was  brought  Toithin  five  years  after  Jan*  9^^.  i^^f^^^t 

o  •'  19  m  fact  ren- 

«a/y  term,  1818,  but  more  than  &ve  years  after  January  term,  dered  wkhia 
1817.  The  record,  with  the  bill  of  exceptions  attached  by^^omUd^* 
thereto,  was  returned  and  sent  with  the  writ  to  the  Court  for  thecontinaan- 
the  Trial  of  Impeachments  and  Correction  of  Errors,  upon  ©f  record  t» 
which  errors  were  assigned.     A  motion  was  made  there,  at  ^  ^^^  ^^ 

^  nve  yearSf  i>e«» 

the  last  term  of  that  Court,  to  quash  the  writ  of  error,  on  fore  error 
the  ground  that  it  Was  barred  by  the  statute  of  limitations  ;  ^.™^  ^^j  ^^^ 
oinrhich  motion  it  appeared,  that  the  continuances  now  mo-  derthecontin- 

uaoces  entcrfid 

ved  for,  were  omitted  upon  tlie  roll,  so  that  the  judgment  was  nunc  pro  tunc^ 
tnicrei  thereon  as  of  January  term,  1817,  and  appeared  to  ^e*8ia**ute'^of 
have  been  rendered  more  than  five  years  before  error  limitations, 
brought.  The  bill  of  exceptions  was  also  omitted  in  the  of  exception* 
roll.  The  Court  of  Errors,  on  the  application  of  the  coun-  ^  ^^"^  ^»- 
selTor  the  plaintiffs  in  error,  thereupon,  ordered  that  they  entered  on  thr> 
have  leave  to  withdraw  their  assi^ment  of  errors,  which  I**"'  "?r  ^Y'^r 

o  '  nor     aUao'ioil 

*'as  done ;  and  that  the  proceedings  and  consideration  of  to  the  ro  m1, 
the  motion  to  quash  the  writ  of  error,  should  be  staid  till  the  eVen  after  *  a 
«€!/  term  of  that  Court,  in  order  to  give  the  plaintiiTs  in  *^®^*y  ^^  '®^* 

,  .     >rv  ^*^1  vear^,  di- 

error  an  opportunity  of  applying  to  this  Court  to  amend.        r-^ct  it,  on  mo- 
tion, to  he  so 

J<w€5,  said  the  object  of  entering  the  continuances  was  tach^d,  for  tho 
to  avoid  the  effect  of  the  statute  of  limitations,  (Se*.^.  24,  eh.  1>";.P^*«  o^en- 

V         .  .  abnn«;thepar- 

10,  i;  9,   1  ic.  L.  1 34,)  which  confines  the  bringing  a  writ  of  ty  to  hrin«  er* 
error  to  Jive  yean  after  judgment  rendered.      Such  a-n  ^°^* 
Vol.  h  f) 
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K£W-TORK,  amendoient  would  be  accordiog  to  the  fact.    As  to  the  bill 

^J^J!^^^,,,^     of  exceptions,  the  practice  before  the  statute,  {Sess^  36,  cA. 

Mavhattait  3,^.  4,  1  R*  L.  319,)  which  requires  the  Judge  to  return  the 

CoMFANT     i^m  jjj^  Court  at  the  next  term  after  the  trial,  and  provides 

OtaooD.     that  it  shall  be  made  matter  of  record,  was,  either  to  enter 

the  bill  of  exceptions  upon  the  roll,  or  attach  it  to  the  re^ 

cord.(a)     And  we  suppose  there  can  be  no  objection  to  this 

course  .^mce  the  statute. 

r 
W.  Slosson  and  T.  •/?.  Emmets  contra.     The  object  of 

the  amendment  sought  is  to  reverse  the  judgment.  The 
bill  of  exceptions  is  not  filed,  nor  the  writ  of  error  brought^ 
till  the  last  moment  of  the  five  years  to  which  the 
party  is  confined  by  the  statute.  Execution  has  issued,  and 
sales  and  satisfaction  have  been  made  under  it.  And  all  this 
upon  a  judgment  perfectly  regular.  Neither  the  case,  nor 
the  motion  for  a  new  trial,  was  any  part  of  the  record ; 
and,  in  legal  contemplation,  the  judgment  is  entered  upoa 
the  return  of  the  postta.  The  plaintiff  might  have  contin- 
ued the  cause  down,  but  was  under  no  obligation  to  do  so. 
No  day  is  given  on  the  roll  beyond  the  return  of  the  postea* 
{Com.  Dig.  Pleader^  V.  2.  1  Leon.  1 87.  Lakins  v.  Lanib 
<Xr  Holly  Cro.  Car.  235-6.  Crispe  <$/•  Jackson  v.  TIhe  May  or ^ 
^c.  of  Berwick  J  1  Ventr.  58,  59,  S.  C.  1  Sid.  462.  Lure  v* 
Resty  10  Mod.  30.)  And  where  a  party  dies,  pending  a  case, 
the  Court  may  direct  the  judgment  to  be  entered  nunc  pro 
tunc.  {Famel  v.  Tipper^  Latch^  92.  Tooker  v.  7%c  Duke 
of  Beauforty  1  Burr.  146.  Fuller  y.  Jocelyn,  2  Sir.  882. 
Toulmin  v.  Anderson^,  1  Taunt.  385.  Muckay  v.  Rhinelan" 
der,  1  John.  Cas.  410.)(6) 

The  only  reason  why  judgment  could  not  be  so  entered. 
was  that  it  formerly  bound  lands  from  the  time  of  the  rendi- 
tion ;  but  this  inconvenience  is  now  provided  against  by  the 
statute,  (Sess.  36,  ch.  50,  s.  2, 3, 1  R.  L.  501,)  which  provides 
that  judgments  shall  affect  lands  only  from  the  time  of  judg- 
ment being  signed  and  the  roll  filed  and  docketed.  {Taylor 
V.  Malthewsy  10  Mod.  325.)    And  in  this  case,  the  judgment 

(a)  BuU.  A*.  P.  317,  319. 

lb)  And  vid.  1  Burr.  221  -,  and  Dartmouth  College  r.  Woodward^  4  WhMi. 
Rep.  114. 
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being  against  heirs,  even  the  common  law  affords  no  objection,  ne  w-tork, 
for  the  lands  are  bound  from  the  very  commencement  of  the     ^JiZ^^-^^  * 
suit.  {LazDs^  A*  Y*  sessm  36,  cA.  93,  s.  2.    1  /?.  L.  317.)  MAnRArrAif 
We  have  then  brought  this  amendment  to  the  discretion  of    *^*^^^** 
the  Court.     And,  being  a  matter  of  discretion,  they  will  not      Osgood. 
grant  leave  to  amend,  in  order  to  reverse  a  judgment,  but 
only  where  the  amendment  goes  to  sustain  it.  (1  Leon.  13, 
134*     Bac*  Abr»  tit.  amendment  and  jeofail^  and  the  cases 
ihtre  cited.    Gilh.  Com.  Pleasy  164.)  The  statute  of  amend- 
ments  and  jeofails,  {Laws^  sess.  11,  ch.  32,  1  R.  L.  117,} 
is  in  aJUrmance  of  judgments  only.    {Bac.  Ahr.  amendment 
ond  jeofail^  F.   Gibb.  Com.  Picas ^  164.) 

Again,  if  we  were  regular  in  entering  our  judgment  as  of 
January  term,  1817,  if  the  defendant  wished  to  prevent  the 
exercise  of  this  right,  and  have  the  judgment  entered  as  of  a 
subsequent  term,  he  should  have  applied  at  the  time.  The 
Court  will  not  relieve  against  such  enormous  laches. 

Until  the  very  last  day  of  the  limitation,  this  bill  has  con- 
tinued in  the  parties'  possession.     It  is  then  filed.     This  is 
irregular.     The  Court  would  not  have  given  them  leave  to 
do  this  on  motion.    Even  at  common  law,  the  merely  filing  a 
paper  did  not  make  it  a  matter  of  record  ;  and  by  the  stat- 
ute, it  is  expressly  required  to  be  filed,  under  the  direc^ 
tion  of  the  Judge.  Under  the  old  statute  he  was  bound  to  ap- 
pear in  open  Court,  and  acknowledge  the  bill  to  be  his  act.(c) 
The  late  statute  {I.  R.  L.  319)  says, "  It  shall  be  the  duty  of 
tfie  Justice  who  puts  his  seal  thereto,  for  a  witness,  to  re- 
turn the  same  bill  into  the  said  Court,  at  the  next  term  there- 
of;  and  the  said  bill  of  exceptions,  together  with  the  said 
judgment  thereon,  shall  be  made  a  matter  of  record."     The 
proceeding,  in  this  cause,  was  under  the  last  statute.  The  bill 
should  have  been  returned  with  the  postca^  and  made  matter 
of  record,  otherwise  the  Court  can  give  no  judgment  upon 
it.     The  ^tute  bas  not  been  pursued.     Here,  then,  there 
has  never  been  a  bill  of  exceptions.     If  the  Court  dispense 
with  a  return  in  this  case,  they  may,  with  the  same  propri- 
ety, in  every  case  ;  and  a  fraudulent  party  has  it,  thus,  in  big 
power  to  alter  the  bill. 

(«)  Vid.  iKsic  R,  R.L.  376.  Jllbn^y  et  at.  v.  Leaek,  3  Burr.  1692.  9 
Mkiu  JR^,28Qyn.a. 
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mw-TORit,       Again;  by  coming  so  late,  and  delaying  to  file  the  bill  till 

^^i^l,^    the  last  moment,  it  amounts  to  an  abandonment  of  the  bill. 

Makhattaiv  The  circumstances  are  stronger  than  those  which  were  hoi* 

Company     ^^^  ^^  amount  to  an  abandonment  of  the  suit  in  Field  v. 

Osgood.      Howland^  {M  John.  Rep.  ^5.) 

If  the  Court  have  a  discretion,  they  will,  in  an  unconsci- 
entious defence  of  this  kind,  exercise  it,  by  refusing  the 
amendment.  The  plaintiffs  took  what  c\cvy  bank  had  taken 
on  discount;  and  the  conveyances  in  <}uestion  were  fraudu- 
lent, and  so  found  by  the  jury,  as  appears  by  the  report  of 
the  case  in  \6John.  162.  And,  in  Bngland,  wherever  judg- 
ments have  been  entered  qp  as  of  an  antecedent  term,  u» 
exception  will  be  found  in  favour  of  a  writ  of  error. 

We  have  shewn  that  the  plaintiff  m^y  choose  whether  he 
will  enter  these  continuances  or  not.  He  may  elect  to  do 
this,  in  order  to  avoid  the  cpn^equences  of  delay,  which  would 
require  a  scire  facias  before  execution.  But  can  tlie  defen- 
dant compel  this,  with  a  view  to  his  own  benefit  ?  The  stat- 
ute, limiting  a  writ  of  error  to  five  years  after  rendering  judg- 
^menty  has  reference  to  the  rule  of  tlie  common  law,  that 
judgment  may  be  entered  as  of  the  term  when  the  posiea  is 
returned.  Otherwise,  the  defendant  gains  the  time  which  is 
taken  for  aiding  and  deciding  the  case,  and  adds  it  to  the 
five  years  for  the  writ  of  error.  This  is  a  delay  not  contem- 
plated by  the  law ;  and  of  which  he  cannot,  therefore,  avail 
iiimself.  The  only  object  of  entering  these  pontinuances  is 
to  benefit  the  plaintiff^ 

J.  Wellsy  in  reply.  The  other  side  proceed  upon  the 
assumption  that  the  defendants  have  no  rights — ^the  plaintiffs 
all.  Accordingly,  it  is  said,  delay  shall  not  prejudice  the 
plaintiffs.  The  Court  will  add  to  this  proposition,  that  it 
shall  not  injure  the  defendants.  The  statute  gives  five  years, 
for  bringing  error,  from  the  time  of  reiidering  the  judgment. 
Gentlemen  do  not  read  it  so.  With  tliem,  it  is  only  froin 
filing  the  posiea.  When  a  question  of  law  arises  at  the 
trial,  there  must  necessarily  be  some  delay  in  disposing  of  it. 
The  plaintiffs  are,  therefore,  allowed  to  go  back,  by  9.  fiction^ 
to  the  return  of  the  posiea.  And  they  now  claim  that  the 
effect  of  this  fiction  is  to  shut  us  out  from  a  writ  of  error. 
Suppose  a  delay  of  five  years,  before  the  judgment  is,  ic^ 


OF  THE  STATE  OF  NEW-YORK.  isd 

iidi  entered ;  a  writ  of  error  cannot  then  be  brought  at  all.  mtr->TORx, 
We  are  thus,  according  to  the  plaintiffi'  reaBoaing,  pfaiced  at    ^^J^^/i^' 
their  mercy^  to  have  our  rights  abridged  or  divested,  by  their  Mavhattav 
partial  or  total  delay,  for  the  five  years,  in  entering  judg-     Com? a»x 
roent.     Whether  we  exercise  our  right  of  calling  for  an      Ospoop. 
aoiendinent  early  or  late,  can  make  no  diflerence,  provided 
we  are  within  the  live  years  with  our  writ  of  error.     The 
general  rule,  that  judgment  may  be  entered  as  of  the  term 
at  which  the  postea  is  returned,  is  not  disputed.     Many  of 
the  authorities  cited,  to  shew  this,  are  old  ones,  where  caaes 
were  brought  up  on  special  verdicts.    Suppose  judgment  had 
been  entered  on  these  verdicts  as  of  the  term  at  which  the 
posteas  were  returned :  would  this  have  been  allowed  to 
prejudice  ibc  party  to  any  ptirpose  ?    The  case  adopted  by  « 

our  rules  comes  as  a  substitute  for  the  special  verdict.  And 
the  same  rule  should  be  applied.  The  rule,  on  the  return 
of  the  postea^  is  -a  rale  nisi^  If  cause  is  shewn,  the  judg* 
ment  cannot  be  entered.  And  an  order  to  stay  proceedii^ 
enkiiges  the  four  day  rule.  Thus,  the  whol^  proceeding^ 
are  carried  forward,  in  fact ,  to  a  period  wh^  the  Court 
actually  come  to  adjudicate ;  and  the  cause  ought  to  be 
continued  on  the  roll  to  that  time.  The  other  side,  then, 
have  been  irregular  in  omitting  these  intermediate  continu- 
ances. The  Court,  to  subserve  the  purposes  of  justic^^i  on 
both  aides,  will  order  an  entry,  nunc  pro  tunc  ;  though  npt 
where  it  will  operate  to  the  prejudice  of  either  party.  As  to 
entering  the  continuances,  then,  we  claim  it  as  matter  of  rights 
The  application,  to  enter  the  bill  of  exceptions  upon  the 
roll,  rests  upon  discretion.  It  is  said,  the  Court  will  not 
amend  for  the  purpose  of  reversing,  but  only  in  affirmance 
of  judgments.  Whether  the  amendment  sought  will  tend  to 
affirm  or  reverse,  as  yet,  non  constat^  And  the  Court  of 
Errors,  by  sending  us  here  with  a  view  to  amend,  shew  that 
oar  proceedii^  ate  not  exceptionable  on  this  ground.  The 
plaintifls  make  up  the  record.  They  do  this  at  their  peril. 
We  had  nothing  to  do  but  to  presume  it  regular.  The  omis- 
sion is  not  discovered  till  we  go  intp  the  Court  of  Errors. 
In  practice,  the  bill  of  exceptions  is  rarely  brought  before 
Ihe  Court,  as  a  bill,  but  merely  as  making  a  part  of  the  cas» 
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ITEW  tors:,  for  a  new  trial ;  and  it  is  afterwards  thrown  into  the  form  of 
^^5v^  a  biU,  As  to  the  objection  of  waiver,  by  sufiering  an  exe» 
cution  to  ififitte,  &at  is  the  consequence  of  every  judgment, 
whether  the  bill  of  exceptions  be  seasonably  filed  or  not. 
Nor  can  the  ptircha^ens,  tinder  an  execution,  be  defeated  by 
a  reversal  of  the  jodgpnent*  And  whether  the  judgment  is 
to  have  efiect  from  the  time,  as  of  which,  it  is  entered  on  the 
roll,  or  from  the  time  of  docketing,  cannot  be  made  a  ques" 
tion ;  for  here  it  binds  from  the  commencement  of  the  suit* 

TTie  Court,  after  having  the  cause  under  advisement  for 
several  days,  granted  the  motion  for  a  rule  to  enter  the  con- 
tinuances, and  directed  that  the  bill  of  exceptions  be  attach- 
ed to  the  judgment  roll. 

Motion  granted^ 


CuMMiNG  against  The  Dkvis^es  and  Tertenants  of 

EnEN* 

Devisees,  &c      BuRR,  for  the  defendants,  moved  to  set  aside  the  writs  of 

eannot  object,       .       y.     .  ,     ,.  .       -     .       .  i   •     . i  •  -^u 

by  motion,  scire  facias  and  alia^  scire  facias,  issued  m  this  cause,  with 
that  the  heira  g^jj  subsequent  proceedings,  for  irregularity. 
Dcd  on  a  set.  The  scu  fa.  recited  a  judgment  against  Eden  <Jr  Pcla- 
a  plea*'^!^  a^  /reaii  ;  that  Eden  is  since  dead  ;  and  directed  the  Sheriff  to 
batement.  make  known  to  Rachel,  the  widow  of  Eden  ;  Sally  Anuj 
are  equal  to  Elizabeth  and  Rebecca,  daughters  of  the  said  Rachel,  and 
a     Wirt  /<!ct,  JqJiyi  Pelatreau,  devisees  of  Eden  ;  and  also  to  the  terte- 

wheretheter-  '  ...... 

tenants,  &c.  nants  of  all  the  lands,  &c«  in  his  bailiwick,  of  which  Edtn, 
toewrit'jtth^  &c.  was  seized,  &c.  This  writ  was  tested  May  nth,  1822, 
erwise,  where  returnable  the  1*^  Monday  o{ August  thereafter^  and  returned 
How  the  thus  :  "  The  within  named  defendants  have  nothing  in  my 
leturn  should  bailiwick,  whereby  I  can  cause  them  to  know,  as  within  I 

be  m  the  last  •'  #.    ,         /. 

case.  am  commat)ded,  nor  are  they  or  either  of  them  found  in  the 

by  tw^7i^  same-  M.  M.  Mah,  Sh'ff."  The  writ  was  filed  5th  Aw 
the  al  tcufa,  gust,  1822.  An  alias  sci*fa»  then  issued,  in  the  same  form, 
thesherifTso^  tested  August  5thj  1822,  returnable  the  ^ik  of  the  same 

fioe  four  days, 

exelasive  both  9£  the  day  of  its  beii^  lo<2^  thece,  aod  of  tbe  return  day. 
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month,  OQ  which  the  same  return  was  indorsed.    The  same  kew-tork, 
day  a  rule  to  appear  and  plead  was  entered,  and  a  default  for     ^^r^^"^^ 
not  appearing  taken  on  the  14tA,  upon  which  a  judgment 
was  afterwards  perfected,  in  Jafwary  last,  and  execution  is* 
sued,  &€•     The  Under  Sheriff  swore  that  he  returned  the 
writs  nihil^  by  direction  of  the  plaintiff's  attorney- 
Burr,  objected,  1.  That  the  alias  scufa.  had  not  Iain  four 
clear  days  in  the  Sheriff's  office.     That  this  is  necessary,  he 
referred  to  Tidd,  1040,  and  Forty  v.  Hermcr,  (4  T.  R.  583.) 

2.  The  writ  does  not  command  the  Sheriff  to  warn  the 
heirSy  but  only  the  devisees  and  terlenants.  In  support  of  this 
objection,  he  referred  to  Bac*  Mr,  scire  facias,  C.  5  ;  Tidd, 
1033  ;  2  Wms.  Saund.  8  n.  and  id.  p.  72.(a) 

3.  A  return  of  nihil  is  not  good  against  Urtenants  or  devi' 
sets,  but  the  Sheriff  ought  to  return,  either  that  there  are 
nme,  or  that  they  have  been  personally  summoned.  {Tidd, 
IQ38.  2  JVms.  Saund.  72  r.) 

/.  Smith,  contra,  said,  that  in  this  proceeding,  the  practice 
as  laid  down  in  2  Sell,  Prac.  1 97,  had  been  consulted  and  pur- 
saed.  The  writ  had  lain  four  days  in  the  Sheriff's  office,  as 
there  directed.  As  to  the  objection  that  the  keir  was  not  sum- 
moned, be  read  an  affidavit,  shewing  that  Eden'^s  whole  estate 
had  been  devised.  He  insisted,  in  answer  to  the  3d  objec- 
tion, that  tertenants  and  devisees  are  not  an  exception  to  the 
general  rule,  which  prevails  in  the  proceeding  by  sci.  fa. 
that  two  nihUs  are  equivalent  to  a  scire  feci. 

m 

Burr,  said  there  Avas  always  an  heir  at  law,  for  the  pur- 
poses of  a  sci.  fa.  The  will  may  be  void  ;  and  the  heir 
should  always  be  brought  in.  When  here,  he  may  either 
plead  riens  per  descent,  if  the  ^ill  be  good,  or,  if  void,  he 
should  be  warned,  in  order  to  subject  the  land  to  an  execu- 
tion. 

Curia.  It  is  objected  that  the  sci.  fa.  should  have  been 
against  the  heirs  as  well  as  tertenants,  &c.  the  former  being 

(a)  But  rid.  Sir  Christopher  HcyderCt  case^  Cro.  Eliz.  896,  and  Sheep- 
*han!u€iuxor  v.  Lucas^l  Burr.  JUp,  412-13. 
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HEW-roRK,  liable  to  contribution.  But  such  an  objection  cannot  b^ 
^^^^1^,,^  urged  in  tbis  foim.  It  should  have  been  pleaded  in  abate* 
meni*  The  case  of  Whitney  v.  Camp  et  aL  (3  John.  Rep^ 
86,)  is  a  decbive  answer  to  this  ground.  It  is  equally  well 
settled  that  two  nihils  are  equal  to  a  return  of  scire  feci  ; 
and  the  rule  applies  to  a  proceeding  against  heirs,  devisees 
and  tertenants,  provided  they  are  named  in  the  writ.  But 
where  it  is  against  the  heirs,  devisees  and  tertenants,  gener- 
ally, without  naming  them^  it  is  not  sufficient  to  return  nihil, 
but  the  Sheriff  must  return,  whether  there  are  any  such 
persons  in  his  bailiwick.  He  must  say  either  that  tlierc  are 
none,  or  that  he  has  warned  them  to  appear,  naming  and  des* 
cribing  them,  as  tenants  of  all  the  lands  in  his  bailiwick, 
&c.  or  certain  lands  in  his  bailiwick,  &c.  and  that  there  are 
no  others.  {Itddh  Prac.  1038.  2  fVms.  Sound*  72,  r.  Pan- 
ton  v.  Hail,  Carth.  105.  S.C.  2  Salk.  598.)(6)  The  writ,  in 
this  ease,  being  general  against  the  tertenants,  the  return  of 
ntAi/  simply,  was,  therefore,  not  sufficient  to  warrant  the 

(b)  The  exception  made  in  Tidd^t  Praet.  and  Sauni.  Rep,  cited  in  this  case, 
that  where  the  writ  is  general,  nihil  will  not  do,  is  grounded  on  \^o6ks  of  en* 
tries  there  referred  to,  which  contain,  simplj,  the  form  of  the  return  in  such 
case,  viz.  Co.  Eni.  622,  a.  Henu,  327 ;  DalU  Sher.  559 ;  77ie».  Brev.  269, 96, 
279, 288;  Lill.  Ent.  385, 386 ;  with  Carth.  105,  and  2  Salk.  598 ;  sanctionin«f 
these  forms.  They  also  refer  to  the  form  of  niliil  against  an  heir  and  terre^ 
ienanis^  or  against  them  severally,  in  TTies.  Brev.  253,  271, 283.  Lill.  Eni, 
385 ;  TidtTi  Praet.  Formt,  457 ;  Off.  Brev.  278, 282, 286 ;  and  of  nihU  as  to 
the  heir,  and  scire  feci  to  the  terre'tenanlt  of  one  defendant,  and  niltU  as  ta 
the  heir  and  terre-tenants  of  another,  Tidds  Praet.  Forms^  457.  There 
seems  to  be  no  adjudged  case,  until  the  present,  which,  in  terms,  either  sanc- 
tions or  denies  two  nt/ii/i,  in  a  proceeding  against  terre-tenants^  &c.  Tbis 
question  was  discussed  by  Mr.  Campbell  and  Mr.  Henry,  in  Morton  v.  Cro- 
ghan,  20  John.  Ill,  117,  and  the  absurdity  of  allowing  two  nihils,  in  such  a 
case,  much  insisted  upon;  and  Mr.  Butler  and  Mr.  Taleott,  (A.  G.);;.  114, 
on  the  other  side,  admit,  that  in  such  a  case,  the  terre-tenants  may  be  let  in 
to  defend,  on  disclosing  a  good  defence.  But  the  cause  turning  on  another 
point,  this  question  was  not  decided.  The  form  of  the  nt/tt7,  on  the  general 
writ,  is  thus :  ^  There  are  not  any  heirs,  or  tenants  of  the  lands  or  tenements, 
whereof  the  within  named  C,  D.  was  seized,  at  the  time  of  the  rendition  of 
the  judgment  within  mentioned,  or  ever  after,  in  my  bailiwick,  whereby  I 
can  give  notice  to  theOa,  or  either  of  them,  as  within  I  am  commanded.'' 
Imp.  Sh.  486,  and  vid.  Tidds  Praet.  Forms,  287,  Alb.  ed.  Now  it  is  clear, 
tJiwit  the  sheriff  could  make  no  other  return  than  this,  except  scire  feci ;  for 
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^ntiff's  second  writ,  and  subsequent  proGeediogs*    Bat,  if  nsw-ronx;, 

tbe  return  were  gpod,  tbe  2d  writ  did  not  lie  a  sufficeint  time    ^^Jj^i^^i^ 

in  tbe  l^teriflf's  office.    Tbe  rules  and  practice  of  tbe  Court    Cumi 

•f  King's  Bench,  are  ours,  in  those  cases  not  provided  for      ^^^ 

by  the  rules  of  this  Court*   The  length  of  time  during  which 

a^rt«ya.  shall  be  left  in  the  office  of  tbe  Sherifi^  depends' 

q)on  the  gjeneral  rule  in  that  Court.  (5  Geo.  2.)    That  nil^ 

declares,  that  e^ery  writ  otadre  facias^  of  which  notice  shalf 

be  given  to  the  defendant,  shall  be  left  in  the  office  four  days 

before  the  return,  exclusive  of  the  day  of  the  return ;  and  thaff 

e?ery  writ  of  alias  scire  facias  shall  be  left  in  the  office  fouc 

days,  exclusive^  before  the  return*     In  Wilson  v.  JFbrr,  (4 

fiarmp.  ^  Alders.  367,)  that  Court  decided,  that,  under  tbit 

nle,  tbe  ItUier  four  days  must  be  exclusive  of  the  day  oa 

which  the  writ  is  lodged  with  the  Sheriff,  and  of  the  returft. 

day  also.     Testing  this  case  by  that  decision,  to  which  ws 

assent,  the  plaintiff  has,  clearly,  been   irregular.      Here 

weie  but  four  days,  including  the  return  day  of  the  alias  scire 

fadasm 

Motion  granted. 


if  tiiere  he  luurs,  or  tertenanisy  in  hia  county,  or,  if  thej  reside  elsewIieVt^ 
mod  hare  Unds  in  hia  county,  it  would  be  false,  on  ita  face,  to  make  the  com- 
mon retom  otnUtil,  viz.  **  They  have  nothing  in  my  bailiwick,  where,  or  by 
which,  I  can  give  them  notice,  as  within  I  am  commanded,  nor  are  they  found 
within  the  same.""  (^Imp.  Sh,  485,  and  vid.  TieUTs  Pract.  Formt,  AW,  e</.286.) 
Whereas,  if  the  heirs  and  tertenants  be  named  in  the  writ,  the  proceedings 
leem  to  stand  on  the  same  footing;,  in  this  particular,  as  those  on  any  other 
teifBL  where  the  defendants  are  desigpiated.  They  may  well  be  heirs,  o» 
ferre-/cnaa<c,  as  to  lands  in  other  counties,  and  reside  there ;  and  th* 
Sheriff  may  say,  that  they  are  not  lound,  and  have  nothing;  in  his  bail* 
iwick,&ie.  This  distinction,  therefore,  mentioned  by  the  Court,  seems  ta 
Aiiae  from  the  nature  of  doing;  business.  Two  nihiU  may,  in  the  latter  case,' 
taoant  to  a  sevrefeei,  with  the  same  propriety  as  in  other  cases,  where,  if 
the  party  have  a  g;ood  defence,  relief,  by  audita  qutreloyja  matter  of  rig^ht, 
apLinst  the  jadg;ment  and  proceedings  consequent  upon  not  appeftring.  (Bar^ 
md:  V.  TTttmpsont  StyU»^  281,388, 323.)  Or,  where  the  fact  is  clear  and 
tbe  application  recent,  the  defendants  may  be  relieved  on  motion ;  though 
•therwise,  where  the  fact  is  disputed,  or  there  has  been  a  Ions  acquiescence* 
irthe  ground  of  relief  be  proper  for  triaL  (Vid.  %  Jptnt.  Staund^t^  li 
«.  and  the  cases  th«re  cited.) 

You  I.  10 
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NEW-TORK, 

May,   1823.  .         .  ^ 

Mator,  &c. 

OP'N.  York  ANONYMOUS. 

V. 

Dovkr-St.        While  the  Court  were  engaged  in  bearing  non-emimera'- 

Motion    to  '^  business,  FHck,  mentioned^  tbat  several  witnesses  were 

prove  a  wiu  attending,  to  prove  a  will ;  and  claimed  that  this  should  be 

ence  to^other  preferred  to  other  business,  to  which  the  Court  assented ; 

non-entimera^  and  he  proceeded  in  his  proof  of  the  wilL     The  like  claim 

tea  DusiDeas.  *■• 

was  made  by  several  other  gentlemen,  during  the  non-enu" 
meratcd  days,  and  was  uniformly  allowed  by  the  Court* 


Case  of  the  Mayor,  Aldermen  and  Commonalty,  of  the 
city  of  New- York,  in  the  matter  of  enlarging  and  ex- 
tending Dover-Street,  in  the  city  of  New- York, 

W.  S.  Johnson,  moved,  that  the  report  of  the  commis- 
assessment,  for  sioncFs  of  estimate  and  assessment  be  confirmed. 

enlarging       a 

'n^^of  N  *Y*  ''•  ^*  Brackctt^  contra,  read  several  affidavits,  of  persons 
has  been  made  interested,  in  opposition  to  the  report ;  shewing  it  to  be  ine- 
imd  ^^  n"  tiw  fl^itable,  and  that,  although  a  copy  of  the  estimate  and  assess- 
published,  an  mcnt  had  been  deposited  and  advertised,  as  required  by  the 
gainst  its  con-  18 2d  section  of  the  ^'  act  to  reduce  several  laws^  relating par^ 

noUaM  befor^e  ^^^^^^^^V  '^  '*«  ^%  of  Nem-York^  into  one  act,'>^  {sess.  36,  cA. 
the  commis-  86,  2  R.  L.  417,)  yct  they  were  never,  in  fact,  apprized  of 
r^tred^'if  it  ^^  proceeding,  until  the  time  within  which  that  section  re- 
appears that  quired  objections  to  be  stated  to  the  commissioners.  That, 
objecting  had  for  this  reason,  tlie  affidavits  had  not  been  laid  before  the 
expired,    be-  commissioners. 

fore  the  party 
opposing  IV  as, 

infatu  appri-  Johnson,  referred  to  the  case  of  The  Mayor j  ire.  in  the 
ceedin^'r^d  »wfl<'«^  of  enlarging  and  extending  Harfnan-Street,  in  IQ 
the  matter 'Will  John.  231,  as  conclusive  against  receiving  the  affidavits,  on 
back   to   the  account  of  their  not  having  been  laid  before  the  commis- 

' commissioners*  <.i— .^^^.m. 
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Brackett,  distinguished  the  present  case  from  that  of  Har^  kew-york, 
man-SlreeL    In  that,  there  was  no  excuse  offered,  for  not     y^jljl^ ' 
objecting  before  the  commissioners*  Dblamatsr, 


Curia*  We  are  authorized,  by  the  17Bth  section  of  this 
act,  (2  jR.  L.  413,)  either  to  confirm  the  report,  or  refer  the 
same  to  the  commissioners,  for  revisai  and  correction.  The 
affidavits  present  a  case  of  surprise^  upon  these  parties. 
They  had  no  opportunity  to  object  before  the  cooimission- 
ers,  for  they  knew  nothing  of  their  proceedings.  Let  the 
report  be  referred  to  the  conunissioners,  who  are  to  give  an 
additional  notice,  such  as  is  required  by  the  182d  section,  for 
ten  days,  during  which  the  report  is  to  lie  open  for  inspection, 
objection,  and  re-consideration,  as  authorized  by  that  sec* 
iion,  upon  the  original  publication  of  the  notice. 

Rule  accordingly. 


V. 


Dkujiatkb  ag€nnst  Miller — Certiorari  from  a  Justice* s 

Court* 

Assumpsit,  by  Miller  against  Delamater  ;  for  that  the  for- 
mer had  exchanged  his  horse  with  one  Schermerhom  for  his  bound  t^per- 
(S?*)  watch,  which  was  in  Delamater^s  possession  at  his  (D'«)  ^<"*"^   *  <^<«- 
house  ;  and  which  he,  being  present  at  the  contract,  agreed  day.     Where 
to  keep  and  deliver  to  MUler,  who  said  he  should  call  for  it  f*^®  »  bound 

*  '  to  perfonn  on 

on  the  Saturday  following.  Miller  did  not  demand  it  till  the  demand,  yet 
Sunday  following,  when  Delamater  refused  to  deliver  it,  as-  n^eMwr  ^  " 
earning  to  retain  it  for  a  dollar  due  him  from  Schermerhom  ;  where  he  has 
and  he  afterwards  gave  up  the  watch  to  Schermerhom^  who  hU  power  u> 
gold  it.    Judgment  for  the  plaintiff.  P^^^^^""  J  ., " 

^^  *  where  a  bailee 

promises  to  de<- 

J.  4^  A.  Vanderpoely  for  the  plaintiff  in  error.  liver  a  watch 

on  demand,  to 

S.  Chuver,  for  defendant.  '^'X 

ing  this,  gives 

Curia*    The  defendant  was  not  bound  to  regard  the  de-  ^*  "P  *<*  *  ^^d 

"  Derson* 

mand  on- Sunday ;  (vid.  Cowen^s  Treatisey  135,  and  the  cases 
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NEW-TORK,  there  cited)  (a)  but,  as  the  defendant  parted  with  i\m, 
,^I^^„^'    watch,  and  thereby  put  it  out  of  his  power  to  ffffform  thp. 

pBi.AHATKE,  contract,  the  plaintiff  was  excused  from  the  necessity  of 
ViiuuMB^  making  any  demand^  (Sir  Anthony  \l\/ain'sca$ey  5.  Rep.  21 
r-r/Ae  2d  re^oliUwn  in  ^hat  case.) 

^nd  the  judgment  iiras  ^rmed* 


(d)  -Tbft  caiet  veferred  tp  there,  thovg^h  fbey  apply  to  this  case  in  pm? 
||(4e,  ye(  relate  more  ii]un<)di%te)y  to  the  qaestion*  whether  a  contract  or 
^ak  made  on  Sunday  '9  yoid.  Morgan  v.  Rick^rdti  (1  Browne's  Pennm 
Rep.  171,)  decides  such  a  contract  to  be  void  at  the  common  law.  Drurj^ 
V.  Drfontaine.,  (1  Tauni.  131,)  denies  that  a  s^e  on  Sunday  wfs  void  at  the 
mnmon  law ;  but  ndmitt,  thai  wkert  any  act  ia  forbidden  under  a  penalty^ 
Q  eontraef  to  do  it^  it  now  held  void-  It  overrolos  the  caae  of  Camynt  r. 
Boytr^  (Cro»  Eliz,  485,)  where  it  was  hplden  that,  thoug^h  it  be  penal  Igf 
Statute  to  sell  on  Sunday.,  at  a  fair,  yet  the  sale  is  not  void.  In  Drury  v. 
Jpeftmtaine^  the  question  was  whether  the  sale  of  a  horse  on  Sunday  was 
▼Old,  and  held  that  it  was  npi,  becanae  the  ttatqte,  (^,  Car.  3.)  wbidi  iflth^s 
enly  one  that  can  apply,  says,  merely,  that  ^  no  person  whatsoeyer  shall 
do  or  exereise  any  worldly  labour,  business  or  work,  qf  their  ordinaryi 
ealiingM^  upon  the  Lord^s  day ;""  and  because  this  sale  was  not  work  of  tlMt 
Teodor^s  ordinary  eaUin^^  the  si^le  was  good.  Our  statute  (2  R,  L.  193^ 
$es8.  36,  ch.%i% «.  1,)  is,  ^'  that  there  shall  be  no  travelling,  servile  labour* 
ing  or  working,  &c.^  on  that  day,  without  confining  it  to  work  in  one^ 
wdirutry  calling.  In  Geer  v.  Pii/nam,  (10  Matt.  Rep,  SIS,)  a  promissory 
note,  g^ven  on  Sunday^  was  holden  good,  though  the  pfLrty,  who  set  op  the  dm» 
fence,  had  lost  a  debt  in  Connecticut  on  the  s^me  ground ;  whef  js  the  Supreme 
Court  have  decided  that  contracts  made  on  Sunday  are  Tpid,  (f^ail  T* 
Xunyford,  decided  in  1789,  ^ited  in  1  Stoifft  System^  3j67.)  'tiEat  a  part|t 
is  not  bound  to  perform  a  contract  to  deliver  goods  on  S^mday^  though' thet 
egreement  be  express  tp  deliver  them  on  that  day,  vid.  Jivery  etaLtm, 
^tewart  et  al,  (2  Conn.  Rep.  A*.  S.  fi9.)  In  I^ui0^  y.  Brfimne^  (1  Bl  Bqf^.^ 
#)6,)  Sunday  was  much  considered  f|  relatio|  ^  tt^e  f^p^  |§d  ft#r  pjp^ 
eess,  ftf  well  as  to  ^|trac%i. 


May,  1823. 

V. 

Baxkr  &  Walung,  Ovfiweeni  of  the  Poor,  againti  Rich-   Rf^h^kdmit. 
ARDSON-: — Certiorari,  from  a  Jmtice^s  Court. 

Debt,  (under  Siat.  sess.  24,  ch.  164,  t.  7,  1  J?.  L.  178,     Whether  » 

^  7  7^  7  contract  to  sell 

and  Sess.  43,  <rA.  37,  s.  1,)  for  selling  whiskey  Id  a  quanti-  five  gallons  af 
^le«  tfian  fire  gallons,  without  license,  brought  by  Baker^  q^jra'^beu' 
Waling  against  Richardson,  a  distiller;  who  on  being  ap-  ken  away  ia 
plied  to  at  his  distillery,  by  three  persons  severally,  al  [|^  at^^tha 
difierent  times,  to  purchase  whiskey,  replied,  that  as  he  ^^^''^^^{Jf 
lad  no  license,  heeould  not  sell  less  than  five  gallons ;  which  teller  haVing 
he  agreed  to  sell  to  them,  informing  them  that  they  might  ^oiationxlf  ai 
take  it  away  as  they  pleased.  The  whiskey  had  not  been  excise  Uw^de- 
paid  for,  and.  only  part  taken  away,  in  quantities  of  a  few  ^e  questi^ 
fiarts  at  a  time.    Verdict  and  jud^nent  for  defendant,  I^rvT^  t^ 

.  mt.  1  tion  be  fair,  or 

Vwrta*  The  only  question  was,  whether  these  transac*  %  i^ere  eva- 
tkms  were  fair,  or  intended  as  mere  evasions  of  the  statute*  ^tate.  T^ 
(a)  Whether  the  verdict  was  such  as  we  should  have  giv-  question  is  pro, 
101,18  not  the  point  of  inquiry*  The  question  belonged  to  ry,withwbo^ 
the  iury,  who  have  decided  it  in  &vour  of  the  defendant,  and  ^^^f^  .„  ^ 

^^  court  wiU  ni^ 

the  Cottrt  will  not,  ii|  sucl^  a  case,  set  aside  the  verdict.(i)  interfere, 

^udgnaeat  affirmedf 


(tf)  Thk  if  a  qnettion  frequently  to  be  decided  under  penal  statntei, 
ftoagh  not  so  often  tinder  any  other,  perhaps,  as  under  the  statute  of  usu- 
rf.  Vid.  tke  iUostrations  of  this,  i^  Ordon  Umry^  i64  to  90.  How  fiir 
nmiwwce  of  inteiitiQn  will  excuse  where  ^n  offender  is  brought  plainlf 
within  the  terms  of  ^  penal  laWi  vi4«  ^  very  valuable  nots  by  Mr.  Anthen^ 
tohisJV.P.i^portt,  154.    (Sftif^^  V,  Jtfon^Mfui,  n.  a. 

(^)  Bjir  wiUtUf  be  doiis  in  »po9al«ctian,whiar<  it  is  e2car{y  against  ^ 
K)  J^lm.  101.) 
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BvsHt 
BftAiiTAKP.    Bush  against  Bhainard — Certiorari  from  a  Jusiice^s  Courts 

An  action  Case,  by  Brainard  against  Bush,  who  made  maple  sugar 
•areiessiy  lea-  in  an  unenclosed  piece  of  woodland,  60  or  70  rods  from  one 
ving     maple  q  £5,  residence,  who  kept  Bra%nard*s  coyr,  which,  with  O. 

syrup  in  one's  '  *^  /  i  ? 

unenclosed  ffs  cattte,  ran  at  laige  in  the  woods,  and  Bushknew  that  O* 
by  ttie^iain^  JB's  cattle  SO  ran  at  large.  Bush  left  some  buckets  of  sjnip 
tiff's  cow,  be-  in  his  sugar  works,  under  an  unenclosed  shed,  to  which  fimn- 
nm  at  lar^  ard^s  COW  came  in  the  night,  and  drank,  jrhicb  caused  her 
■^  ed^Uwre  ^^*^*  There  was  no  evidence  of  any  town  by-law,  per* 
is  killed  in  mitting  cattle  to  run  at  large,  nor  any  evidence  of  Bushes 
■m^ason  ^  consent  that  these  cattle,  or  cattle  generally,  might  run  upon 
the  cow  has  no  his  premises.     Verdict  and  judgment  for  plaintiffs 

right  there. — 
Otherwise,    if 

riie  be  there      C.  M.  Lee,  for  the  plaintiff  in  error* 

by  the  defend- 

T^*  ^^      J'  H.  Greqory,  for  defendant. 

non.  One  can*        ^  a     *7^ 

not  recover  for 

from  gross  Savags  Ch«  J.  SiG  utcre  tuo,  tti  non  alienum  ladas^ 
negligence,  in  jg  ^  sound  as   well  as  an    ancient    maxim.     But  in   all 

the  lawful  use 

•f  another's  cases,  where  damages  are  sustained  by  the  plaintiff,  in  conse** 
l^^r  w  free  q^^'^c®  ^f  ^^^  ^se  which  the  defendant  makes  of  his  own 
from  culpable  property,  it  is  necessary  to  inquire,  not  only  whether  Ae  de- 
JSu^pa^^^  ^  fendant  has  been  guilty  of  culpable  negligence  on  his  part, 
but  whether  the  plaintiff  is  free  from  a  similar  chaise.  la 
the  case  of  Blyth  v.  Topham,  {Cro.  Jac*  158,  9,)  the  defen- 
dant digged'a  pit  in  a  common,  and  the  plaintiff's  mare,  be* 
ing  straying  there,  fell  into  the  pit  and  perished.  The  Court 
held  that  no  action  lay,  because  the  plaintiff,  shewing  no  righi 
tohy  his  mare  should  be  in  the  common,  the  digging  the  pit  was 
lawful  as  against  him.  His  loss  was,  therefore,  damnum 
absque  injuria.  Otherwise,  had  he  digged  the  pit  in  the 
highway.  (Roll.  Ab.  88.  Co.  Litt.  56,  a.)  In  Thzonsend  v. 
Wathen,  (9  Ekst,  277,)  the  defendant  set  traps  in  his  un- 
enclosed wood,  which  was  intersected  by  highways  and 
paths.  The  plaintiff's  dogs  were  cau^t  in  the  traps  and  in* 
jured,  for  which  he  recovered.    Cb.  J*  ElUnborough  plac^ 
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the  defendant's  liability  on  the  fact,  that  the  traps  were  set  S8w-toii<^ 

and  baited  with  strong-scented  meats,  so  near  the  plaintifi's       *^* 

yard,  where  his  dogs  were  kept,  that  they  might  scent  the 

bait  without  trespassing  on  the  plaintiff's  wood.    And  he 

asb,  what  difference  there  is,  in  reason,  between  drawing 

tbe  animal  into  the  trap,  by  means  of  his  instinct,  which  he 

cannot  resist,  and  putting  him  there  by  manual  force  ?    In 

Clark  v.  Foot,  (8  John.  421,)  this  Court  say, ''  It  is  lawful  for 

a  person  to  bum  his  fallow,  and  if  his  neighbour  is*  injured 

thereby,  he  will  have  a  remedy,  if  there  4>e  sufficient  ground 

to  impute  the  act  to  the  negligence  or  misconduct  of  the  de* 

fendant."    And  in  IVelh  v.  Howell,  (19  Jokn.  385,)  it  was 

decided,  that  the  owner  of  an  unenclosed  field  may  maintain 

trespass  against  the  owner  of  a  horse,  grazing  there,  unless 

tbe  defendant  shew  a  right  to  permit  his  cattle  to  go  at 

laige.  (a)    In  that  case  it  was  conceded  that  there  was  no 

town  regulation  on  the  subject. 


(a)  Hie  nueleut^  of  aU  the  authorities  in  relation  to  this  subject,  is  the  an- 
oeat  maxim,  that  no  man  thail  take  advantage  of  hit  own  wrong  or  negli" 
paee,  in  his  prosecution  or  defence,  ag^ainst  another.  (12  John,  434.)  A 
kindred  principle,  on  which  this  doctrine  may  he  placed,  is,  that  one  is  bound 
to  oie  any  thing  that  is  his,  so  as  not  to  hurt  another  by  such  user.  (6  Mod* 
314.) 

To  apply  these  maxims,  we  must  first  inquire,  how  the  common  law 
stood  in  the  matter  ?  and,  secondly,  how  far,  and  in  what  respect,  it  has 
been,  or  nay  be,  departed  from,  by  ^tute,  a^eement,  or  prescripticn  ? 

Ftnl.  At  common  law,  every  man  was  bound  to  keep  his  beasts  within 
bis  own  dose,  under  the  penalty  of  answering^,  by  distress  or  action,  for  all 
iDjnry  arising  from  their  being  abroad.  (Per  Parsons,  C.  J.  6  JUau.  Rep» 
9L  F.  JV.  B.  128.  22  H.  6. 9.  Br.  Trespass,  345,  439.  16  H.  7. 14. 
13  Fta.  Abr.  Fences^  A,  Dyer,  372,  pi,  10.  20  Edw,  4. 10.  6  Mod.  314.  And 
Tid.  1  TWn/.  Rep,  629.  19  John.  385.  3  BL  Com,  209.  Selw,  JV*.  P. 
1224:)  And  this,  doubtless,  is  still  the  law,  in  relation  to  such  animals,  as 
samot  be  restrained  by  those  enclosures  which  fumers  of  experience 
would  pronounce  proper  and  sufficient  fences. 

1.  The  first  exception  to  the  common  law,  arises  from  statute,  (sets.  36, 
<.  35,f.  17,  2  A.  If.  133,)  relative  to  division  or  partition  fences.  The 
neglect  to  build  or  repair,  as  required  by  that  statute,  renders  the  party  lia- 
ftie,  in  damages,  for  injuries  arising  from  such  neglect ;  and  this,  not  only  by 
the  express  declaration  of  the  statute,  but  at  the  common  law. 

Under  this  statute,  before  the  party  can  be  made  liable  for  defect  of  his 
pMllkm  fence,  the  proportion  which  he  is  bound  to  build  or  repair,  ought 
to  be  either  agreed  upcD,  or  aMigned^pumaut  to  the  statute.    Till  this,  the 


^ 
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In  my  ofpiniori,  the  deduction  to  be  drawn  from  these  At* 
cisions  18,  that  although  the  defendant  was  guilty  of  grost 
negligence,  in  leaving  his  syrup  where  cattle  running  at  larg6 
inr  the  woods  ntitght  have  access  to  it,  yet,  the  plaintiff,  hay* 
ing  no  right  to  permit  hh  dattle'  tb  ga  at  large  there,  has  nc^ 
fight  of  action. 

Judgment  reversed. 


oblig;&Gon  is  undefined.  ^  The  reipeotiTe  ooenpien  of  two  doiies  ■djoioing, 
are  bound  to  make  and  maintain,  each  one  half  of  the  partition  fence ;  but^ 
unless  the  fence,  or  the  line  on  which  it  is  to  be  made,  has  been  divided,  by 
an  a^eement  between  the  parties,  or  assigned,  pursuant  to  the  statute  or  by 
prescription,  neither  party  is  obliged  to  niaintain  any  part  of  the'  partitiov 
fence.  (PerPorjotw,  C.  J.  6  Man.  Rep.  100.)  And,  indeed,  if  there  exist 
in  such  case,  a  joint  obligation  to  make  the  fence,  no  legal  effect  would 
flow  from  it ;  for  then,  each  party  would  be  bound,  equally,  to  make  erery 
part,  and  if  the  fence  be  defective,  each  party  would  be  chargeable  with 
the  deficicsicy ;  and,  upon  the  escape  of  cattle  from  either  close  to  the  oth«r« 
through  a  defect  in  any  part  of  the  fence,  the  owner  of  the  cattle  could  not 
all^^  the  escape  to  be  from  the  deficiency  of  the  other^s  fence.  {Id*  101  # 
and  vid.  19  John,  385.)  Thus,  the  common  law  doctrine  applies  till  the 
proportions  are  ascertained. 

Wherever  a  dispute  arises,  between  the  parties,  as  to  the  proportion  of 
fence  to  be  maintained  by  each,  it  may  be  settled  by  the  fence  viewers,  even 
where  there  haaibeen  an  agreement  on  the  subject.  (4  John,  Rep.  414-15.) 
and  such'decbion  may  be  made  by  parol,and  proved,  like  any  other  fact,  ret- 
ting in  the  memory  of  witnesses,  (id.  415-16 ;)  and  it  is  finally  to  be  deter* 
mined  by  the  balance  of  testimony.  (uf.)On  being  ascertained,  under  the  stat- 
ute, the  assignment,  pursuant  thereto,  imposes  the  same  duty  as  would  result 
from  a  prescription ;  and,  instead  of  a  curia  elaudenda^  one  tenant  may,  after 
proper  notice  and  due  time,  prescribed  by  the  same  section  of  the  statuta 
above  quoted,  make  and  repair  the  fence  belonging  to  the  other,  on  his  n^* 
lect,  and  reefer  the  expense  of  him,  in  an  action  for  work  and  labour. 
(9  John.  136,)  Section  18  of  the  same  statute,  (2  jR.  L.  133,)  provides  a  still 
more  speedy  remedy  for  rebuilding  .such  partition  fences,  enclosing  mead* 
ows  or  low  land,  as  are  liable  to  be  carried  away  by  the  floods  and  high  tides. 

By  statute,  (Sess.  36,  ch.  35,  t.  12, 2  R.  L.  131,)  town  meetings  may  reg-. 
ulate  partition  and  eireuiar  fences,  and  determine  the  times  and  manner  ojT 
ndng  their  eonmum  lands,,  meadowi  and  other  commons^  and  the  times,  pla- 
ces and  manner,  o(  permitting  or  preventing  cattle^  See.  to  go  at  large. 

The  subjects  of  this  statute,  are  either  partition  or  circular  fences.  The 
tdwils'have  no  power  to  interfere  with  the  interior  regulations  of  a  man*« 
farm,  either  in  keeping  his  cattle  or  building  his  fences.  (12  John,  433.) 
They  can  impose  no  duties,  to  maintain  fences,  beyond  those  which  tenanta 
are  bound  to  maintain,  by  common  or  statute  law  ;  though  they  may,  by 
ftatote,  (2  R,  L\  131»  1. 12,)  deterauB«  tho  su^eieaey  of  these  required  by 
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Cutler  agatTi^l  Cabpenter — Certiorari  from  a  Justice^s 

Qmrt. 

Case,  in  the  Court  below,  by  Cutler  against  Carpenter^    x  witness,  on 
for  fraud  in  the  sale  of  a  horse.     At  the  sale,  the  defendant  J»."   """^i'^r 

tion  in    coieit 

lepresented  the  horse  good  to  work,  as  far  as  he  knew  ^  after  having 
whereas  he  was  fickle,  and  the  defendant  had  said,  that  the  '^^er^ation! 
horse  had  troubled  him  once,  in  drawing  hay.     To  shew,  and  stated  thai 

.,,  i^.iMt        !/•         there  was  no- 

however,  that  he  had  not  deceived  the  plaintin,  the  defen-  thm^  in  it^ 
dant  called  a  witness,  who  swore  that,  in  a  conversation  with  ^"^^^^5^*^  ^jat 
ibe  plaintiff,  he  said  that  the  defendant  had  told  Atm,  that  he  it  alluded  to  a 

particular 
time,     should 

Aot  be  permitted  to  ex|)reas  bib  belief,  as  to  that  fact  And  Wh^re  such  an  answer  was  ol^jec- 

Isd  to»  bat  •^■"'***^i  tbe  jiidgm«nt  was,  for  that  reasoo,  reversed. 


Uv  to  be  built.  (12  ^oltn.  Rep.  433.  15  John,  R,  220.)  These  circular  fences 
are  matters  of  local  concern,  and  are  noticed,  ior  the  first  time,  that  I  can 
diseo7er,in  1  Smilh  k  Livingtton*a  edition  of  the  laws  of  this  state,  426,  by 
the  recital  in  a  colonial  act  there,  passed  in  1750.  It  recites,  that  the  free- 
bolden,  &c.  in  some  cities  and  towns,  &c.  are  accustomed  to  make  ciretUar 
fence*  far  the  tumndnding  of  their  lands^&e,  by  which  means  gjeat  quantities 
of  their  lends,  Sic  are  surrounded  by  a  common  enclosure,  securing  tbosa 
who  do  not  contribute  towards  making  it ;  and  then  provides  for  compelling 
caotribqtioD,  in  a  summary  manner,  which  has,  by  subsequent  statutes,beoa 
left  to  town  regulation. 

When  our  ancestors  first  setUed  in  this  country,  they  found  it  uncultiva- 
ted ;  and  when  closes  were  made  by  the  settlement  and  cultivation  of  the 
lands,  there  could  be  no  prescription  to  fence  ;  and,  therefore,  the  corn- 
nan  law,  authorising  the  writ  of  curia  claudendcty  being  inapplicable  ^o  t^ 
state  of  the  colony,  was  never  introduced.  (Vid.-  6  Mast,  Rep.  94,  5.)  Pro* 
Tiiions  respecting  fences  were  early  made  by  the  legislature  of  the 
colony  of  JVeir-larX:,  which  have  been  continued  since  the  revolution, 
Dsarly  in  their  colonial  shape.  These  statutes  are  the  foundation  of  all 
the  obligations  imposed  on  the  citizens  by  law,  to  make  and  repair  fences. 
[14.  95.  Vid.  1  Lawi  JV.  Y,  by  SmUh  Sc  Livingstoji^  426,  427.  Do.  by 
Van  Schaick^  3, 289-90.  2  do.  by  Jone*  k  Varick,  337, 8, 9.  2  do.  by  Greeg^- 
kef,  170,  2, 3.  1  do.  by  Kent  k  Radeliff,'  331, 2, 3.  2  do.  by  JVoodwarth 
k  Fan  >'«#,  131,  3,  4.)  Their  great  object  is  to  establish  the  rights  and  ob- 
ii^tions  <^f  tenants  of  adjoining  closes,  respecting  the  making  and  main* 
tuning  .partition  fences.  These,  where  th^ir  proporti<Hi  of  the  partitio9 
fence  \s  aAsig>^ed  to  them,  or  to  those  under  whom  they  oloim,  by  the  feo(|% 

Vol,  r.  11  . 
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NEW  YORK,  had  had  one  scrape  with  the  bone ;  but  there  was  nothing  in 
*^'  "  '  the  conversation  from  which  he  cotdd  say  that  the  plaintiff  al" 
luded  to  the  time  of  the  sale^  as  theperiod  when  the  defendant 
had  given  him  this  information.  He  was  then  asked  bj  the 
defendant's  counsel^  what  his  belief  vfHS  as  to  that  fad  ?  Tbis 
question  was  objected  to  ])y  the  plaintifT's  counsel,  but  the 
objection  was  overruled.  He  then  answered  that  he  took  it^ 
that  the  time  of  sale  was  meant*  Verdict  and  judgment  for 
the  defendant* 


T.  Ldtmytr^  (an  the  platntiff  in  error. 
£•  Holliday,  for  defendant. 


Tiewwti  punittiit  to  Ukb  itatate,  fa«r«  no  right  to  «  dbtrets,  or  action,  for  an  jr 
injury  annng  from  the  absence  or  defect  of  the  fence,  which  they  are  thus 
bonnd  to  build  or  repair,  provided  such  injnry  arise  from  the  intrusion  of 
cattle,  which  are  rig:htfcilly  on  the  adjoining  land.  The  rights  of  persons,  not 
having  any  interest  in  either  of  the  adjoiningcloses,  remain  unaffected  by  the 
statute,  and  are  to  be  defined  and  protected  by  the  common  law.  (6  JSoms. 
Rep.  97-8.)  When  the  proportion  has  been  ascertained,  instead  of  aver- 
ring, in  pleading,  that  a  tenant  has  used,  by  prescription,  to  make  and  re- 
pair, in  the  technical  form,  it  is  sufficient  to  allege,  that  he  is  obliged,  by 
law,  to  make  and  repair,  and  give  tiie  assignment  in  evidence.  (M  96.) 

2.    An  agreement,  settling  the  proportions  of  the  partition  fence,  woiild, 
doubtless,  have  the  same  effect  as  an  assignment  under  the  statute ;  though, 
in  order  to  be  effectual,  it  must  be  made  between  the  parties  to  the  ^lit,  or 
those  under  whom  they  claim.    (4  John*  Rep.  414-15.    6  Man,  Rtp.  97.) 
Ch.  Justice  Parsons^  in  speaking  of  these  agreements,  says,  that,  ^When 
there  has  been  no  assignment,  but  only  an  agreement  executed  by  the  ten- 
ants of  the  adjoining  doses,  it  may  be  a  question  whether  such  agreement 
shaU  have  the  force  of  an  assignment,  and  if  not,  whether  the  tenant,  whose 
cattte  have  escaped,  can  plead  snch  agreement  in  bar  of  an  action  of  tres- 
pass, or  must  have  bis  remedy  by  an  action  on  the  agreement.    It  is  tnie« 
that  a  curia  clatidenda  doetf  not  lie,  but  against  a  tenant,  who  is  obliged  by 
prescription  to  repair.    And,  by  analogy,  an  agreement  between  the  ten- 
ants, making  a  division  of  the  fence,  each  one  mutually  undertaking  to  re- 
pair his  part,  would  not  authorise  one  tenant,  who  had  made  or  repaired 
the  fence  of  the  other,  on  his  refusal,  to  recover  of  him  the  expense.     Bat 
there  appears  to  be  no  good  reason,  after  an  actual  division  by  such  agree- 
ment, if  the  cattle  of  one  tenant  escape  into  the  dose  of  the  other  tenant, 
through  the  defect  of  the  fence,  which  the  other  had  agreed  to  make  ami 
repair,  why  the  owner  of  t^  cattle  might  not  aver,  that  the  party  com.- 
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Curia.     The  Justice  erred  in  permitting  die  witness  to  itzw-torr, 
«tate  bis  btlief^  after  be  had  sworn  that  there  was  nothing  in      ^^^^^-^ 
Iht  canv€rsaiian^  from  uhich  he  could  say  that  the  plaintiff  re-      Cutlk& 
femd  to  the  time  rfihe  sale.  Cahfmtke. 

Judgment  reversed,  (a) 


(«)  When  a  witnesi  may  ^ve  his  opinion,  vid.  1  PhU.  Ev»  226,  and  the 
ctsa  there  eited.  The  2  Am,  ed.  p.  209,  contains  the  cases  more  f  dUy .  In 
SiieU  et  aL  ▼.  Mou»  etiiL(l  John*  Hep.  96,)  a  witness  was  allowed  by  Lw- 
inpion^  J,  at  nisi  jfriut^  to  give  his  im^pfmmtm  ae  to  the  atfbttinoe  of  a 
coaversation. 


ptunin^  had  hound  himself  hy  his  agreeoientY  to  make  and  maintain  the 
fane,  and  that  the  eattle  escaped  through  his  default ;  for  if  he  had  agreed 
to  Bake  and  repair  the  fence,  he  oaght,  by  law,  to  fulfil  his  agreement.  Pre- 
scription to  fcBoe,  is  allowed  at  the  common  law,  as  resulting  from  an  ori* 
gbsl  gramt  or  agreement,  the  evidence  of  wfaioh  is  lost  by  the  lapse  of 
time;  and  it  is  reasonable  that  the  agreement  produced,  should  be  as  eflec- 
taslia  a  presumption,  that  it  once  existed,  but  is  lost,  arising  from  ancient 
usage.'*  (fi  Mats,  Rep.  96, 7.)  And  it  has  been  determined  in  this  state,  that 
where  the  party  has,  for  several  years,  kept  up  a  certain  part  of  the  diris- 
ien  fenee  as  his  own,  this  is,  priwia  fatie^  enough  to  diew  that  it  belongs  to 
him.    (15/afat.  220,  1.) 

3.  Presariptiott  may  form  another  exception  to  the  common  law.  The 
ctnntry  has  now  been  settled  long  enough  to  aHow  c^  the  time  necessary 
t»  prove  a  prescnption,  (vid.  2  John.  Rep.  357 ;)  and  ancient  assignments 
ef  fesee  riewera,  made  under  the  late  colonial  laws,  and  also  ancient  agree  : 
swDts  made  by  the  parties,  may  have  once  existed, .  and  be  now  lost  by  the 
Ispse  of  time,    (6  Matt.  Rep.  97.) 

h  seems,  then,  that  the  owner  of  the  cattle  may  arer,  1.  That  the  party 
emplaiaing,  ought,  by  law,  to  makeand  maintain  his  fence,  in  which  case 
ht  may  prove  the  asstgnBent  or  apportionment  by  the  fence  Tlewers ;  or,  2. 
TIat  he  ie  bound  by  agreement,  to  make  and  repair  the  fence,  setting  out 
tke  agr«eBMBt  in  pleading,  and  provingit  accordingly ;  or,  3.  That  he  was 
baaed  by  pwetiiption,  when  he  should  regularly  plead  the  prescnption,  and 
■Bf  prove  it  by  sneieBt  umge.  {Id.  97,  and  vid.  Tfu  opinion  ofPopham,  J. 
hMnM  ▼.  9mHh^  againstthe  other  Judges,  Cro.  Eiis.  709.) 

Thme  statutory  proTisioos  oblige  a  tenant  to  fence  against  such  cattle  oH' 
(y  as  are  ri|^btf<^y  on  the  adjoining  land.  Beyond  this,  all  rights  remain 
siiteammoB  lavT ;  at  which,  saysCh.  Justice  Partons^  **■  when  a  man  was 
•btifsd  by  preaeriptiofi  to  feBBehiidoie,  he  was  not  obliged  to  fence  against 
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Vas  DsVbbr 
STANTojr.     ^^^  ^^  Veer  against  Stanton — Certiorari  from  a  Justice^^ 

Courts 

« 

Trespass,  in  the  Court  below,  by  Van  De  Veer  against 
aef^dant  ^*  Stanton.  After  issue,  the  defendant  made  affidavit,  that  the 
made  aifidavit.  Justice  was  a  material  witness  for  him,  as  he  was  advised  by 
tice  was  a  mal  ^'^  counsel,  and  verily  believed,  of  which  he  was  not  appri- 
teriai  witness,  zed  till  after  the  adjournment ;  and  moved  for  a  non-suit. 
aDonsuit ;  and  'I'he  plaintiff  offered  that  the  Justice  might,  on  the  trial,  state 

the  plaintiff  of- 
fered that  the  statement  of  the  justice  mig^ht  be  receiyed  as  legal  evidence,  to  which  the  de- 
fendant refused  to  accede,  and  the  justice  non-suited  the  plaintiff,  with  costs,  the  judgment 
was  rerened  onoertioraii. 


any  cattlp,  but  those  which  were  rightfully  in  the  adjoiaiDg  close.  (10  £• 
4.  7,  8.  22  E,  4.  Fiiz.  Ahr.  Curia  Claudenda,  2.  Jenk.  4  Cent,  ta.  6.) 
But  tlie  owner  of  the  cattle  may  avail  himself  of  the  insufficiency  of  the 
fence  of  the  dose  injured,  if  he  has  an  interest  in  the  adjoining  close,  to 
authorise  him  to  put  his  cattle  there«  as  a  right  of  way,  an  highway,  a  li- 
cense, a  lease,  or  a  right  of  common.     (^Fitz.  M  B.  298,  note.) 

*^  Against  this  position,  the  plaintiff  has  cited  Fitz»  *Ahr.  298,  note  6,  wher« 
it  is  said  that  if  A  be  bound  to  fence  against  B,  and  B  against  C,  and 
beasts  escape  out  of  the  land  of  C,  into  the  land  of  B,  and  thence  into  the 
land  of  A,  A  shall  not  maintain  trespass  against  C.  But  if  A  be  boun4 
to  fence  against  B,  and  the  beasts  of  B  escape  iuto  the  lands  of  A,  and  thence 
into  the  lands  of  D,  a  stranger^  D  may  maintain  trespass  against  B,  who 
shall  be  left  to  his  turia  ctaudend(^  against  A.  By  calling  D  a  stranger,  I 
■uppose  is  meant,  that  neither  A  nor  P  is  bound  to  fence  against  each 
other.  For  this  distinction  is  cited,  10  E.  4.  7,  and  36  JEf.  6.  FUa,  Abr^ 
Cur.  Claud.  Bar.  168. 

^  As  this  distinction  is  not  supported,  but  opposed  by  other  rases,  we  have 
looked  into  the  authorities  cited.     The  10  E.  4.  7,  clearly  proves  that  D 
may  maintain  his  action.  It  is  thus  laid  down  by  Ckoke,  justice,  ^  If  I  have 
*^  a  close  between  the  close  of  A,  on  one  side,  and  the  close  of  B,  on  the  oth- 
^  er  side,  which  I  ought  to  fence  ;  and  through  defect  of  fence,  A^s  cattlo 
**  escape  into  my  close,  I  can  have  no  action,  for  it  is  through  my  own  de* 
**  fault.      But  if  they  pass  through  my  dose  into  the  close  of  B,  he  may 
*^  have  an  action  against  A,  wHo  shall  be  put  te  his  writ  de  curia  elaudendm 
against  me."— The  case  of,  36  H.  6.  is  not  reported  in  the  year  books,  but 
there  is  a  short  statement  of  it  in  Fits.  Ahr.  Bar.  168.     And  I  believe  tho 
distinction  arose  from  a  mistake  of  the  case.     It  is  thus :  ^  J^ott^  that  it  w-»« 
f^  a4judged  by  the  court,  if  my  beasfl  go  into  the  elose  of  another  [lU  aiUr^i^ 
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any  facts  within  his  knowledge,  which  should  be  received  as  new-yopk, 

evidence,  to   which  the    defendant  refused    to  accede. —  ,^JiJ^' 

Whereupon,  the  Justice  non-suited  the  plaintiff,  and  gave  vavDeVur 

juc^ient  for  the  defendant,  for  his  costs,  although  the  defen*  g^A  Jio» 
dant  expressly  waived  all  costs,  and  told  the  Justice  he 
fifaould  ask  none* 

J.  /•  Danfortk,  for  the  plainti0*  in  error* 

f^sh  ir  Eacker^  contra. 

Ciiria.    The  Justice  erred  in  non-suiting  the  plaintiff;  and 
taviug  given  judgment  against  him  for  costs,  error  lies.(a) 

Judgment  reversed. 

(a)  SmUhY,S'uits^2  John.  Rep,  9.  Wilson  r,  Foret^  6  td.  110.  Seher- 
merhom  v.  Jtukim.,  7  id,  373, 


'  whkb  16  adjoiniDg  to  my  close,  for  the  defect  of  the  eloie  of  the  other, 
^  [dt  ttnUrcJ   and  farther  go  into  another  [au/re]  oloae  of  the  other, 

*  [dt  Caulre]  that  I  shall  not  be  puniehed,  hecaase  I  do  not  retake  them« 

*  and  put  them  again  into  my  close,  until  reparation  be  made  of  the  other 

*  dose,  because  they  would  go  again,*^  &c.  Now,  by  mistaking  the  third 
clo!e  for  a  close  of  a  third  person,  who,  because  of  the  defect  of  his  own 
feace,  could  maintain  no  action  against  the  owner  of  the  eattle,  the  distinc- 
tion arose,  but  it  is  not  well  founded.  That  I  have  given  the  true  transla- 
tioa,  appears  from  Jenk.  4  Cent  ca.  5.  The  rule,  as  there  laid  down,  is,  if 
A  has  Grten  (wre^  adjoining  to  his  own  dose  Whiie  aere^  which  adjoins  to 
B's  close  Black  ucrt^  which  A  ought  to  fence  against :  If  B^s  cattle  go  from 
his  Bhtkacre^  to  A^s  White  aere^  and  thence  to  A*s  Oreen  aere^  thb  is  no 
trespass,  because  A  did  not  fence  his  Whiie  acre  against  B^s  Black  acre. 
This  seems  to  be  the  same  case  of  36  U.  6.  stated  in  Fiiz,  Bar.  168. 

**■  We  therefore  consider  it  setUed  at  the  common  law,  that  the  tenant  of  any 
floae  is  not  obliged  to  fence,  bat  against  cattie  which  are  rightfully  on  the 
Bdjoimqg  land.  And  accordingly,  in  the  entries,  where  defect  of  inclosure  it 
pleaded,  the  party  pleading  it  claims  some  right  or  interest  in  the  ad* 
joiaiog  dose,  whence  the  escape  was  made,  or  justifies  under  those  who 
have  such  rig^t  or  interest  (Raet,  Ent.  620, 6.  622.  6  ImU  Ckr,  677, 
6€0,  and  the  entries  the*  ecited,y 

It  was  upon  these  principles  that  Rutt  ▼.  Low  &  Stanwood,  (6  Matt.  /Zep. 
SQ^)  was  determined.  This  case  settles  direcUy  the  doctrine  before  advanced, 
&at  one  is  not  bound  to  fence,  except  against  such  cattle  only  as  are  law-i 
fo&y  in  the  adjoining  close  ;  and  it  also  decides  that  those  cattle  cannot  be 
nid  to  be  lawfully  Uiere,which  have  broken  in,  through  the  defect  or  absence 
i^f  %  iSniee,  which  (be  o^ir^er  of  a  clpse  adjoining,  in  another  place,  is  bound 
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Baylkss 

CrLtt       Batless  agamst  Crany — Certiorari  from  the  AssistajU  Jua- 

ike^s  Court  of  the  dty  qf  JStewYork, 


An  assistant 
justice   is 
bound  to  issue 
A  yenire,  if  de- 
manded,     on 
the  same  day 
on  which  the 
first  order  lor 
an      adjourn- 
ment is  made, 
after  issue,  and 
inquire  into  the 
nesses,  or  other 


Assumpsit,  in  the  Court  below,  by  Crany  against  Bayless. 
Issue  was  joined  Julj  15th;  183$,  and  the  cause  was  adjourn- 
ed, on  the  plaintiff^s  request,  to  3  P.  M.  of  the  same  day, 
when  th0  defendant  requested  a  further  adjournment  to  the 
18th  (then)  instant,  and  that  the  cause  should  be  tried  bj  ju- 
ry.    The  Justice  granted  the  adjournment,  but  reAised  a  ve- 

before  proceeding  to  inquire  into  the  merits  of  the  cause.  Proceeding  to 
merits,  BMaiis  the  investigation  of  the  merits,  by  an  examination  of  wit-^ 
testimony.  *  • 


to  build  and  repair.  In  that  case,  the  defendants,  as  bailiffs  of  TVoffc,  made 
oQgniaance  of  taking  the  plaintilTs  cattle,  damage  feasant^  in  TVask^t  clo^e. 
Tfee  pteintilf  pleaded  that  he  was  seized  of  a  close,  called  Biscay  ItUmdt 
which  was  enoloied  by  a  fence ;  that  to  his  close  was  adjoined  TVatk^t  elote, 
the  loemin  ^fiie,  Rigg^t  «fo«e,  and  iho  Lmo't  dote ;  ihtX  Rigg*$  ehte -wom 
abo  adjonring  upon  TYvuft't  elote ;  and  that  LchbU  elon  was  adjoining  im 
Rigs' t  clofe,  thus : 


Rust^s  closcj  called  Biscay  Island* 


ItOJD^ 


Biggs. 


Trask^ 
locus  in  quo* 


That  the  putitifln  ienoe,  between  the  plainttff'e  close  and  the  locui  in 
iras  undivided,  and  that  he  and  Tr€uk  were  jointly  and  equally  bound, 
by  law,  to  make  snd  maintain  the  same  ;  and  the  same  as  to  the  partitkm 
fenoe  between  the  plaintiff  and  Lsw^  who  were  jointly,  &Xi.  bound,  by  law, 
to  Aiake  and  maintain  tike  same.  Th«t  the  same  partition  fenoes  were,  in  all 
parts,  not  legal  and  sufficient ;  that  the  plaintiff  put  the  cattle  in  his  own  cloee, 
to  depastnret  whenioe  they  eieaped  into  LewV  dose,  through  the  insoffi-^ 
CMnoy  of  the  partitiOB  fenoe  ;  thitnoe  into  Riggt*  dose,  for  want  of  any 
portition  fenoe  between  hit  and  Lou^t  dotes ;  and  thenee  into  the  locwin 
ftiOi  because  there  was  no  partition  fence  between  Riggi  and  7V«uft.  On 
,  rfcwwrrwy  judgment  was  given  for  the  defendants.  And  the  Court  took  the 
iromtdt  that»  had  tba  catt|«  escaped  direotty  from  the  plaintiff^  into 
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Hire*    Judgiaeat  for  tibe  pkiDtiff.  The  question  was,  wltetfa- kvw-tokk, 
er  it  was  loo  late  to  demand  a  venire  after  the  first  adjourn-  ^,^^^J^' 
ment. 

D.  Rogersy  for  the  plaintiS*  in  error. 

W»  Ij*  Rostj  contra* 

Cwrku  By  statate,  (««m«  36,  ebs  86,  $•  05, 9  R*  L.  374,) 
it  is  lawful  £n-  eitber  of  ttie  parlies,  aiker  ifsue  joined,  and 
Wore  the  Conirt  ahall  pvoctei  to  mquirt  tiito  tlu  nurif*  o/'lJU 
cmistj  to  demand  a  trial  by  jury.  By  the  act,  (mm.  43,  ch*  f  ^ 
1.  3,)  this  cannot  be  done,  ^'  after  the  day  in  which  an  order 
has  been  made  for  an  adjournment."  The  application  for  a 
jury  having  been  made  the  same  day  on  which  the  first  order 


Tradi^i  c]os«,  he,  being  as  much  bound  to  impair  w  TroAt  co«]4  aot  alkfr 

the  iosafficieiicy  of  the  fence,  againrt  the  latter  ;  nor  eould  ho  alligo  tlie 

deficiency  of  the  fence,  between  him  and  Lowy  tbe  placa  wfaoretheeatUe  at*> 

aped,  he  and  Low  bein^  equally  bound  to  repair  thoir  partiia<»n  fiMoe,;  aad 

tint,  in  fine,  it  was  immaterial  whether  the  cattle  as^ajpod  throvgli  jUwvV 

defiuih,  or  not.    Lov)  and  Riggs^  for  aught  that  appeared,  were  not  boiuA 

to  Hiake  a  partition  fence,  between  them,  and  Low  waa  obliged,  at  hii  peril, 

if  the  cattle  were  rightfully  there,  to  prevent  their  eacapeinto  Rigg**cLot». 

The  calde  were,  by  wrong,  on  Biggs'  close,  being  treapaasers,  by  asoaping 

firom  Loi9*f  aloee,  and  77*054  was  not  bound  to  fence  against  them,  becanae 

/ZioT  had  DO  right  to  put  his  cattle  there.    And,  indaedi  that  if  the  cattle 

had  escaped  through  the  defect  of  Lwt^t  fence^  the  plaintiff  couM  not 

majntam  replevin  against  the  bailifBs  of  TViu^but  must  bring  case  against 

Low.  (Vid.  Pro.  Joe.  66&,  Holbeck  v.  Warner.  1  Salk,  335,  Star  v.  JZoafot^.) 

Cattle,  in  the  highway,  are  spoken  of,  by  Ch.  J.  Partont,  as  being  in  a 

plaoe  against  which  the  tenant  is  obliged  to  fence,  because  such  cattle  are 

lawfiilly  there ;  and  he  cites  FUz.  JV.  B,  29a,  noiCtUt  prove hiaposition.  Biit 

this  should  be  understood  with  its  proper  qualifications  The  note  re^nttcl 

to  quotes  three  authorities  from  the  year  books,  viz :  15  If.  7. 17  ;  2t  EA 

4.  8, 49,  and  10  EtL  4.  8,  as  proving  this,  and  this  only,  that  if  ketut*  eieape^ 

iu  view  <f  the  owner^  by  default  of  enel/mut^  at  out  cfahtghmKjff  ike,  freth 

ntitmajf  be  shewn  in  just^fiaUion;  buLt  if  it  does  not  ajtpettr  tkey  ware  m 

r^ir  of  the  owner^  f  resit  stUt  shall  not  be  pkadtd  in  bar^  emeept  the  plaMiff 

eUeges  Tiotice,     Tliese  cases,  evidently,  suppose  the  owaer  travoHing  with 

his  beasts,  or,  at  least,  that  they  are  tusned  into  the  road  merely  to  trav^ 

from  one  point  to  another,  without  his  presence  :  but  tiie  owner  has  no 

Biore  right  to  turn  his  beasts  into  the  highway,  or  suffer  them  to  run  there, 

for  the  purposes  of  g^razing,  than  he  has  to  turn  them  into  his  neighbour's 

fotnfield.    And  this  is  also  evident,  from  a  pleading  in  Heme,  828.  Indeed, 


Cft4»T. 
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KK  w-YORK)  for  an  adjournment  took  place,  but  not  till  after  that  adjourn*-^ 
C^^^nX^  '  ment,  the  only  question  is,  whether  the  fir^t  adjournment  wa» 
BATLEit  a  "  proceeding  to  inquire  into  the  merits."  By  **  proceed- 
ing to  inquire,  &c/'  we  understand,  (fie  tnvesiigatian  of  the 
merits^  by  an  examination  of  tuitnesses^  Or  other  testimony m 
{Cowen^s  Treat.  526.)  It  is  said  that  Cowen  cites  no  authori-- 
ty.  He  is,  however,  supported  in  the  dictum  by  Olney  v, 
Bucon^  (1  John*  Rep.  14S,)  and  there  are  repeated  decision* 
of  this  Court,  recognising  a  Justice^s  right  to  ittue  a  venire 
after  an  adjournment.  {Vid*  3  Caints^  137,  and  Sebring  r« 
WheedoHy  8  John.  Rep,  460.) 

Judgment  reveraed* 


ffiu  point  is  now  establisbed,  bodi  in  MassMshniC^  and  in  this  state.  (}0 
Mdtt,  Rep,  33.  19  John.  385,  and  vid.  2  U.  BL  627, 5.  P.)  And  if  cat* 
tk,  so  on  the  bigliway,  for  the  purposes  of  g;razing,  escape  into  the  adjoining 
dose,  the  owner  of  the  catfle  eannot  avail  himself  of  the  iiisiifficiency  of 
the  ^Nioes,  in  excuse  of  tBer  trespass,  (id,  ibid,)  for  the  publick  have  no 
right  in  a  highway,  except  to  pass  and  repass  thereon.  (1  Burr.  143.  2 
Sir.  1004.  1  WiU,  107.  6  Ea»t,  154.  2  John.  Ref.  357, 303.  6  Mau. 
Rep.  454.     15  Ji^n.  453.    13  Mast.  Rep.  256.    16  id.  33.) 

Have  towns,  or  even  the  legislature,  the  power  to  interfere  with  com* 
mon  law  rights,  by  authorizing  cattie,  &c.  to  run  at  large  in  the  h^hway  f 
The  question  has  never  arisen  in  our  Courts,  thoagh  som^  of  our  authori*- 
tiM  look  like  takmg  it  for  granted.     (12  John.  433.     19  id.  305.)     And 
many  towns,  in  practice,  assume  to  exercise  this  right.    \\'ithout  examin* 
ing  the  oonstitotional  right  of  the  legislature,  to  thus  take  the  property  of 
one  man  and  give  it  to  another,  I  imagine  it  will  be  found  that  no  soeh 
power  was  ever  intended  to  be  given,  by  any  act  of  the  legislature  of  thia 
state.     The  only  existing  statute,  is  the  one  before  cited,  (2  R.  L*  131,  r. 
12,)  which  gives  towns  the  power  to  direct  the  use  and  mantigetMnt  <if'theit 
eomnum  landt^  and  the  timeSf  See.  ofpermilting  or  preventing  eaitle,  horses^ 
sheep^  nptncj  tee.  to  go  at  large.    Now  they  have  a  much  stronger  statute  is 
Mattaehtuetts^  which  has  been  held  not  to  have  this  effidL  Their  colonial  acts 
like  ours,  began  with  mentioning  commons^,  spoke  of  cattle,  ^c  going  at' 
large^  on  the  eomnumt ;  others,  like  our  statute,  of  their  going  at  large,  g'er^ 
trolly^  without  confining  it  to  commons  ;  and  one  act,  passed  there,  regti«- 
lated  the  manner  in  which  horses  might  go  at  large,  ontheeofrnnont  ortoayr 
of  any  town ;  and  towns  are  authorized,  in  that  ^aXo^-ia  grant  liberty  for 
horses /o  go  ff/ ter^e,  and  unfettered;  and  so  in  relation  to  pther  cattle. 
Tet,  in  Staekpole  et  aL  v.  Healpj  (16  Jtfcss.  Rep.  33,)  the  Supreme  Court  of 
tbat  state  held,  tmaatmously,  that  these  expressions  might  all  be  satisfied; 
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SVTLIF* 

SuTLiFF,  demaodaiit,  against  Forget,  teDant«    .  Fmcst. 

I'lacita,  of  August  teno,  1821. 

Waahiagton  County,  as.  SaraA  Sui/t/,  widow,  who  was  jowe^^^^Jte 
the  wife  o/  Richard  Sutliff^  deceased,  by  John  Craty  <r  m*i/  hMbei.-^ 
John  Mc  Lean^  Junior  J  her  attomies,  demands  against  Phil'  that  demand* 
%  Forgij/j  the  third  part  of  ten  messuages,  ten  barns,  ten  ^  u^tio^*** 

that  she  and 
her  husband  came  to  this  stkte  in  1786,  wit^  intent  to  become  dtixens,  and  resided 
WretiO  his  death,  in  1820 :  That  her  husband  was  naturalized  Auo^  29th,  1803,  and  that 
he  purchased  the  premises  i^  question,  not  exceeding  1000  acres,  January  4th,  1804. 
HeUL,  that  this  purchase  enured  to  the  demandant's  benefit ;  and  a  right  of  dower  then  ves- 
liog  in  her,  and  she  having  done  nothing  to  divest  it,  she  is  entitled  to  reoover.  This  is  by 
Ihe  statute  of  1802, 2.  ILL.  642.  ^        /yf i>   ? 

The  alien  widow  of  a  natural  bora  citiisen  cannot  be  endowed ;  and  it  foUows,  that  the  ^^  ^^  ^^'^^ 
alien  widow  of  a  naturalized  husband  cannot  be  endowed,  independent  of  the  statutes  au-  ^^  -  O/y  ^ 
tiMnaagaHens  to  purchase  and  hold  real  estate.  ^        / 

U  aums^  that  the  widow  does  aot  take  as  fvir€hM9r%  Aeir,  asf^tl,  or  under  any  other  word 
med  by  the  statutes  expressly  to  designate  the  person  intended  to  take,  but  rather  under  a 
numtntdwe  ti^A  tapwthoaer^  within  the  general  spirit  and  Abject  of  those  statutes. 

A  conveyance  to  husband  and  wife  makes  them  neither  joint  tenants,  nor  tenants  in  com-* 
moa ;  but  both  are  seised  of  the  entirety ;  and  neither  can  alien,  without  the  consent  of  tha 
vther,  and  on  the  death  of  one,  the  whole  will  go  to  the  survivor. 

A  wi£e  cannot  purchase,  except  through  the  medium  of  her  husband. 

A  tight  to  dower,  is  an  interest  in  lanxh,  contingent,  durii^  the  life  of  the  husband,  iMit 
tendered  absolute  by  his  death. 

Bat  it  is  a  right  resting  in  action  merely,  and  cannot  be  so  aliened,  as  to  enable  in  as* 
signee  tebriag  an  actios  in  his  own  name  ;  although  it  may  be  released. 

The  right  to  dower  is  incideat  to,  and  inseparable  from  the  estate  acquired  by  the  hus- 
band. ^ 

Aiatundization,  merely  removes  the  disability  of  the  alien  to  hold,  leaving  a  right  va  tha 
to  eater,  if  be  dies,  without  heirs,  or  leaving  alien  heirs  only. 


by  ml(Bnuig  to  a  naming  at  large  in  ifie  common  lands  of  toumt^  and  did  no\ 
^ssimid  to  kigkvfttjft.    They  reason  thus :  **  Did  the  legislature  mean  to 
'tooeh  rigliti  protected  by  the  c<Mnmon  law  ?  I  may  ask  another  question  : 
eonld  they  do  so,  if  they  were  disposed,  (which  is  a  case  never  to  be  suppo- 
a^)  without  making  compensiition  to  the  owner  ?  Take  the  case  of  a  fruit 
^ee,  standing  in  the  road,  but  in  a  situation  to  afford  a  convenient  shade  to 
fta  traveller;  an  ornament,  but  not  a  nuisance,  to  the  way ;  and  yield- 
fag  an  annual  profit  to  the  owner  of  the  soiL    Now,  the  legislature  might, 
a  they  thought  it  expedient,  provide,  by  law,  that,  for  the  future,  the  soil 
•f  an  h^i^ays,  that  should  bje  laid  out,  should  be  vested  in  the  publick ; 
■ad  compensate  the  owner  accordingly.    But  what  constitutional  right 
wwild  they  have  to  divest  the  owners  of  the  soil  of  rights  remaining,  in  res- 
pcct  to  ways  heretofore  laid  out  .^  (Id,  36-7,)    Again :  **  The  pasturugto 
never  jnade  any  part  of  the  inducement  or  reason  for  laying  out  high- 
ways."    (Id,  37,  and  vid.  the  book  last  quoted,  35-6,  for  a  history  of  the 
eUtutee  of  Matsa^taeiU,  ou  this  sul^ect.) 
Yn.  I.  12 
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NEW-TORK,  stables,  foor  gjetrdens,  four  orchards,  one  water  com  mill,  tWc» 
s^^ll^>^     thonsaiid  acres  of  land,  two  hundred  acres'of  meadow,  two 
hundred  acres  of  pasture,  two  hundred  acres  of  wood  land, 
and  two  hundred  acres  of  land  covered  with  water,  with  the 
appurtenances,  in  the  town  of  Salem^  in  the  county  of  Wash- 
ingtan,  as  the  dower  of  the  said  Sarah  Sutliff^  of  the  6ndow- 
ment  of  the  said  Richard  StUliff,  deceased,  heretofore  her 
husband,  whereof  she  hath  nofliing,  &c«  {Imparlance  in  the 
usual  form,  to  iht  Sd  Monday  of  October ,  1 821.  Vid.  (he  pro- 
ceedings m appearing,  counting,  imparling',  ^c.  ante,  10 to  IS.) 
Plea,  that  Uis  And  the  Said  Philip  Forgey  says,  that  the  said  Sarah  ou^t 
aa^^f^'  "  not  to  have  dower  of  the  tenements  aforesaid,  wfth  the  ap- 
purtenances, of  the  cndowinent  of  the  said  Richard,  her  late 
husband,  because  he  says  fliat  the  said  Sardh  Sutliff  is  aa 
alien,  bom  in  fiirisigQ  parts,  to  wit,  in  Ireland^  out  of  the  al- 
Ic^nce  of  the  state  of  Nem^Y^frk,  and  of  the  United  States 
of  America,  and  irlthm  the  alliance  of  a  foreign  Sover- 
eign, to  wit,  flie  King  <f  Crreat  Britain  and  Ireland,  and  thia 
the  said  Philip  is   ready  to  verify;   wherefore,  he  pt-aya 
judgment,  if  the  wiA  Sarah  oiq^t  to  have  and  maintain  her 


.  TIm  sxpresanoB,  in  cfitr  ataMe,  k,  to  go  of  lofge.    Thia  is  eontiiasd  m 

the  same  sentenoe  which  gif«s  town  meetings  the  power  to  manafe  ^bm 

common  lands  of  the  town.    Indeed,  the  history  of  these  rights  of  coBt«> 

mton,  and  the  powers  of  towns,  in  relation  to  them,  and  to  eMe  going  ai 

iurge^  u  mhch  the  same  with  ns  as  in  MoitaehnfHts^  as  any-  one  wiU  see  by 

Qonsolting  1  Smith  tc  Lwingtton,  43B^  act  of  1750i»  t.  7,  and  Tm  5ehatdk» 

291.    Jmu^  roridk,  vol.  2, 337,  act  ofllhMirtk,  1788,  «.  15,  give  the 

words  on  this  subject,  as  found  in  aU  the  subsequent  revisab.    Hie  snbjeet 

of  cattle,  tsc  going  at  lai|;e,  is  mentioned,  I  believe,  for  the  first  tiihe,  in  the 

page  last  cited  from  Jones  ic  Varuk,    It  may  well  refer,  and  probably  doee 

so,  to  a  running  at  large  on  fhe  ammum  lands  of  the  town,  for  the  pur]^ose% 

otpmUwNfgt*  Here,  and  here  only,  can  the  town,  of  rights  interfere.  In  th« 

strong,  though  correct,  language  of  the  case  in  Xassachusdlsy  it  may  well 

doubted,  whether  the  legislature,  themselves,  ac&ig  directly  oh  this  qu4 

tion,  eoold  interlera  with  the  vested  rights  of  soil,  by  giving  more  than 

mere  rij^t  of  passage  along  our  highways.    At  any  rate,  they  would, 

•Qch  c^se,  express  themselves  clearly,  and  not  merely  by  doubtful  impUca^. 

tion.  (16  Mtus.  Rq»,  36.)    In  this  state,  if  done  at  all,  it  is  not  only  throu^^ 

a  power  doabtfiilly  ea^ressed,  but  delegated  and  indirect 

The  foUowing  rule,  exceptions  and  remarks,  are,emong  other  matters^ 
dedacible  from  the  authorities  above  considered,  vis  : 
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ivforesaid  action  thereof,  against  him,  iic*  {ImparUmct  to  the   vcw-tork, 

\st  Monday  of  January,  18220  And  Ae  said  Sarah  Sutliff    ^JjJ^i^ 

sajs,  that  she  ought  not,  by  an j  thing  in  the  plea  of  the  said     svTLm 

Philip  Forgey,  above  alleged,  to  be  barred  from  having  her     p^j^Jiby 

aioresaid  dower  in  this  behalf;  becanse  she  sajs,  that,  al- 

thoogh  she,  the  said  Sarahj  was  an  aUen,  bom  in  Ireland^ 

within  the  alliance  of  the  King  of  Grtai  Britatn,  yet  she, 

kigether  with  the  said  Richard  Sutiiffj  her  said  hasband,  in 

his  life  time,  to  wit,  on  the  31st  day  of  July,  1786,  came 

from  Ireland  aforesaid,  to  the  state  of  Mem^York^  within  the      Replication 

Kmits,  and  under  the  jurisdiction  of  the  United  States  of  A-  J^^J*"^ 

mericoj  with  the  intention  of  becoming  citizens  thereof ;  and  wv  an  aliflo, 

have  since  that  time  resided  widtin  such  limits,  and  under  ^er'^^hoiOii^ 

such  jurisdiction,  until  ibe  death  of  die  said  Richard  Sutliff,  wm  natarali- 

to  wit,  on  the  30th  day  of  Jfovember^  1820,  ai  the  town  of  ^'^ 

ScJemj  and  in  the  county  of  Washington,  and  dc^rii^  all 

that  time,  the  said  Richard  Stdliffy  and  the  said  Sa/rah  Suiliff, 

have  behaved  as  persons  of  good  moral  character,  attached 

to  the  principles  of  the  constitution  of  the  United  States  of 

America,  and  well  disposed  to  the  good  order  and  happiness 

of  die  same.  .And  on  the  39th  day  otAugustj  1803,  the  said   ,  NatnnOin- 

Richard  Sutliff,  being  a  free  white  person,  was  duly  natural-  ^^^  W  oomt 

ized,  and  admitted  hj  the  Court  of  Common  Pleas,  of  the  ^!?^j^^l*'^'^ 

£poar«Mm  «i  ^0M9^  wader  peril  ^  bei$ig  aeeeunied  a  tretpatter^  to  heep 
Mo%  «MM2r  «9  «re  Uu  eut^tel  of  ahiohUe  property^  upon  hit  ottn  90iL 

Emc  1.  He  may  drive,  or  oUiarwiae  caavey  them  along^  the  pabUek 
fa^fcway,  fi>r  4feB  mere  parpoie  0/  passage ;  but  be  may  not  put  them  there 
§&r  tmf  oUier  purpose  ;  nor  can  the  town  authorize  him  to  do  bo,  by  a  by- 
law. .And«  in  exercising  this  right  of  passage,  he  will  not  be  liable  in  dam- 
ages»  if  he  exercise  ordinary  care  in  keeping  them  along  the  way^  though 
they  may  eee^pe  into  the  adjoining  dose,  if  he  makefterii  porMiiti  aad  vie 
pfoper  cndeavoun  for  their  ret^ni. 

Eve.  S.  He  is  not  aocoontable  to  the  tenant  of  tfafi  land  adjoiBlag  hi|i» 
far  thie  escape  of  sach  animals  as  are  oommonly  restrained  by  ordiiiary  en- 
^oaFveSi  provyled  they  escape  through  that  part  of  the  partition  fenoe,  which 
smdi  tenant  is  bound  to  repair,  either  by  assignment  Of  the  fSsBee  vSeweti, 
agrawneat,  or  prescription.  But  H  in  such  case,  they  waiader  from  the  ad- 
jeioiiig  dflsetupoii  that  of  a  third  person,  he  is  aoooinrtable,-  thou|^  it  be 
throqgh  the  fience  of  the  latter,  which  he  is  bound  to  repair,  and  which  is  in- 
suffid^  ta  restrain  them  ;  and,  if  the  owner  is  thus  made  liable  in  damages, 
or  fa»  animals  are  distrained  by  such  third  person,  his  renwdy  Is  against  his 
e^feniiig  tanaati  by  aftioa  oa  the  case. 
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mw-70KK,  count/  of  Washington^  held  at  the  court  house  in  the  tow» 
^^^Ji^^,^^  •    of  Salem  J  in  and  for  said  county,  before  the  Judges  and  A»- 
SuTLiFv      sistant  Justices  of  the  same  Court,  to  become  a  citizen  of  the 
FoMXT.      United  States,  according  to  an  act  of  the  first  session  of  the 
seventh  Congress  of  the  Uniled  States,  entitled  *'  an  act  to 
establish  a  uniform  rule  of  naturalization,  and  to  repeal  the 
acts  heretofore  passed  on  that  subject ;"  as,  by  the  record 
and  proceedings  tliereof,  remaining  in  the  said  Court,  more- 
fully  appears.   And  the  said  Sarah  Sutliff  further  saith,  that, 
aAerwards,  to  wit,  on  the  4th  day  of^  Jamiary,  1804,  she,  to- 
gether with  the  said  Richard  Sutliff^  in  his  life  time,  having 
come  to  tliis  state,  and  become  inhabitants  thereof,  accor- 
Thedeman-  ^^"S  ^®  the  true  intent  and  meaning  of  an  act  of  the  L^s-  . 
dant  also        lature  of  the  state  of  New-Yorky  entitled  ^^  an  act  to  enable 
under  the  act  &Uens  to  purchase  and  hold  real  estate,  within  this  state,  un- 
to enable  al-  Jer  certain  ^strictions  therein  mentioned :"  the  said  Rich^ 

lenf     to  pui%  . 

chaae  and  hcOd  ard  Sutliff ^  on  the  said  4th  day  of  January,  1 804,  at  the  towa 
i»al  aiUte^  ^f  Salem,  and  in  th^  coui^ty  of  Washington^  aforesaid,  pur- 
chased the  messuages  and  lands  aforesaid,  with  the  appurte-^ 
liances,  not  exceeding  one  thousand  acres  ;  and  this  she,  the 
said  Sarah  Sutliffy  is  ready  to  verify — ^whorefofe  she  praya 
judgment  and  her  daipag^,  to  be  adjudged  to  her,  &c« 

General  demurrer  and  joinder. 

Z)«  Woods,in  support  of  the  demurrer.    !•  Jt  is  not  aver- 
red, hj  the  replication,  that  the  demandant  became  acitizcD 
(a)  1  Ch.Pl.  by  virtue  of  her  husband's  naturalization.     This  is  left  to 
iM  \sLmi  '^'  inference,  which  is  not  traversab!e.(fl) 
S3,  n.5.  Om.      2.  The  naturalization  of  the  husband  did  not  confer  the 
^f  6  r^^*  right  of  citizenship  on  her. 

A  woman,  bom  and  resident  in  Ireland^  in  1776,  thou^ 

(h^KeOatr  ^^^  husband  resided  here,  is  an  alien,  and  not  entitled  to 

Harriton^     2  dower,  unless  afterwards  naluralized.(A)    The  cases  men- 

'  M  2/0^  tioned  by  Kent,  J,(c)  in  which  her  residence  might  have  fol- 

C«.  32.  lowed  her  husband's,  constructively,  and  she  be  deemed  nat* 

uralized,  though  she  was,  m  fact,  abroad  in  1776,  rest  upon 

the  effect  of  the  declaration  of  independence.  Had  she  been, 

at  the  time  of  that  declaration,  a  constructive  resident  here, 

9bo  would  have  b§en  naturalized,  Vke  any  other  citizen,  ia 
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her  men  right  because  all  persons  then  located  here,  became   kew-york, 
citizens.     No  odier  foreigners  can  become  citizens,  unless    ^J^JlJ^" 
ftey  are  naturalized  under  the  existing  laws.     The  act  of     SvTLira 
Cosgress,   14th  Aprit^  1803,  cA.  288,  s.  4,(J)  extending  the     ^^  ^- 
Datnralization  of  the  parent  to  resident  children  under  21, 
18  DO  afgument  for  extending  the  same  privilege  to  the  u,s,pfi^^ 
wife,(t )    For  it  is  a  settled  rule  of  construction,  that  when-  iSis,  478. 
eTer  an  express  enactment  confers  a  privilege  on  a  particu- 
lar class  of  people,  all  others,  not  included  in  the  words  of 
the  act,  are  excluded.(e)     T^xpreasumfacit  ce$sare  taeitian.     iil^^^^^ 

Again ;  if  the  demandant  became  a  citizen,  it  was  bj  impli- 
cation. She  might  have  disavowed  her  citizenship,  at  her  hus- 
liand^s  death;  for  it  will  not  be  pretended,  that  even  a  mar- 
ried woman  can  be  naturalized  against  her  will.  Her  res- 
idence is  averred  in  the  replication  to  be,  ^^  till  the  death  of' 
her  husband.  It  is  to  be  inferred,  that  she  then  changed  her 
domicile,  according  to  the  maxim  in  pleadii^,  that  if  the 
▼ordsbe  equivocal,  they  shall  be  taken  most  strong j  against 
the  party  using  them.(0  p;  ^  ^  ^' 

Being  an  alien,  then,  the  demandant  cannot  maintain  this  (g)  iCrmse 
actk)n.(^)  And  the  rule  is  general,  that  an  alien  may  take,  by  e^f^i^T  30 
purchase,  but  not  by  etct  of  taw^  as  by  descent,  curtesy,  i  Ba4i.  Ab.  Ai^ 
dower,  or  guardianship.(A)  And  this  was  the  reason  why  a  [^.  Dower 
fpecial  act  was  passed,  to  enable  Beatrice,  Countess  ofArun-  (^)  "^  ^^  ^^ 
iel^  bom  in  Portugal j  to  demand  her  dower,  as  mentioned  in  49.  Co.  Lt//.#! 
Bac.  Ab.  Aliens^  C.  in  note,  Phil.  ed.  of  1813,  and  in  Harg.  ]||^*^;  \;^ 

Co.  Liti.  31,  b.  n.  9.  31,  6.  2  Dyer] 

The  statute,  enabling  aliens  to  purchase,  which  is  relied  c£n.  37s.  2 
upon,  does  not  provide  for  the  demandant's  case.  It  is  con-  ^  ^r»e.298. 
fined  to  the  purchaser  and  his  heirs.  KtUey,tJokii 

Cat.  29. 

J.  Crarjfj  contra.  1.  It  is  conceded,  that  an  alien  cannot  417.  Mot.  464! 
take  real  property  by  act  of  law  ;  which  will  not  transfer  it  to.  Jj^^'V  ^'  ^ 
0R«  who  must  immediately  give  title  to  another. {%)  And  the  6.  Faafax  ▼. 
Ei^hsb  role  relied  cm,  is,  that  if  a  man,  seised,  &c.  take  Cranoi,    6ia» 

629.  Craig  r. 
/4a{je,3  Wheat.  594, 597.    Orr  t.  Hodgmn,  4  Wheat.  453,  460.    BlisM  v.  JRod^/cr,  7 
WheA  685.    Jadftm  r.  Lunn,  3  John.  Com.  120,  121. 
(0  Cruise  on  R.  Prvp.  Tit.  5,  Curtesy,  ch.  1,  i.  27. 

(1)  Vid.  ^Ltm  ^  S.  Phil,  id,  1815,|».  615,  ch.  400,  «.  t^ 
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Bmw-TomK,  an  alien  to  wife,  and  die,  she  shall  not  be  eniowed.(J)   At 
^^^a^^    the  first  view,  it  seems  difficult  to  perceive,  why  the  alien  wid* 
fiuTunr      ow  of  a  naturalized,  but  not  of  a  natural  bom,  citizen,  should 
FoaajiT      ^  endowed.  But  the  estate  must  vest  somewhere.  The  oa* 
Ij  reason  whyiit  does  not  go  to  the  heir,  on  the  alien^s  deaths 
31.  SB^^Comi  ^9  because  it  vests  in  the  people.    But  here,  thej  having, 
130.  by  an  act  of  naturalization,  divested  themselves  of  this 

li^t,  the  reason  of  the  common  law  rule  ceases,  and  the  dif- 
ficulty disappears.  The  marriage,  with  the  natural  bom 
subject,  is  not  equivalent  to  the  statutory  niaturalization  of 
the  husband,  after  marriage.  An  alien  cannot  be  endowed ; 
(^2B2.Com.  (A)  but  the  naturalization  of  the  husband,  after  marriage,  is 
an  endowment,  by  act  and  operation  of  law.  This  most  re- 
sult from  the  condition  of  the  wife,  and  her  incapacity  to 
acquire  or  grant  any  rights  during  coverture.  The  law  gives 
■  a  right  to  the  ceremony  of  naturalization,  to  free  penona 

(DlBiCmn.  ^°'7^   ^^  coverture  is  a  species  of  dure8S.(0    The  4th 
443.  Co,  Litt,  section  of  the  act  of  Congress,  cited  on  the  other  side,  pro- 
vides,  that  children,  under  age,  of  a  naturalized  alien,  shall 
he  considered  citizens.    This  is  without  any  act  of  their 
own,  and  iniSwcy  is  not  more  a  disability  than  coverture. 
Indeed,  it  does  not  operate  so  injuriously.    It  is  temporary ; 
(m)  JaOum.  "^^  naturalization,  on  the  child^s  coming  of  age,  will  retro- 
T.   Btath^   1  act,  and  confirm  any  former  title.(m)    Not  so  of  the  wid- 
^^'     '  ow.    Her  dower  vests  in  the  heir  or  the  pec^k :    and  it  fol- 
lows, from  the  reasoning  on  the  other  side,  that  her  disabil- 
ity is  perpetual.    During  coverture,  she  cannot  be  naturali- 
zed, and  afterwai^,  naturalization  is  nugatory, 
(n)  Woo^.      Again ;  an  estate,  in  dower,  is  a  continuation  of  the  in- 
ma^^ rr  t^ritance.(n)    The  rigl^t  of  dower  extends  to  aH  lands  in 
C0!lMt.94D,    the  seisin  of  the  husband,  during  coverture,  which  maj^ 

{ 'i  LUi      P<>88ibly,  descend  to  his  heir.(o) 
9d,  53',  2.    A  summary  of  ihe  statutes  of  this  state,  enabling  al-^ 

iens  to  hold  real  property,  wtH  be  found  in  3  J2.  L.  64 1 
to  644,  inclusive*    By  the  last  section,  those  aliens,  who  are 
authorized  to  acquire  real  estate,  by  purchase^  may,  also^ 
take  by  devise  or  descent^  which  include  title  by  cfoper. 
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Wood  WORTH,  J.    It  is  well  settled,  diat,  if  a  wodma  cJ-  mw-york, 
ie&  many  a  salgect,  she  shall  not  be  endowed ;  because,  by   ^*^'  ^^^ 
the  policy  of  the  common  law,  all  aliens  are  disabled  from     Bt/ntn 
aajiiitiDg  a  fi^ebold.    (1  Bacon,  iU.  Aliens,  136.     2  Black.     ^  ^^ 
181.    7  Coke^  25.    Co.  Lit.  31.)    Naturalization  merely 
icniDyes  the  disability  of  the  alien  to  hold :  it  leaves,  unim>- 
paired,  tbe  ri^t  of  the  government  to  enter,  if  the  person 
oatnialized  die  without  heirs,  or  learii^  alien  heirs  only. 

It  is  laid  down,  in  1  Bacon,  1 30,  tU.  Aliens^  b.  and  2  Black. 
250,  fliat,  if  a  man  be  naturalized  by  act  of  parliament,  he, 
in  all  ttiiiigB,  inherits,  like  a  natural  bom  subject.  Sir  fFUtiam 
BUtekstmu,  (1  vol.  374,)  considers,  that,  by  naturalization, 
the  alien  is  put  in  exactly  the  same  state,  as  if  he  had  been 
bom  in  the  king^s  legiance*  It  is,  therefore,  manifest,  that 
Ibe  naturalization  of  the  husband  does  not  remove  the  disa- 
mUty  of  the  alien  wife  to  be  endowed.  Her  right  cannot 
be  greater  than  it  would  have  been  had  (be  husband  beeti  a 
Bituial  iKizn  citizen. 

By  the  act  of  Congress,  of  April  14,  1802,  the  children 

of  persona  naturalized,  beii^  under  21  years,  and  dwelling 

in  the  United  St€Ue3j  are  Considered  as  citizens ;  but  there 

is  DO  provision  in  i^your  of  the  alien  Wives  of  such  persons. 

But)  it  is  contended,  that  the  demandant  is  protected  by 

file  act  to  enable  aliens  to  purchase  and  hold  real  estates 

within  dus  state,  passed  April  26,  1 802,  and  the  act  to  ex- 

lend  the  same,  passed  Aprils,  1808,  (2  vol.  R.  L.  541,  543.) 

Tbe  6nt  act  declares,  that  all  purchases  of  land,  made 

or  to  be  made,  by  any  alien,  who  has  come  to  this  state,  and 

become  an  inhabitant  thereof,  ehall  be  deemed  valid,  to  vest 

tke  takUe  to  him  granted ;  that  he  may  dispose  of  and  hold 

ibe  aame  to  his  heirs  or  assigns. 

By  the  last  act,  all  persons  authorized,  by  the  act  exten- 
ded, lo  acipiire  real  estate,  by  purchase,  may,  also,  take  and 
acquire  by  devise  or  descent.  When  the  premises,  in  ques- 
tioQy  were  purchased,  in  1804,  the  demandant,  although  an 
iliea,  had  the  capacity  to  take.  If  tbe  premises  had  been 
eonyeyed  to  Richard  Sidliff  and  his  wife,  they  would  hare 
taken,  not  as  joint  telftints,  npr  as  tenants  in  common,  (for 
being  considered  as  one  person,  in  tbe  law,  they  cannot  take 
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VE w-roEK,  hj  moieties,)  but  both  would  have  been  seised  of  the  entirety  ^ 
^'^^Z^Jl^     so  that  neither  of  them  could  have  disposed  of  ao^  part,  witfr* 
SvTLiR     out  the  assent  of  the  other :  the  whole  would  have  g(we  to  the 
To  cai;-     survivor.  (16  John.  115-2  Black.  Com.  183.  Co.  Lilt.  187- 
2  Vcr.  120.)    But  the  conveyance  was  made  to  the  hua^ 
band,  only ;  and  the  question  is,  whether  this  can  be  coneid* 
ered,  within  the  meaning  of  the  act,  a  purchase  made  by  the 
wife,  so  as  to  secure  her  claim  of  dower.    By  the  act  of 
1 808,  all  persons  authorized  to  purchase,  are  allowed  to  take 
by  devise  or  descent*     These  words  will  not  include  the 
claim  of  dower*    No  devise  appears  to  have  been  made,  and 
the  wife  cannot  take,  by  right  of  representation,  as  heir  at 
law  to  her  husband*  The  demandant  was  authorized  to  pur^ 
chase,  but  a  purchase  cannot  be  effected  by  her,  acept 
throu^  the  medium  of  her  husband.    The  act  must  have 
intended  this  mode  of  acquiring,  or,  as  to  her,  it  becomes  a 
dead  letter.     The  intention  of  the  legislature  was  to  en-* 
courage  aliens  to  settle  in  this  state,  by  removing  the  disa-* 
bility  of  alienism.     The  property  purchased,  is  secured  to 
the  alien  purchaser,  his  heirs  and  assigns  :  he  is  allowed  ta 
take  by  devise  or  descent.    The  claim  of  dower  Was  enti-' 
lied  to  equal  favour;  and,  no  doubt,  it  was  intended  by  the 
act  to  protect  it.     This  intent,  I  admit,  is  to  be  collected 
from  the  act  itself-^unless  that  will  sanction  the  claim,  how« 
ever  hard  the  case,  it  cannot  be  allowed. 

The  right  to  dower,  is  an  interest  in  lands.  When  iim 
conveyance  was  made  to  the  husband,  in  1804,  this  interest 
was  contingent,  it  is  true,  but  it  was  a  ri§^t  known  and  re** 
cognized  by  ihe  law,  and  became  absolute  on  the  death  of 
the  husband.  It  is  a  right  resting  in  action  only,  and  cannot 
be  so  aliened  as  to  enable  the. grantee  to  bring  an  action,  in 
his  own  name,  although  it  may  be  released.  (17  John.  169.) 
It  cannot,  I  think,  on  any  principle  of  sound  constructionf 
be  said,  that  the  demandant  is  not  a  purchaser  of  this  right 
of  dower,  as  clearly  as  that  her  husband  became  seised  of 
the  fee.  The  deed,  to  the  husband,  necessarily  enured  to 
the  benefit  of  the  wife,  so  far  as  to  secure  to  her  such  right, 
in  the  premises,  as  she  would  have  takfn  bad  she  not  been  an 
alien. 


DP  THE  STATE  OF  NEW-VORli.  tl 

The  right  to  dower  is  incident  to,  and  inseparable  from  vkw-tork, 
{he  estate  acquired  bj  the  husband.     My  conclusion  is,  that    ^^^J;^^^ 
(he  purchase  by,  and  conveyance  to  the  husband,  constitu-      Svtuts 
ted  the  wife  a  purchaser,  within  the  meaning  of  die  act,     j^^^^y 
and,  consequently,  that  the  demandant  is  entitled  to  judg- 
toent» 

Savage,  Ch«  J.  If  a  man,  seised  of  lands, take  an  alien  (p)  i  instil 
to  wife,  and  die,  the  widow  cannot  be  endowed.(/>)  And  as  ^2/(ifcn,C*t. 
the  laws,  authorizing  the  naturalization  of  aliens,  give  no 
greater  privil^es  to  the  naturalized  alien,  than  the  natural 
bom  citizen  enjoys,  it  seems  to  follow,  that  the  alien  wido^ 
of  a  naturahzed  husband  cannot  be  endowed.  The  natural- 
ization of  the  husband  does  not  naturalize  the  wife,  nor  such 
children  as  are  above  the  age  of  twenty-one,  at  tibe  time  of 
the  naturalization  of  the  father. 

But  the  statute  of  this  state,  passed  March  26/*,  1802,  (q)  ^^j^\^ 
enacts,  ^^  that  all  purchases  of  land  made,  or  to  be  made,  by  r,l.  Atk  * 
any  alien  or  aliens,  who  have  come  to  this  state,  and  become 
inhabitants  thereof,  shall  be  deemed  valid  to  vest  the  estate  to 
them  granted  ;  and  it  shall  and  may  be  lawful  to,  and  for  such 
alien  or  aliens  to  have  and  to  hold  the  same,  to  his,  her  or 
their  heirs  or  assigns  forever,  and  to  dispose  of  the  same,  any 
plea  of  aUenism  to  the  contrary  thereof  notwithstanding; 
provided,  that  any  purchase  hereafter  to  be  made,  by  any 
such  alien,  does  not  exceed  one  thousand  acres.''  The  pre- 
mises in  question  were  purchased  by  the  husband  of  the 
demandant,  in  Januan/^  ld04.  I  am  satisfied,  that  this  pur- 
chase enured  to  the  benefit  of  the  demandant,  within  the 
equity  and  spirit  of  the  act.  She  then  had  capacity  to  take 
an  estate.  That  capacity  has  never  ceased  to  exist.  Het 
right  to  dower  attached  when  her  husband  made  the  pur- 
chase, and  she  has  done  no  act  to  divest  herself  of  it.  She 
is,  therefore,  entitled  to  recover. 

ScTHERLANp,  J.  coucuned. 

Judgment  for  the  demandant. 

Vol.  I.  13 


*^ 
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NEW- YORK, 
May,  1823. 

KiESj  appellee,  against  N.  Tifpt  and  S.  Tirrx,  appellants*. 
Error  from  Cayuga  Common  Pleas* 

A  promiBe,  by  ASSUMPSIT,  by  Ktes  against  JV:  <Jr  S.  Tiffl,  upon  the  fol- 
ft  contract,  to  lowmg  written  instrument :  "  For  value  received,  we  prom- 
dae**^^"^^  isetopay  AlphtusKUs^ov  bearer,  fifly-five  dollars  and  sixty- 
when  collect-  SIX  cents,  by  the  first  day  of  Fehrtiary  next,  with  interest, 
coune  of  law^  "  '^^  Condition  of  the  above  obligation  is  su<ih,  that  if 
i»  broken,  if  the  assignment  of  a  certain  bond  and  mortage,  this  day  aa- 
sufiers  a  term  signed  over,  by  Alpheus  IRes^  against  Edmund  Lezois^  to  Jfa- 

thr'Tone^^'lI  ^^^  ^iff*^  *^*'  ^^  collected,  by  the  time  set  forth  in  said 
due,  without  mortgage,  then  the  above  note  to  be  payable,  at  the  time  set 
SkCTefor.'And  ^^^  *^  ^^  ^^^  note:  if  not,  said  note  is  not  payable  un- 
this,  especiaUy  til  the  money  is  collected,  by  due  course  of  law.  taken  on 

where    he    is       , ,  ^,  r,\  ^  *v 

directed  by  the  said  mortgage.     MentZy  Feb.  20ylQ19. 
^^ZZ  MlhanTifft. 

oollection.  Slanton  T^ffi. 

Attest,  George  W.  Kxes?"^ 

The  process  was  returnable  in  the  Justice's  Court,  the 
^th  Augusiy  and  the  cause  tried  there,  August  14^A,  1820,  and 
judgment  rendered  for  the  plaintiff,  Kies*  The  defendants 
appealed,  and  the  appeal  was  tried  January  18/ A,  1831. 
G.  W.  Kiesy  the  subscribing  witness,  testified  to  the  execu- 
tion of  the  above  instrument,  and  that  the  money  was  paya- 
ble, on  the  bond  and  mortgage,  by  two  instalments — one  at 
May  1,  1819;  the  other  at  Feb.  1,  1820.  That,  in  June, 
1819,  he  learned,  from  the  defendants,  that  they  had  made 
arrangements  with  Lewis,  the  mor^agor,  for  part  payment, 
^d  had  received  some  notes,  in  part  payment^  He,  at  the 
same  time,  in  behalf  of  and  by  direction  of  the  plaintiff,  re- 
quested the  defendants  to  proceed  and  collect  the  balance^ 
Here  the  plaintiff  rested. 

The  defendants  moved  for  a  nonsuit.  1.  Because  no 
breach  of  the  agreement  was  shewn.  2.  There  was  no  liability 
on  the  defendants,  till  the  whole  of  the  money  was  collected 
on  the  mortgage.    3.  A  ne^ect  to  prosecute,  from  the  ist 
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V. 

JjAeGvia* 


FAruafyij  1830,  till  the  a<A  Jlugusi,  thereafter,  when  this  miit  ksw-tork^ 
was  coauneDced,  was  not  such  a  breach  of  the  agreement,     s.^r^^^'^^  ' 
as  to  enable  the  plaintiff  to  recover.    And  the  Court  held     Stjbwart 
the  objections  well  taken,  and  nonsuited  the  plainti£ 

W.  Wood,  for  the  plaintiff  in  error. 

A  Raikbtme,  contra. 

Curia.  In  our  opinion,  the  Common  Pleas  erred.  The 
diefendants  were  bound  to  use  due  diligence  in  collecting  the 
money  cm  the  bond  and  mortgage,  particularly  as  they  were 
so  directed  by  the  plaintiff.  They  ought  not  to  have  suffered 
a  term  to  pass,  after  the  money  fell  due,  without  a  prosecu- 
ticm.     (Moakly  v.  Biggs,  19  John.  69*) 

Judgment  reversed. 


on  oath,  aod 
on  the  defen- 
dant's request 
to  adjourn, 
whereby  one 
acknowledges 


Stewart  against  McGuin. 

Assumpsit,  upon  a  contract  of  surety.  The  plaintiff  sued  A  writing, 
«ne  WkU/ord  Gill,  before  a  Justice,  by  a  warrant,  issued  up-  ^'^^h^^. 
on  oath.  The  parties  joined  issue;  and,  on  GilPs  requesting  «*'  ®*>  *^®  "- 
an  adjournment,  the  Justice  accepted  the  following  writing,  r^iwu^ilpl 
which  was  entered  in  his  docket,  as  security  for  GilPs  ap- 
pearance : 

John  Siewuftj 

V. 

Whitford  GilL      )  24th  Oct.  1820.     I  hereby  acknowl-  ^'^^^^   ^^ 
edge  myself  as  bail  for  an  adjournment  in  this  entitled  suit,  joum^nt, 
agreeably  to  law,  until  the  ISih  Mv.  1820,  at  two  o'clock,  u^^S^o^'^e 

*  •  •"*»•  ai^oumment 

Daniel  McGuin.»      ^   ^, »  T" 

than   \2  dayB, 
.■».     -  ..1 .     -.      ...  ^  .  .  isavalidsectt 

«y,  wrthm  the  4Ui  section  of  the  «5  doHar  act.    The  statute  prescribes  no  particular 
form  for  snoh  a  security.    An  adjoununent  is  a  sufficient  consideiation  for  a  promise 
Andthat   appeanng:  upon  the  face    of   the  contract,  takes  it    out  of  the  statute    of 
nH^    Awumpait  is  the  proper  action  upon  such  an  agreement     It  is  not  a  recoenizance 
i.h»]^  the  pnneipal,ui  execution,  does  not,  in  such  a  case,  discharge  the  surety.  Otherl 
WTO,  had  itbeoi  under  the  5th  section  of  the  26doUaract;  or  upon  a  lecogTiizance  of 
nu]  IB  a  oouTt  of  record.    But  evea  there,  the  charging  one  of  two  bail,  in  execntiou.  will 
not  dMChaijre  the  other.    In  an  action  against  the  surety  for  an  adjournment,  unfj^r  the  4th 
iection  of  the  25  dollar  act,  the  original  judgment  is  the  measure  of  damages.     The  ad 
jovraBMot  miift  be  on  oath,  to  bring  the  security  within  the  5th  section  of  that  act. 
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WEW-roRK,  Gill  failed  to  appear  at  the  adjourned  day,  but  the  plain- 
^^^Jjl^-  tiff  proceeded  and  took  judgment  for  ^46,42.  He  after- 
Stxwaet  wards  took  out  execution,  which  was  returned  ntUla  bonam 
McGuiir.     ^^^  ^^  committed  to  gaol  thereon,  where  he  continued  till 

discharged  under  the  1 2th  8ection(a)  of  the  twenty-five  dol- 
(flf)  1 R,  L,  lar  act.     The  parties  agreed,  on  the  above  case ;  and  that 

judgment  might  be  entered  as  the  Court  should  thereoa  di'^ 

rect. 

Butterfieldy  for  the  defendant.  1  •  The  writing  on  which 
the  plaintiff  founds  his  action,  is  not  the  security  mentioned 
in  the  statute,  (1  R»  L*  389,  sec.  4.)  It  is  vague  and  gene- 
Xb)tJohn.  18.  rah  In  M^J^idt  v,  Johnson,{b)  the  Court  decide  that  it  must 
be  a  recognizance,  or,  at  least,  a  written  engagement.  But 
what  is  the  use  of  a  written  engagement,  unless  it  express  the 
^  V  ,  terms  of  the  contract  ?    2.  The  action  should  have  been 

ye)  James  v.  ^        ^ 

Umry,  16        debt.     Assumpsit  will  not  lie  on  a  Justice^s  judgment. (c) 
(d)  IJohn.  18.  ^^  ^^y  ^^^^  ^  recognizance  of  bail,(r/)  which  is  an  obliga- 
tion of  record,  of  equal  degree  with  his  judgment,  and  as- 
(«)  \Ch.  PI.  gumpsit  will  not  lie  on  an  obligation  of  record.  f«)     A  Jus- 
set  there  cited,   tice's  Court  is  a  court  of  record,  at  least  for  certam  pur- 
poses ;  and,  if  this  writing  is  any  thing,  it  is  a  recognizance* 
It  was  taken  in  open  Court,  before  the  Justice,  and  on  his 
docket,  the  only  record  of  his  Court.     3.  There  is  no  con^ 
(J)  MeJfutt  sideration  stated  in  this  contract.     Being  within  the  statute 
John.  laT**     ^f  frauds,(/)  the  consideration^  as  well  as  the  promise,  must 
fe)  *"*"  ^*  be  8tated.(g)     4.  The  arrest  and  commitment  of  GilL  was 
R^,  210.  Fish  either  a  direct  compliance  with  the  undertaking,  or  a  dis- 
Z'^^^QA*^  charge  of  the  surety.     This  being  an  adjournment  for  more 
than  12  days,  and  no  consent  of  parties  appearing,  must  be 
(h)  1  JR.  L.  presumed  an  adjournment  under  the  5th  section,(A)  by  which 
a  surrender,  in  execution,  dischai^ges  the  bail.     By  the  ar- 
(i)  Miiner  et  rest,  this  condition  was  strictly  complied  with.(t)     But  allow 
Z  Johth^asl  ^^  security  to  have  been  taken  under  the  4th  section,  when 
^^  Ctill  was  committed  the  debt  was  satisfied*     The  object  of 

requiring  the  security  was  accomplished. 

JUpll  'l^  J^Cartff,  for  the  plaintiff.  1 .  The  particular  kind  of  scr 
eii  et  aL  ▼.  curity,  required  in  this  case,  is  not  designated  by  the  act.(y) 
%^f&H^    The  contract  ia  certain  enough*    The  wtiiing  is  in  the  docic* 
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ct.    It  forms  a  part  of  the  proceedings  in  the  cause  ;  and  the   n»w-yofk, 
defendant  acknowledges  himself  bail  for  an  adjournment,      JX-v^ 
in  that  cause,  "  agreeably  to  law»^^  He  thus  refers  to  the  law,      Stewart 
for  the  nature  and  extent  of  his  liability.     2.  The  security     McGjjis. 
sets  forth  the  considertion,  viz.  an  adiournment.     The  law, 
leqairing  ttie  security  to  obtain  the  adjournment,  constitutes 
the  consideration.     A  mere  legal  liability  is  sufficient.  (A-)  295. 
Again  :    the  adjournment  was  a  consideration,  as  being  an  S^^^^  ^' 
injury  to  the  plaintiff^  and  a  benefit  to  the  defendant.(/)  Caine*'Rep. 
3.  This  is  not  a  recognizance,  which  is  defined,  an  acknowl-  ^^.^J^^^^^^' 
edgment  of  a  former  debt^  conditioned  to  be  void^  ^c.{m)     It  John.  Hep, 
is  an  obligation  of  record  ;(n)  and  is  not  a  record  till  enrolled  ouipid,  2 
in  some  court  of  record.(o)     This  is  not  an  action  upon  the  '^^)^\^J^  ^' 
judgment,  but  merely  upon  a  simple  contract  to  pay  the  D,  Reeogni^ 
judgment ;  and  being  to  pay  the  debt  of  another,  assumpsit  *?^*/<^  and  2 
is  the  only  proper  action.(/')     4.  On  the  non-appearance  of  ^«w«  ^'•««- 
Gt//,  the  surety  became  bound  to  pay  the  judgment.     The    (oj^TidiFM 
objection,  that  ihe  imprisonment  of  the  principal  discharged  ^['s'^^f^  pi 
the  surety,  is  founded  on  the  case  of  Smith  et  al.  y.  Rose-  94,  339.    l 
crmUz  ;{q)  but  in  Powell  v.  Smith,{r)  the  Court(*)  say,  that     (^)  e  John. 
the  rule  adopted,  in  that  case,  "  is  a  technical  one,  founded  ^:  ^'  ^ 

.  *  .  '  (r)  8  John, 

on  tbe  nature  of  the  recognizance  of  bail.  This  is  not  so,  as  Rm.  249. 
to  the  relation  of  principal  and  surety;"  which  exists  in     WW.j>.262. 
this  case.    Indeed,  the  plaintiff  was  under  a  moral  obliga- 
tion to  attempt  a  collection  of  the  principal,  in  the  first  in- 
stance.(/)    This  was  clearly  an  adjournment  under  the  4th  (/)  17  7oAn. 
section.     Its  being  for  more  than  12  days,  was  by  consent   ^^ 
The  adjournment  was  on  the  return  of  a  warranty  the  very 
case  provided  for  in  Aat  section.     The  5th  section  pro- 
vides, miemu,  for  other  and  distinct  cases* 

Curia^  per  Sutherland,  J.  The  writing  signed  by  the  de- 
fendant is  sufficient,  in  law,  to  render  him  liable  to  the  plaintiff 
fcr  tbe  amount  of  his  recovery  against  Whitford  Gill.  The 
statute  prescribes  no  form  in  which  the  security  shall  be  taken. 
It  is  only  requisite,  that  it  should  be  in  writing,  so  as  not  to 
come  within  tbe  statute  of  frauds;  and  that  it  should  express 
^  purpose  for  ^ich  it  is  given.  Where  the  object  is  ex- 
pressed, the  coittideraiioD,  of  course,  appears.    For  tbe  only 
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NEW-YORK,  end  of  giving  the  security,  is  to  procure  an  adjournmeut  of  the 

May,  1823.    ^^^  ^^^  ^^  adjournment  is  a  sufficient  consideration  to  sup.- 

Stewart     port  the  promise  of  the  surety,  to  pay  the  amount  which  may 

^'         be  recovered  ag;ainst  the  defendant,  if  he  does  not  appear  oa 

the  day  to  which  the  cause  is  adjourned.  It  is  analagpus  to  for* 

bearance  to  sue ;  which  is  a  sufficient  consideration  ibr  a^ 

^^S  ^4  promise  to  pay  the  debt  of  another.(M)    This  Court,  in  JIT- 

John.  Rep.       jf^n  y,  JohnsotiAv)  which  was  a  case  under  this  same  stat- 

237. 

(v)  7  John,  ute,  decided,  that  the  promise  or  engagement  of  the  surety: 
Rep*  18.  xnvi^i  be  in  writing.     The  undertaking  of  the  surety,  proved 

in  the  last  case,  was  nearly  in  the  very  words  of  the  instru- 
ment declared  on  in  this ;  and  it  is  tacitly  admitted  by  the 
Court,  that  it  would  have  been  sufficienthad  it  been  in  writing.. 

Assumpsit  is  also  the  proper  form  of  action,  for  the  en- 
forcement of  this  agreement.  The  suit  is  not  brought  upon 
the  judgment  obtained  against  GUI ;  nor  could  any  action  be 
founded  upon  that  judgment  against  McGuin.  The  amount 
recovered  a^inst  Gill,  is  the  measure  of  damf^s  in  the  suit 
against  McGuin;  and  that  judgment  is  evidence  of  tlie 
amount  which  the  plaintiff  is  entitled  to  recover,  if  he  can 
recover  at  all.  Whether  he  can  recover  at  aO,  depends^ 
not  upon  that  judgment,  but  upon  the  written  agreement  of 
the  defendant,  which  we  have  been  considering. 

The  case  of  James  v.  Henry  is,  therefore,  altc^ether  in* 
applicable ;  as  it  merely  decides  that  assumpsit  will  not  lie 
upon  a  Justice's  judgment,  but  that  the  action  must  be  dtbt^ 

The  instrument  is  too  informal  to  be  considered  a  rtcog* 
nizance.  It  contains  neither  amount,  nor  condition.  It 
does  not  purport  to  be  acknowledged  before  the  Justice* 
And  if  it  had  not  been  written  in  the  docket  of  the  Jus* 
lice,  the  idea,  of  its  being  a  recognizance,  wpuld  never  have 
occurred  to  any  body.  That  circumstance  is  not  sufficient 
to  transform  so  loose  a  memorandum  intx>  an  acknowledg- 
ment of  a  debt  of  record. 

The  form  of  the  action  cannot^tfaerefore,  be  impeached  on 
this  ground.  Nor  is  the  defeftdant  diachaiged  from  his  lia- 
bility as  surely,  in  consequence  of  GilPs  having  been  arres- 
ted upon  the  judgment  obtained  against  him.  The  underta- 
king of  the  defendant  was  to  pay  Um»  amoaot  HuA  might  be 
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recovered  against  Gill^  if  he  did  not  appear  to  defend  Ihe  kew-york, 
suit.    The  adjournment  was  evidently  tinder  the/<mr^A  and     v^i^-^^ 
not  under  tbe^A  section  of  the  act ;  because  it  is  apparent    ssKRinLT. 
from  the  case,  that  it  was  granted  upon  request  merely.    If    f|o,iJ^jy, 
it  had  been  under  the  Jifth  section,  the  oath  of  the  party,  of 
the  want  of  some  material  testimony  or  witness,  would  have 
been  necessary  to  have  procured  it.    The  object  of  giving 
the  surety  was  not,  therefore,  accomplished  by  the  charing 
of  Gill  in  execution,  as  it  would  have  been,  had  the  proceed- 
ings been  Under  the  fifth  section. 

This  is  a  case  of  principal  and  surety^  and  not  of  princi- 
pal and  bail.    Both  may  therefore  be  chai^d  in  execution, 
and  the  debt  is  not  satisfied  by  die  taking  of  either ;  nor  is  yseM't  eoie,  5 
ihe  taking  of  one  a  discharge  of  the  liability  of  the  other.(2o)  SJf'JIj  ^' 

It  is  otherwise,  as  to  principal  and  bail;  ftere  the  plaintiff*  weU  v.  Smithy 
has  his  election,  to  have  execution  against  tiie  body  of  ei-  249!  * 

ther ;  but  he  cannot  have  it  against  both.     This  results  from 
the  nature  of  the  recognizance  of  bail.(x)    But  if  two  be  ^^^  ^jr^ 
bail,  alOiou^  one  be  in  execution,  yet  the  other  may  also  be  ercm/s,  6  John, 

^akett.(y)  (y)  Higgint" 

Judgment  for  the  plainSff.      ^'  ^«-  '^'^' 


JosEn  Sbebeili.,  administrator  of  Havav  Skbrrill, 
against  Ebbnezbr  Hopkivb,  Jun. 

Debt  upon  a  bond,  from  Hopkins  to  the  plainti£Ps  intes-  ,^^  j^^  ^^ 
tate,  dated  jlpril  12^A,  1806,  alledged  in  the  declaration  to  the  state,  &c. 
have  been  executed  at  Canaan,  viz*  at  Ithica,  in  the  county  of  tract  is  made] 
Tompkins,  where  the  venue  was  laid.     The  2d  plea  was  as  controls    it, 

'■  ^  unless   it   ap- 

follows  :  *'  And  for  further  plea,  &c.  (Jiabere  non  debet^  <Jrc.)  pear  on  its 
because  he  says,  that  after  the  making  the  said  supposed  wm  to*^*ner^ 
writing  obligatory,  in  the  said  declaration  mentioned,  and  formed,  or  was 

made  in  refer- 
ence to  the 
laws  of  some  other  place.  Aocor^g^ly,  an  action  on  a  contract  made  in  this  state,  in 
ISItt,  between  cilisens  of  Mtmaehuseiit^  is  bftrred  bjr  a  diaebuvge  under  the  insolvent  act 
of  1801.  And  even  if  the  contract  had  been  made  in  that  state,  yet  to  the  plea  of  such 
4  Caofaatge,  tlie  pknntiff  must  reply  and  shew  the  law  of  that  sUte  to  be  against  the 
opemtioa  of  tlie  disoba]:;^e ;  oUierwise  the  law  there  will  be  preswaed  the  same  as  our 
own.  The  fomiof  apleaof  diBcbai^euader  the iosolyentact  of  1801, 1/2.  lt,\jjK,kIL 
438. 
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Shxrrill 

V. 
HOPKINI. 


NEW  YORK,  before  the  commencement  of  thia  suit,  to  wit,  on  the  39/^ 
May,  1823.  ^^^  of  April,  A.  D.  1 806,  to  wit,  at  the  city  and  in  thecounty  of 
Albany,  the  said  EbenezeVy  being  then  and  there  an  insolvent 
debtor,  within  the  true  intent  and  meaning  of  the  act  of  the 
Legislature  of  the  state  of  J^ew-York,  passed  the  Sd  day  of 
April,  A.  D.  1801,  entitled  '^  an  act  for  giving  relief  in  cases 
of  insolvency,''  did,  in  pursuance  of  the  said  act,  in  conjunc- 
tion with  so  many  of  his  creditors,  who  had  debts  bona  fide 
owing  to  them,  by  the  said  Ebenezer,  amounting  to,  at  least, 
three  fourths  of  all  the  monies  owing  by  him,  whether  the 
same  were  then  due  or  to  become  due  thereafter,  present  a 
petition  to  the  honourable  James  Kent,  Esquire,  Chief  Justice 
oi  the  Supreme  Court  of  Judicature,  of  the  People  of  the 
state  of  New- York,  setting  forth  that  the  said  Ebenezer  had 
become  an  insolvent  debtor,  and  entirely  incompetent  to  the 
payment  of  his  debts,  and  praying  that  the  property  of  the 
said  Ebenezer  might  be  assigned  and  delivered  unto  W»  L» 
an  assignee  appointed  by  the  said  creditors,  for  the 
benefit  of  all  the  creditors  of  the  said  Ebenezer,  and  that 
he  might  be  dischai^ed  from  his  debts  according  to 
the  provisions  of  said  act  ;  and  such  proceedings  wer^ 
thereupon,  had,  agreeably  to  the  directions  of  the  said 
act :  That,  afterwards,  to  wit,  on  the  1st  day  of  August,  Am 
Z>.  1806,  at  the  city  o( Albany ,  aforesaid,  the  said /ome^AfisTif^ 
Esquire,  being  Chief  Justice,  as  aforesaid,  in  pursuance  of 
the  said  act,  discharged  the  said  Ebenezer  from  his  debts,  ac- 
cording to  the  prayer  of  the  said  jpetition,  by  a  writing  under 
the  hand%nd  seal  of  the  said  Chief  Justice,  which  said  wri- 
ting is  in  the  words  and  figures  following,  to  wit :  [the  dis- 
charge verbatim]  as,  by  the  said  dischai^ge  will  fully  and  at 
laige  appear.  And  the  said  Elbenezef  further  avers,  that  he  i$ 
the  identical  Ebenezef  Hopkins,  Junior,  in  the  dischai^ 
above  set  forth  named,  and  not  another  or  different  person  ; 
"  and  this,  &c.  wherefore,  &:c/' — ^Replication.  "  That  at  the 
time  when  the  said  debt,  mentioned  in  the  said  writing  obli- 
gatory, set  forth  in  the  declaration  of  the  said  Joseph,  in  thif 
suit,  was  contracted,  and  when  the  said  writing  obligatory  was 
executed,  neither  the  said  Henry  Sherrill,  the  creditor,  not: 
the  said  £6ene;7er  Hopkins f  Jumor,  the  debtor,  mentioned  in 
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tiie  said  writing  obligatory,  were  inhabitants  of,  or  residents   kiw-tork, 
Irithia  tbe  state  of  JVca-ForA.''  ^IJJ^:JI^ 

General  demurrer  and  joinder.  herriu. 

H.  Stephens,  in  support  of  the  demurrer.  The  plea  of 
the  dischaiige  in  this  suit,  which  was  uflder  the  insolvent  act 
of  1801,  was  drawn  from  that  in  the  case  of  fFiston  v.  Ro-  , 

iinson,  MS.  Oct^  term,  ldl6.(a)     To  this  plea  the  plaintiff  7Vea/.438. 
tenders  an  iihmaterial  issue.  It  is  of  no  importance  where  the 
parties  resided.     The  contract  must  be  governed  by  the 
laws  of  the  country  where  it  was  made»(A)     On  this  princi"-  pAwM^i/^hnl 
ple^  if  the  plaintiff  wished  to  avoid  our  insolvent  act,  he  ^^f- 1^9. 
ahoold  hare  averred  that  the  contract  was. made  out  of  this  2  Jokn.  Hep. 
fliate.     This  be  could  not  do.    He  has  alleged,  in  his  dec-  ^^^^^JT 
lafation,  that  it  was  made  in  the  town  of  Canaan,  within  this  263. 
state ;  and  that  averment  is  material,  where  the  place  of 
makiiig  the  contract  is  so. 

Woodcock  fy  A.  D.  W.  Brw/n,  contra.  They  insisted, 
that  tfie  efiect  of  the  insolvent  law,  upon  the  contract  in 
question,  depended  upon  the  inquiry,  whether  the  parties 
resided  in  this  state,  at  the  time  of  entering  into  it — not  the 
place  where  it  was  made,  or  at  which  it  was  to  be  performed. 
The  cases,  which  they  relied  upon,  as  countenancing  this 
distinction,  are,  with  many  others,  cited  and  considered  in 
fbe  opiaion  of  the  Court. 

Cwrim,  per  Suthbbl&md,  J.  The  question,  presented  by 
Ibis  demurrer,  is,  whetheir  a  discharge,  under  our  insolvent 
act,  ofAprii  3,  1801,  which  not  only  liberates  the  person  of 
fte  debtor,  hut  discharges  him  from  all  liability  for  the  debt, 
k  a  good  plea,  in  bar  to  a  suit  upon  a  bond,  executed  m  this' 
tkUej  in  1806,  theo6/tefor  and  the  oblis^ee  being y  at  the  time  of 
ficing  the  bond,  citizens  and  infiobitants  of  another  state. 

Anterior  to  the  cases  of  Sturges  v.  Crowmnshield,  and 
McJStktn  V.  McNeil^  in  the  Supreme  Court  of  the  United 
$taies,(c)  the  validity  of  such  a  discharge  could  not  have     («)  4  Wheau 
heeo'qaestiooed,  in  this  Court :  for  the  case  of  Penniman  v.  ^'^^^• 
^*(r*X<0  goes  the  whole  length  of  deciding,  that  a  dis-     (rf),  gj^kn^ 
charge,  ander  the  iaaolvemt  act  of  this  state,  is  a  jNur  to  all  ^'  ^^ 
Vol.  I.  14 
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NE  w-TORK,  soila  hrought  here,  upon  antecedent  contracts,  wherever  ma4^w  ^ 
TT^Jl^^^^'    In  that  case,  the  suit  was  brought  upon  a  promissory  note, 
Sherbuj.    given  in  the  state  of  Connecdcuty  (it  i^  to  be  presumed,  by 
Iftrkivs      *^  iohabifant  of  Connecticut  tfie  payee,  who  was  the  plain- 
tiff in  the  suit  being  an  inhabitant  of  Rhode-Island.    The 
4iscbai^  of  the  defendant,  under  our  insolvent  act,  was,  not- 
.witbstandii]^^  held  a  good  defence  to  the  action. 

But  the  law  is  undoubtedly  changed,  by  the  ca^es  to  which 
I  baveaUodea ;  and  it  is  now  clearly  settled,  t/iai  a  conlract, 
nutde  oul  of  this  staU^  between  parties^  not  citizens  or  inhahi- 
JamiM  (tf  thiM  stiticy  cannot  be  discharged  by  ottr  Insolvent  ^ 
laws*  To  give  to  them  that  operation,  it  is  held,  would  be 
to'  make  them  laws  impairing  the  obligation  of  contracts. 
And  the  power  of  pasaii^  such  laws  being  prohibited  tp 
the  states,  by  the  constitution  of  the  United  States,  they  are, 
'.of  cou|«e,  unconstitutional  and  invalid.  This  is  the  precise 
doctrine  of  the  case  of  McMillan  v.  McKeii.  There  the 
paities  to  the.  contract  were  inhabitants  of  Sovth-Carolina^ 
and  the  contract  was  made  there.  McMillan,  the  debtor, 
subsequently  removed  to  the  state  of  Louisiana,  where  he. 
was  duly  dischai^ed  from  all  his  debts,  under  an  insolvent 
law  of  that  state.  To  a  suit,  brought  by  McKeil,  against 
him,  upon  the  contract  made  in  South-Carolina,  he  pleaded 
his  dischaige.  Upon  demurrer  to  the  plea,  the  discharge 
was  held  invalid,  on  the  grounds  which  have  bees 
stated. 

The  caae  of  Siurges  v.  Crowninshield,  of  Rostnelt  y.  Ce* 
J?4''toY°*^  ^^^M  and  In  the  matter  of  Wendell,^/)  determine,  that  a 
(/)  19  John,  contraet,  between  citizens  of  the  same  state,  is  not  afiected 
by  a  discbavge  of  the  debtor,  under  an  insolvent  law  of  that 
state,  passed   stAsequent   to  iJle  making  of  the    contract^ 
(g)  16  John.  And,  in  Mather  v.  Bush,{g)  this  Court  decided,  that  a  dis;- 
Rep.  233-        chaxge,  und«r  the  insolent  act,  of  Jpril  3rf,  1 811,  was  va- 
lid, in  relation  to  ftll  contracts  made  between  citizens  of  this 
stale,  sdbaeqoent  to  the  passage  of  that  act.     But  what  the 
eflaat  of  such  a  discbai^ge  would  be,  upon  a  contract  madQ 
in  Ifais  state,  (after  the  passing  of  the  act)  between  citizens  of 
avKAher  state,  baa  not  been  expressly  decided :  tboug)^,  I 
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tUnk,  the  reasoning  and  analogies  to  be  drawftfrom  tlie  caaei  ksw-tork, 
adverted  to,  go  very  f%r  towards  settling  it  v^^v-^w 

Ttk  Court,  in  Mather  v.  Bush,  held,  that  the  iasolreiii  act    SHK»aiix 
did  not  impair  the  obligatioa  of  the  contract ;  and  that  the     Hopxist . 
dischai^  was,  therefore,  valid  :  because,  the  contract  faav* 
ing  been  made  between  citizens  of  this  state,  after  the  paM- 
ing  of  the  law,  '^  was  made  under  the  law,  «nd  is  presumed 
to  have  been  made  with  reference  to  it  ;•  and  the  parties  arl}  ' 

legally  conusant  of  it  at  the  time.    The  contract,  ia  such  - ' 
case,  is  not  impaired  by  the  law,  for  the  law  is  paft  of  the 
fontract," 

The  same  doctrine  is  held  in  Blanchard  v.  i?i»M//,(i).aBd  Jf^]^^'^' 
the  same  reason  assigned ;  though,  in  that  case,  oidy  the 
ithlor  party  to  the  contract^  was  an  inhabitant  of  the  ^^ki^  * 
where  the  contract  was  made*     In  Smith  v.  Buchanan^i)  a    (0  1  Eiut^B. 
<^hai^e,  onder  the  insolvent  law  of  Marjfland^  was  beU  to 
be' no  bar  to  an  action  brought  in  Enj^land^  by  an  EmgUah 
sidjed^  upon  a  contract  made  in  England,  the  other  party 
to  &e  contract  being,  at  die  time  of  maldog  it,  a  citizea 
of ^  the  United  States. 

In  Van  Rough  v.  Van  Ar$daln,(j)  a  discharge,  under  the  (/)  3.^**»'*»« 
insobreiit  laws  of  Pennsylvania,  was  held  to  be  no  bar  to  a 
suit  brou^t  by  the  endorsee,  against  the  endorser,  of  a  pro- 
missory note,  the  endorsement  having  bun  made  in  this  aiaie^ 
and  the  endorsee  being,  at  the  time  of  the  endorsement,  an  in* 
halntani  of  this  state,  and  the  endorser^  and  dtfendant  an  in' 
hedntant  of  Pennsylvania* 

hi  all  these  cases^  considerable  importance  seems  to  be  at* 
tsxdied  to  the  circumstance,  that  one,  or  both  of  the  parties, 
were  inhabitants  of  the  state  or  country  where  the  contract 
wa^'made.  But,  with  great  deference,  it  does  appear  to  me, 
that  all  fhese  cases  stand  upon  a  principle  entirely  indepen- 
dent'of 'that  circumstance.  It  is  that  of  the  lex  loci  con-^ 
tradus  :  that  the  law  of  the  place  where  the  contract  ia 
made,  must  govern  the  construction  of  the  contract;  and 
that,  whether  the  parties  to  the  contract  are  inhabitants  <Kf 
that  place  or  not*  The  rule,  I  apprehend,  is.  not  founded 
up<m  the  allegiance  due  from  citizens  or  subjects  to  their 
respective  governments,  but  upon  the  presumption  of  law, 
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HEW-TORK,  that  the  parties  to  a  contract  are  conusant  of  the  laws  of  the 

MaT   1823  •  rr  T-    . 

.^^j;^^^^  '    country  where  the  contract  is  made ;  that  it  is  made  with 

8HERRII.L    reference  to  those  laws,  and  that  they,  therefore,  form  a  part 

HopKivB.     ^^  ^^^  contract.    That  this  is  the  principle  of  the  rule,  is  ct- 

ident,  from  the  exceptions  to  it.     For  where  it  appears 

that  the  place  of  performance  is  different  from*  the  place 

of  making  the  contract,  then  it  is  to  he  construed  according 

to  the  law  of  the  place  where  it  is  to  he  performed,  thougl^ 

2  to/  ^"^*""'  neither  of  the  parties  reside  or  owe  any  allegiance  therc.(i) 

7V/.3,page26.      In  Kohinson  v.  Bland^{J)  a  hill  of  exchange,  drawn  in 

Emoryy,  Grt-  ^^^^ce,  hut  pai/nbU  in  England,  for  money  won  at  gaming^ 

ftaugh^ti  Doll,  in  France,  was  held  to  be  governed  by  the  law  of  England, 

(0  1  Black,  and,  therefore,  void  ;   and,  upon  the  first  argument  of  the 

Rep.  258.         ^.g^se.  Lord  Mansfield  intimated,  that  it  made  no  difference 

whether  the  parties  to  the  contract  were  subjects  of  Franctj 

^Jj^^^vu  s  OT Englishmen,  resident  there.(m)     The  same  general  prin- 

C  2  Burr,     ciple  is  acknowledged  in  all  Uie  following  cases :  Mclan  r. 

^^'^'  Duke  of  Fitz  James,  1  Bos.  <Jr  Pull.  1 38.     Smith  v.  SmtiA, 

2  John.  Rep.  235.     Thompson  v.  Ketcham,  8  id.  189.   Har^ 

rison  v.  Sierry,  5  Cranch,   289.     Slocum  r.    Pomtroy,  6 

Cranch,  221.     Lanusse  v.  Barker,  3  HTieai.  101,  146.     In 

Thompson  v.  Ketcham,  it  was  held  that  parol  proof  was  not 

admissible  to  shew  that  a  note,  made  in  Jamaica,  was  to  be 

paid  in  J^ew-York. 

The  rule,  therefore,  upon  this  subject,  is,  that  the  law  of 
the  place  where  the  contract  is  made,  is  to  control  it,  unless 
it  appear,  upon  the  face  of  the  contract,  that  it  was  to  be 
performed  at  some  other  place,  or  was  made  with  reference 
to  the  laws  of  some  other  place :  and  the  reason  of  the  rule 
is,  not  the  allegiance  due  from  the  contracting  parties  to 
the  government,  where  the  contract  is  ma^e,  or  is  to  be  exe- 
cuted, but  the  supposed  reference  which  every  contract  has 
to  the  laws  of  the  state  or  country  where  it  is  made;  or  ia 
to  be  executed,  whether  the  parties  are  citizens  of  Uiat  state 
or  country,  o^  not. 

The  bond,  in  this  case,  therefore,  having  been  made  in  tbis 
state,  and  it  not  appearing,  upon  the  face  of  it,  tliat  it  was  to  be 
paid  elsewhere,  is  to  be  construed  according  to  the  law  of  thi» 
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stele.  AndhaTingbeenmade  subsequent  to  the  passing  of  the   ^^"^^' 
law,  under  which  the  defendant  was  discharged,  by  the  es- 
tablished law  of  this  state,  as  pronounced  in  Mather  v.  Bush, 
the  discbaige  was  no  violation  of  the  obligation  of  the  con- 
tract, and  is,  therefore,  valid.     . 

The  pfaintiffhavii^  failed  to  aver  or  shew  what  the  law  of 
Maataelmsetts  is,  we  are  to  presume  it  to  be  the  same  with 
our  own*  The  case  of  Thompson  v.  Kctchanu,  is  precisely 
analagoas,  upon  this  point,  to  the  case  under  copsideration. 

The  defendant,  therefore,  upon  every  ground,  is  entitled 
to  jodgpiient  upon  the  demurrer. 

Judgment  for  (he  defendant,(n) 

(n)  SmiHi  v.  Mead^  3  Can.  Rep.  JV.  5.  253,  S.  P.  and  vid.  alto^  Wiiody 
kridgc  v.  fVrighi  et  oL  id.  523,  and  Medbury  v.  HopHns^  id.J,n. 


Newton  against  Pope. 
Certiorari  from  a  Justicc^s  Court, 

Case,  by  Pope,  the  plaintiff  below,  against  Newlon,  the  ^,/  ^^^ 
Aeiimduit  below ;  fiw  fliat  Pope  had  hired  JV.iston  to  drive  a  in  whc-ehands 

'  .    •*  f  r>  they  are  inju- 

load,  with  the  horses  of  the  former,  to  the  state  of  Lonnec-  red,  is  <m  as 
iicut,  in  which  journey  the  defendant  had  misused  one  of  J^^™*'^^*;,  * 
the  horses,  bo  that  he  was  nearly  ruined.     The  testimony,  bailee  for  hire, 

■  A*        «••/«•    <■•  1^1  1*  who  is   liable 

4m  the  part  of  the  plamtifT,  did  not  shew  any  negligence,  un-  ^^^  fomegii- 
akiUidness,  or  wilful  misconduct,  in  the  defendant,  by  which  ^^^'^^J^^jJ: 
fbt  horde  had  been  injured  ;  and  the  testimony  of  C.  and  fui  miacon- 
M  oo  the  part  of  the  defendant,  tended  strongly  to  excul-  ^^*  ^*^^'J^ 
paie  him  from  such  a  charge.  The  Justice  certified,  in  his  ving  which 
letnm,  however^  that  he  disregarded  the  testimony  of  these  ^^ 
two  witokesses,  because  he  was  satisfied,  from  the  manner  in     A  court,  as 

, .        ,  .     -  •    i»  XL     weU  as  jury, 

which  th^y  testified,  that  they  were  biased  m  favour  ot  the  ou^ht  to  de- 
defendant.  It  appeared  that  the  horse  was  ruined,  in  con-  ^'^''J^e'^1 
snqueace  of  being  galled  by  hia  collar,  on  the  journey-  The  and  neither 
J«ftiee  ga^€  judgment  for  the  plaintiff.    The  other  particu-  ^^     disregard 

the  testimony 

of  a   witness, 

apoD  the  fole  gcwnd  of  beipg  latuaed  that  he  it  biased  in  hroxur  Of  tht  party  caUinghinu 
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VEW-TORK,  Ian,  material  to  flie  poiats  decided,  appear  in  &e  opiaioQ  of 
>L!!®-    the  Court. 

Hubbard  jr  Slower^  for  the  plaintiff  in  error. 

J.  jFoo/e,  for  tbe  ddendant* 

Curio*  The  plaintiff  ia  not  entitled  to  recover,  nnlessr 
tbe  horse  was  injured  through  *  the  unskilfniness,  n^- 
Iigence,  or  wilful  misconduct  of  the  defendant ;  and  it  is 
incumbent  on  the  plaintiff,  to  prove  the  negligence  or  un^ 
skilfuhiess.  chaiged.  The  defendant  stands,  at  least,  upou 
as  lavourable  a  footing  as  a  bailee  for  hire  ;  and  there  is  no 

Ba^^^o  ^w'^^  **f  ^  ^^  ^  ^^^^  *  ca8e.{«)  There  is  no  evidence 
89.  MiUon  v.  of  Qegligeaecf  or  uaskfMblne^s,  in  this  casej  even  excluding 
JoAn.  Rep,  ^^  testioioby  of  HbA  defendant's  witnesses  ;  and,  admitting 
^^1*  this  testimonj,  the  evidence,  of  oriHnaiy  care  and  skiD,  is. 

conclusive*  The  Justice  had  no  right,  entirely  and  arbitra* 
rilf ,  to  disregard  the  testimony  of  two  unimpeached  wit- 
nesses, on  die  ground,  ^^  that  he  was  satisfied  that  they  were 
biased  in  favour  of  the  defendant.^'  Tliere  was  no  attempt 
to  impeach  their  characters.  The  facts  sworn  to  1^  them, 
^  were  not  contradicted  by  any  other  witnesses,  either  direct- 

ly or  indirectly  :  nor  was  there  any  iatrinBick  improbttbility 
in  the  narration  given  by  them.  It  is  difficult  to  establish  a 
rtile  which  shall  regulate  and  limit  the  discretion  of  a  court 
or  jury,  in  the  degree  <^  credit  to  be  given  to  the  testimony 
of  different  witnesses.  Much  must  depend  on  the  partic-> 
jlhr  drcumstances  of  each  case*  But  there  is  no  difficulty 
^  in  saying,  that  where  (as  in  this  case)  tbe  witness  is  unim- 
peaohed  ;  &e  &ct8,  sworn  to  by  him,  uncontradicted,  either 
^recHy  or  indirectly,  by  other  witnesses ;  and  there  is  no  in* 
trinskk  improbability  in  the  relation  given  by  him  ;  neither 
»  court  nor  jury  can,  in  the  exercise  of  a  sound  discretion, 
disr^su'd  his  testimony*  It  is  no  lesd  the  duty  of  a  court 
than  ci  a  jury,  to  decide  according  to  evidence.  But  it  is 
mocjcery  to  talk  of  evidence,  if  it  is  discretionary  with  the 
tribunal,  to  which  it  is  addressed,  to  disr^ard  it,  upon  tbe 
T8^e  suggestion,  unsupported  by  proof,  of  the  bias  of  the 

witness. 

Judgment  revAsed. 
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Dbnnisov  againit  Collins.  Dwrwsojr 

Certiorari  from  a  JuiHce^s  Court*  Collhts. 

Assumpsit,  by  Collins  against  Dennisonm  The  process  was  Though  tfa« 
for  $25  damages,  under  the  "  act  for  the  recovery  of  debts  FJJ^  ^^J^  ^ 
to  the  value  of  twenty*five  d(dlan»^'  The  declavation  be  for  fss  on- 
claimed  damages  to  ^27,10.  Issoe  being  joined,  and  a  ^^^^n  ^  £ 
Jaij  impannelled  and  sworn,  the  trial  was,  without  objec-  ^r  n<x««  it 
tioQ,  suspended  about  two  •hours,  to  enaUe  the  defendant  to  the  jastkf^ 
procure  a  witness.  Durii^  this  time,  a  bottle  of  KquOr  ^  ,  oHsIt 
was  banded  round,  of  which  the  jurors,  and  other  persons  a  maUrial  ra* 
in  the  rocnn,  drank.  But  nothing  was  drank,  by  the  jvrois,  iot  "^f^^  eosts 
sn  hour  and  a  half  previous  to  the  re-commenceaient  of  the  ^>n  adjoam- 
proceedii^.  Verdict  for  the  plaintiff,  for  ^10 ;  and  the  Jus-  ^by  thedel 
ticc  taxed,  as  a  part  of  the  plaintiff^s  coals,  9  cents,  for  an  ^l^^'^^J; 
adjournment  previously  procured  by  the  defendant,  which  j«dgmeiit  £« 
was  included  in  the  judgment  for  ttie  plaintiff.  ^^elron      ^ 

A  jad^pnent 

M  WUHcms,  Ibr  the  plaintiff  in  error.  •win  not  be  set 

aside   beeaoM 

>  BMmtd  4f  Staimer,  for  the  defendant.  fpint^i     u- 

qtior,    dariqj 

CttTici.  It  is  contended,  feat  the  plaintiff,  by  byiag  his  »^  ^^v^^<^ 
damages,  in  bis  jdeclaration,  at  more  than  ^5,  ousted  the  Jus-  ilkgs  &  tht 
ticc  of  his  jurisdiction,  the  suit  beiqg  und^r  the  25  dollar  act.  ^'"foi.^  doi*^ 
It  is  possible  that,  before  the  extension  of.  a  Justice's  juris-  this  while  they 
diction  to  50  dQhars,(9)  this  objection  ipight  have  been  fe-  j^rj.  ^^^ 
taj.  TTie  case  otBowditch  v.  Salisburj^j{b)  appears  Wcounte-  .  *5^*^.**^ 
nance  that  opinion.  Bat  now  it  is  an  objection  in  form  mero-  pear  that  the 
•y.  The  Justice  had  jurisdiction  beyond  the  amoimt  daim^  nuhed^^ 
cd  in  the  declaration,  llie  objectioio^  therefore,  of  a  want  psrty  more 
of  jonsdiction,  is  not  well  founded.  But  it  is  objected,  ttiat  er ;  nor  Uiat 
there  is  a  variance  b^twe^n  the  proQess  and  declaralioB,  Ihe  t^^i^^nr  drank 

•ar^^jv  ,»^,-  to  excess* 

one  being  for  |25,  and  tlie  pilfer  far  |27,10.    In  Botom  v. 
Ferruy  (c)  it  was  held,  that  a,  variancp  between  the  aummottt 

(9tySkt9.  41,  eh.  94.  (c)  16  John.  Rep.  161. 

Qf)  9  J9hn,  Rip.  966. 
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NEW-TORK,  and  declaration,  as  .to  the  form  of  action,  (the  one  beinc;  iit 

Mav^  1823.  '  \  o  ~« 

^^^i!^^.^^     trespass,  and  the  other  trespass  on  the  case)  was  mere  mat- 
MoRRxix     ter  of  form*     The  Variance^  in  this  case,  is  much  less  mate- 
j^^^^       rial,  and  is  not,  therefore,  a  sufficient  ground  for  reversing 
the  judgment.     Nor  is  there  any  validity  in  the  other  objec- 
tion.    The  jurors  did  not  take  liquor  while  they  were  sitting 
as  a  jury.     It  was  during  the  two  hours  suspension  of  pro- 
ceedings, which  distinguishes  this  case  from  that  o(  Kdlogg  4^ 
(i)  15  John.  Jieed  V.  JVilder.{d)      It  does  not  appear  that  they  drank  to 
excess,  or  that  the  liquor  was  furnished  by  one  p^rty  more 
than  the  other*     The  judgment  must,  therefore,  be  aliirmec), 
as  to  the  damages.     But  the  Justice  having  included,  in  the' 
judgment,  the  eosts  of  an  adjournment  procured  by  the  de- 
fendant, it  must  be  reversed  as  to  the  costs. 

Judgment  accordingly. 


MoBuxL  €igam$t  HeaIl. 

(Certiorari  from  a  Justice^ s  Court. 

inay^without  ^  ^^  ^^^^'  ^^^  objectioD  to  the  pffocecdiDgPr  ua  dai^ 
oonsent  of  par-  Court  bdow,  wai,  that  the  trial  was  had  at  B,phce  diffo<fcw^ 
to%  convent  ^^  ^^  ^^  whsch  the  flommoDB  was  returaaUe ;  though  the 
lent  place,  dif.  process  was  retumed,  and  the  parties  appeared  at  &e  time 
that  at  which  and  pkce  of  return,  and  accompaniad  the  Joattoa  Jto  the 

retaSdbS!  it  P"*^^  ^^  ^^  •  •^  ^^^  ^*  ^^^  JVw«»(«)  and  S^murt  r. 
haying    been  M$igi^{b)  Were  lelied  apoo,  in  support  of  the  objectimi* 

retamed,  and 
both      parties 

appearing  fJandrou  V  MorriaoHy  for  the  plaintiff  in  error* 

there. 

parties  aiscom-      Sherzoood  ^  Bronson^  for  the  defendant, 
pany  the  jus- 
tice,  without     Per  Curitmu  The  process  having  beeft  returned,  at  the  plart^ 

equivalent  to  where  it  was  returnable,  and  both  parties  appearing  there,  the 

the^^jo'  *!  Justice  had  a  right  to  adjourn  the  trial  of  the  cause  to  any  oth- 

meat. 

{a)\j9hn.Cai.%^  (I)  Ift/iftfi.  iti^^v  417. 
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or  convenient  place,  without  the  consent  of  the  parties.  But,  Kew-tork^ 

ia  this  case,  the  parties  did  assent,  by  not  objecting,  and  by     ^^^J^^ 

accompanying  the  Justice*    The  aatborities  relied  upon  are 

very  different  from  this  case.     In  Case  v.  Van  J^ess^  it  did 

not  appear  where  the  Court  was  held,  and  the  judgment  was 

by  de&ult.     The  Court  would  not  intend  that  the  trial  was 

at  the  place  where  the  process  was  returnable.    If  not,  then 

&e  defendant  may  have  appeared  in  pursuance  of  the  pro* 

cess.     In  Stewart  ▼.  Meigs j  the  process  was  returned  and 

the  trial  had,  at  a  place  different  from  that  mentioned  in  the 

process,  though  the  defendant  did  not  appear. 

Judgment  affirmed. 


Gaul  against  GaoAti 
Certiorari  from  a  Justice^s  Courti 

Assumpsit,  by  Chrodt  against  6avi,  upon  a  promissO^ry  A  i»n>I  nm* 
Mte.  The  defendant  appeared,  in  person,  and  pleaded  that  pj^7m  a  ja»I 
ke  was  an  in&nt,  at  the  time  of  giving  the  note,  and  the  ^^'^  ^"^  ^ 

o      "O  '  sufficient ;  but 

cause  was  adjcmmed.  At  the  adjourned  day,  the  defendant's  should,  in  gen. 
ftther  dfiered  to  appear  for  him.  His  authority  being  de-  p^^.^^^^ 
imiidedy  be  adinitted  that  he  had  no  written  authority,  but  Tho'  whei« 
said  that  his  son  had  reqde^ted^him  to  attend  for  him.  Ja*  himseirto  ap« 
«si  A  aoother  of  his  sons,  Was  offered,  as  a  witness,  to  prove  !>«»»•  fo^  ^ 

'  ,  son,  tiie  dcfcn- 

tteiecpiest.     Ihere  was  some  embArrassment  and  contra-^  dant,     slight 

Hc&rn  in  his  lestimoiiy,  biit  it  amounted  to  this  :  That,  the  ll^[  ^  ^"^ 

n^^  before  the  trial,  he  had  he^r^  the  defendant  say  to  his     The   attor- 

fither,  he  must  he  there j  when  speakihg^f  this  suit ;  but  that  ^^  het  ^ 

nothing  was  said  about  the  defendant's  being  absent,  or  °^  ^  ]^tovB 

sudti  a  pow0^ 
•boot  his  father's  acting  for  him.    The  Justice  refused  to   ,  "" 

pecBiit  him  to  appear^  and  judgment  was  given  for  the 

fiaiaftifil 

/.  Vanderpoelj  for  the  plaintiff  in  error, 

&  Wiiliamsy  fer  the  defendant. 
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KB w- YORK,      Curia.    The  defendant  has  a  right  to  appear  hy  attorney^ 
^^^l^^   and  can  constitute  such  attorney  by  parol  ;(a)  but  such  an 
MicKLKs     authority  ought,  in  geperal,  to  be  clearly  proved.    In  thiv 
TousLET.     ^^®  ^^  proof  was  very  loose.    The  father  was  a  compe-* 
tent  witness  to  prove  his  authority,  if,  in  truth,  he  had 
any.(i)    The  &ct,  of  not  ofifering  himself  for  that  purpose^ 
.affords  some  ground  for  presumii^  against   his  authority. 
Bat,  considering  the  relation  subsisting  between  him  and  the ' 
defendant,  we  think  the  evidence  sufficient* 


Judgment  reversed* 


(a)  Murray  y.  Hbtae,  11  John.  Rep.  464. 
(*)  Caniff  v.  Myers^  15  Joftn.  R^.  246. 


MicKLES  and  Matthews  against  Touslet. 
Certiorari  from  a  Justice*s  Court. 

*  VU^  cxemp.  Trespass,  by  Tousley  against  Mckles  ^  Mat^etas^  for  tat" 
tfro  ^«*^fr*"*  ^'°S>  *°^  carrying  away,  out  of  the  possession  ef  thfe  plaifiH 
execution,  ])j  tiff,  37  sheep.  And  on  issue  and  trial,  it  appeared  that  tikese 
Qw.  ^^^^l  ifheep  were  taken  and  sold,  on  an  execution  in  favour*of  Jlfic^ 
»7,)  is  a  per-  ^/etf  against  one  Whitney  ;  and  that  Jtfal<Ae»«,  the  other  de- 
«)r  which  the  fendant,  was  the  Deputy  Sheriff  who  made  the  levy  and 
^an*^toke*^iS!  *^'^'  which  was  the  trespass  complained  of.  The  plxintifl^ 
vantage.  Toushy^  was  the  mere  naked  bailee  of  Whitnty^  tibe  defen- 

or  agent,^^'  ^^^  ^^  ^^  cxeculidB,  faarvwg  the  sbe^  upon  his  farm,  ta 
not  maiutain  keep  for  Whitney.  Judgment  being  given  for  the  plaintiff^ 
this  groand,  one  question  was,  whether  Tousley  could  sustain  the  action, 
token^ki^^xe^  upon  the  ground  that  any  of  the  sheep  were  exempt  from. 

ctitioii  againat  exeoo^n.  Under  the  statute,  (sess.  S8,  ch.  227.) 
the  owner. 

JD.  W.  Forman,  for  the  plaintiff  in  error. 

«Ar.  P.  Randallj  for  the  defendant. 

Curia.    It  does  not  lie  ui  the  mouth  of  the  defendant^ 

to  say  that  any  of  these  sheep  were  exempt  from  execution* 

That  is  a  privil^e  of  which  Whituqf  ajone  could  avail  bim- 

self. 

Judgment  reversed* 


OF  THE  STATE  OF  NEW-YOKK.  115 

KEW-TORK, 

May,  1823. 


Page  against  Cadt. 
Certiorari  from  a  Justice? s  Court. 

In  assumpsit,  by  Cadtf  against  Page,  for  |10  lent.  The  git,\*^^5 
jury  found  a  verdict  for  the  plaintiff,  for  ten  dollars^  with  f«Jf  t^^  ^i*^ 
interest,  from  the  14l|  day  of  January^  181 7.  The  Justice  such  a  day, 
computed  the  interest,  amounting  to  ^1,34,.  and  added  it  to  *^^f^  ^^^^ 
the  principal  sum,  making  1^11,34,  for  which  he  gave  judg-  may  compute 
meot ;  and  now  this  was  objected  here,  as  one  cause  why  ^  '^dclr 
the  iudgment  should  be  reversed.  judgment   for 

•^   ^^  hoih  that  and 

J.  Vanderpoelj  for  the  plaintiff  in  error. 

£.  fFilliamSf  for  the  defendant. 

Per  Curianu  The  finding  of  the  jury  was  certain.  The 
calculation  of  interest  was  a  mere  clerical  act.  Tte  re- 
salt  of  the  calculation  may  be  presumed  to  have  been  sub- 
Bttttfid  to,. and  approved  of,  by  the  jury.  It  is  as  though 
they  had  found  ^10  principal,  and  $1^34  interest.  Such  a 
fiofing  would  clearly  warrant  a  judgment  for  ^  11,34. 

Judgment  affirmed. 


ToiimB«Nf»  mgainst  Chase. 

Certiorari  from  a  Justice* s  Court. 

Assumpsit,  by  Choke  aeainst  Townsend.    The  suit  was     The  certift- 

» «  rw^  1    .      1    >       1.  .    cate  of  a  jua- 

commenced  by  summons.  Townsend  pleaded  a  former  smt  tice  is  not  ad- 
n  bar,  which  was  then  pending.  To  support  this  plea,  he  JJ-^^e*^  ^^ 
pndoced  a  certificate  of  the  Justice,  before  whom  the  first  ceedings,    till 

afterjud^ment 
in.  the  cause, 
jtii  thflft  evidflttce  of  the  judgment,  and  the  proceeding  which  led  to  it  It  is  a  g^ood  plea, 
m  aflsampsit,  that  the  derendant  had  first  brought  assumpsit,  against  the  plaintiff,  before,  a 
jvsiiee.  But  If  both  suits  are  brought  at  the  same  time,  the  process  first  served  shall  take 
pc^rcDoe*  If  commenced  on  the  same  day,  they  shall  be  deemed  to  have  been  com- 
Moed  at  the  kme  tixhe ;  fct  the  court  witt  not  dbCingois^  between  the  firaotions  of  a 
diy. 
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NEw-roRKy  suit  was  commenced,  from  which  it  appeared  that  the  pen^- 
^^^^i^^'    deDc  J  of  this  suit  was  pleaded  in  that  and  overraled,  but  up- 
TowifBEBio    on  what  evidence  did  not  appear.    The  certificate  of  the 
CbIss       Justice  was  objected  to,  as  incompetent  evidence  j  but  ad- 
mitted*   The  constable,  who  served  the  summons  in  this  suit, 
testified,  that  he  received  it  on  the  1 1th  of  June,  and  imme- 
diately served  it  upon  Towmend;  that  after  it  was  served^ 
Toronsend  gave  him  the  summons  s^ainst  Chase^  which  waa 
aerved  on  the  same  day.     The  Justice  decided  that  the  plea 
of  a  prior  suit  was  not  sustained.     Townsend,  the  defendant, 
then  abandoned  the  cause.    Judgment  was  given  for  the 
plaintiff. 

D.  H*  Chancer,  for  the  plaintiff  in  error; 

//•  PtUnam^  for  the  defendant* 

■  • 

Curia.     The  judgment  is  clearly  according  to  the  justice 
of  t}^  case.    The  plea,  of  a  former  action,  was  not  sustain- 
ed by  competent  proof.     The  21st  section  of  the  twenty* 
(a)  ,1  R,L.  fi^^  dollar  act,(a)  makes  the  official  certificate  of  the  Jus- 
^^  tice  legal  evidence,  only  after  a  judgment  rendeted*     It  is 

then  evidence  o(  the  juds;menty  and  of  the /jroccccGhg*  which 
led  to  it.  This  is  the  obvious  meaning  and  construction 
of  that  section.  But  if  the  character  of  the  evidence 
were  unexceptionable,  it  does  not  support  the  plea ;  though 
it  was,  undoubtedly,  a  good  bar,  if  sustained.  This  was  set- 
tled in  Douglass  v.  Hoagj  (1  John.  Rep.  283.)  The  same 
case,  and  also  the  case  of  Boi/ce  v.  Morgan,  (3  Cainesj  1 33,) 
determine,  that  the  issuing  of  the  summons  is  the  commtoce- 
.  ment  of  the  suit.  In  this  case,  both  summonses  were  issued 
upon  the  same  day,  but  the  summons,  in  this  suit,  was  first 
served.  After  it  was  served,  Townsend  handed  to  the  same 
officer  the  summons  in  the  other  suit. 

In  the  absence  o/  proof,  as  to  the  time  of  issuing,  the  prcK 
cess  first  served  must  be  presumed  to  have  been  first  issued ; 
and  where  both  writs  are  issued  upon  the  same  day,  that  suit 
must  be  considered  as  first  commenced,  in  which  the  writ  ia' 
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• 

serred ;  alftaiigh  the  other  writ  was,  in  &Gt,  first  isnied  ;  new*tqrx, 

fha  CkHirt  not  distioguJabu^  betwc^en  differeut  paits  of  the    \^^[!j^^ 

da  J.  (6)  Bacob 

Judgment  affirmed*  ^ 

WU«BX1W 

(jb)  Co.  Liu,  135,  b.    t  BU  Com.  141.    And  tkI.  8  /oAfi.  i{ep.  350. 


fiuf&T  Bacoh,  Rice  Cook  and  Sallt  Goodrich,  agavMt 

FoN£S  WiLBEa. 

Declaration,  in  debt,  far  ^500,  the  penalty  of  an  arbi-  Upon  d«- 
tration  bond,  reciting  that  diiTerenccs  existed  between  the  3I||J[i[^t^  * 
defendant  and  the  plaintilis,  respecting  the  line  subdividing  «n  vbitrRtioo 
lot  No.  16,  in  Saratoga  Patent :  tliat  the  establishment  o{  ij^  inteiided 
^t  line  had  been  referred,  by  them,  to  arbitrators,  whose  **'  ^^  ^^^z 

.  .    tratow     acted 

decbion  should  be  final  and  conclusive,  in  respect  to  the  ti-  within       tha 
tk  of  the  parties  :  that  a  certain  cedar  post,  standing  on  ^^"*"'**u 
ihe  bank  qf  Hudson's  river^  nearly  opposite  Smithes  tavern^  contrary    ap* 
in  StUlwater^  should  he  the  point  or  place  from  whence  the  ar*  ^^"^  ©fSe  if 
hitrators  should  commence  their  survey  :   that  the  orieinal  ^^^-  ^.    ^ 

^  "        ®  AocordiDgljr, 

where  parties 
tmibimlied  the  setUement  of  a  division  line  between  their  fann&,  and  the  hondt  recited 
that  «  fsdor  pM/  nhouM  be  the  plaoc  of  bes^ioning.  and  that  the  lines  described  in  certain 
migmal  teoMeM,  should  ^ide  as  to  courses  and  distances  i  and  that  parol  evfdenee  should  be 
excluded  ;  and  the  award  adopted  a  tta^e  a?  the  place  of  beginning',  and  certain  $taktt 
new!/  set  ap,  &c.  to  regelate  the  courses  and  distances  and  said  nothing  as  to  the  cedar 
pati  or  ensinal  leases :  heM,ihat  the;;^«  of  bef^inning^  and  courses  and  distances^  men<« 
tieoed  in  &e  award,  should  be  intdnded  the  same  as  those  described  in  the  bonds.  The 
taotrary  is  matter  nf  def'^noe,  and  comes  properly  from  the  defendant. 

Where .  the  bonds  of  submission  provide,  that  if  the  arbitrators  shall  award, 
flat  the  lanis  of  A  are  in  possession  of  B,  then  B  shall  surrender  the  lands,  and  pay  the 
OQsts  of  an  ejectment,  brouj^ht  by  A,  for  their  recovery ;  and  the  arbitrators  award  accord- 
ing:ly ;  and  fmlfaer,  that  B  should  surrender  the  land,  and  pay  the  eosts  of  the  ejectment : 
hddktbi^  thouffh  they  had  no  power  to  award  the  surrender  and  pajfrnent^  yet,  these  l>ein|f 
apart  of  the  oonditioo,  an  action  lies  on  the  bond  for  a  breach  In  either  particular. 

And,  1^  stfeb  a  ease,  where  it  appears,  by  the  submission,  that  A  and  B  own  adjoining^ 
lets,  the  aettUn*^  the  division  line  between  which  is  the  subject  of  the  submission,  an 
award,  which  declares  that  B  is  in  possession  of  A''s  land,  and,  at  the  same  time,  declares 
flie  dtvinon  line  between  them  by  courses  and  distances,  is  sufficiently  certaio,  as  to  the 
mUsai  of  the  possession,  and  B  is  abound  to  surrender  accordingly. 

Though  an  award  is  bad  in  one  part,  yet  it  may  be  good  in  another,  if  there  is  no  oon^ 
MxiMS  Uitween  the  two  subjects,  and  th^  do  not  depend  upon  each  other. 

If  the  submission  be  of  a  particular  thii]^,  and  the  award  be  of  that  and  something  ^Of 
tlKr}«;h  the  lalter  be  void,  f  he  party  is  bound  to  fulfil  the  former. 

It  is  void  only  prv  tanto. 

In  a  declaration  upon  a  bond,  conditioned  to  pay  the  taxable  coats  of  a  suit,  Hot  Mqviut 
fB^itt/iis  is  g;eod,  on  general  demur/sr. 


lU 


CASES  IN  THE  SUPREME  C3O0RT 


ircw-yoBX,  kasts,  givtn  by  Gen*  Schuyler,  in  which  the  courses  and 
^^^'  '  distances  are  laid  down^  should  be  submitted  to  them,  m 
evidence  ;  and  that  parol  e7>idence  be  epceluded :  and  fur" 
ther,  that  if  the  award  should  6e,  that  the  defendant  had 
any  land  of  the  plaintiffs^  in  his  possession^  he  should  sur- 
render it^  and  pay  the  taxable  costs  of  a  suit  in  ejectment^ 
brought  by  the  plaintiffs,  against  the  defendant*  The  declar- 
ation then  sets  forth  the  condition  of  the  bond,  which  was  to 
abide  the  award,  &c.  of  and  upon  the  premises.  It  then  sets 
forth  an  award,  that  the  line,  subdividing  lot  Xo.  16,  begins  at 
a  STAKE,  in  the  margin  ofHudson^s  river,  28  chains  southerly, 
down  along  said  river,  from  the  division  line  of  lots  16 
and  17/  and  runs  thence  westerly,  along  stakes  recently  set 
up,  to  the  land  of  Isaiah  Dean  :  that  the  defendant,  being  m 
possession  of  the  land  belonging  to  the  plaintiffs,  the  defen^ 
dant  should  pay  to  the  plaintiffs  the  taxable  costs  referred  to 
in  the  bond,  and  surrender  the  land  according  to  the  stakes* 
The  declaration  averred,  that  the  taxable  costs  amounted  to 
$42,20,  which  the  defendant  had  refused  to  pay,  although 
often  requested,  (^c.  whereby,  ice,  (concluding,  as  in  debt> 
for  the  penalty.) 

General  demurrer  and  joinder. 

R»  M.  Livingston,  in  support  of  the  demurrer,  objected^ 

1.  That  the  arbitrators  had  exceeded  their  authority. 

They  disregard  the  monument,  the  cedar  post,  and  establish 

a  stake  as  jhe  place  of  b^nning^     They  disregard  the  cour^ 

(a)  Pratt  ▼.  ses  and  distances  in  the  leases  of  Gen*  Schuyler,  and  substi- 

M^u,  Sol'  ^^^^  *  ''"^  (along  stakes  recently  set  up,)  to  DeanV.(ii) 

enums  v.  Mc-  Again  :  they  had  no  power  to  award  the  costs  of  the  eject* 

Jo^.  57.  s,  C,  ment.    These  were  not  in  dispute ;  and  were  not  to  be  pass* 

mJH^Sc  "'  *•*  "P°"  ^y  ^^  arbitrators.     They  became  due,  in  virtue  of 

Bouek  T.  fVtl'  the  bond  itself,  on  the  award  being  made,  pursuant  to  the 

aa?    ^JadcMn  te"^  ®f  submission.    The  award  was  a  condition  precc^ 

V.  Ambler,  14  dent    This  being  void,  no  action  lies  for  the  costs.     The 

id  96  o  * 

same  reasoning  applies  to  that  part  of  the  award,  which  di* 
rects  a  surrender  of  the  land.  The  submission  was,  to  de- 
t^nmne  whether  the  defendant  had  land  of  the  plaintifis  im 
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|K)s8e«iM.  Hiis  hemg  decided^  the  bond  pionded  fo»  its  iobw-torr, 
wneiider.  ^*Il  ]?*^ 

%    The  award  is  uncertaiii.    To  be  good,  k  must  be  so 
eeituD  aft  to  enable  the  paities  to  comply  with  it«{i)  Where 
18  the  division  line  of  lots  No.  1 6  and  17?    To  ascertain  it, 
the  patent  must  be  run  out  by  surveyors.    Are  the  28  chains  si.xiii^* 
to  be  ran  in  a  right  lint^  or  follow  the  windings  of  the  river  ?  ^yd  ^  Aw. 
sod  at  what  distance  from  the  river  ?    Where  is  the  stakt  in  p^^.   e^/  ^ 
the  margin?  What  quantity  is  meant,  by  ^^^Ae /and /^^  Where  **^- 
ii  it  situate  ?  and  at  what  side  of  the  stakes  F    The  award  of     (\  »    ch 
taxable  coslSj  without  saying  more,  is  also  uncertain.  PL  145.     i 

3.  The  declaration  is  in  the  usual  form  of  debt,  an  the  ^  g. '  i  CA. 
noard^fc)  not  od  the  bond.     The  breach  is  in  the  non-pay-  Pi- 993  to  995. 

(d)    2    Ch 

ment  of  {42,20,  the  taxable  costs.  Yet  the  declaration  de-  p/.  145, «.  (/) 
mands  the  penalty.  To  maintain  debt  on  an  award,  it  must  ^  \^'A^  ^ 
be  solely  for  a  sum  of  money  due  in  numerb.(<^)  there  cHed,   t 

4.  Licet  sapius  reqmsitus^  generally,  is  insufficient.  A  ^J*^'  ^^  *' 
taxed  hill,  of  these  costs,  should  have  been  served,  with  a  (4  l  Ch* 
demand  of  payment.  A  special  request  ought,  therefore,  to  id,^s^  n.  (h\ 
have  been  averred,  the  omission  of  which  may  be  taken  ad-  f!^'^^^: 

^  '     _   ,  .  •'  /let  therecUed^ 

vantage  of,  on  general  demurrer. (c)  -  id.  293  /o295.. 

id     309.     2 

G.  Palmer  J  contra.  The  plaintiffs  seek,  by  an  action  on  ^f^^yj^ues 
the  bond,  to  recover  the  costs  of  the  ejectment,  which  they  ihtn  cited. 
aver  to  be  $43,20.  And  the  only  .question  is,  whether  these 
can  be  recovered,  eithei*  as  costs  awarded^  or  due  by  the 
terms  tf  the  suhmission.  Theawardii^of  costs  was  inci* 
dental  to  the  power  of  the  arbitrators ;  or,  if  not  so,  yet  the 
express  agreement  set  forth  in  the  bond,  relative  to  these 
C4Mt8»  conferred  that  power.  The  award  was  to  be  ^^  of  and 
ypon  At  premisesJ^^  But,  admitting  they  had  no  such  pow- 
er, it  is  a  part  of  flke  condition^  that  the  costs  should  be  paid^ 
if  the  award  k  agauut  the  defendant ;  and  so  much  as  related 
la  the  coats  may  be  rqecled  as  surplusage.  The  declaration 
state*  all  the  circumstances  of  the  case,  but  is,  in  substance 
and  efiect,  a  declaration  in  debt,  upon  the  penalty  of  the  bond, 
h  will  be  intended,  that  the  arbitrators  acted  within  the  pow- 
en  delegated  to  ^m,  till  the  contrary  appear ;  and  it  is 


j-fc 
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KBW-T011K5  eiioi^,  for  the  purposes  of  this  action,  that  the  award  U 

^^^^^Jl^"    certain  in  pointing  out  the  land  of  the  plaintiffs,  which  wa9 

Baoos       iu  possession  of  the  defendant.    That  it  is  so,  is  plain, 

WiuixR      ^^  ^^  award,  when  taken  in  connexion  with  ibe  subject 

submitted,  as  it  is  described  by  the  bonds* 

Curia,  per  Woodworth,  J.     The  breach  assigned,  it, 
(or  the  non-payment  of  the  costs. 

It  is  necessary  for  the  plaintiff  to  shew,  that  the  contin- 
gency upon  which  the  costs  were  payable,  has  happened. 
The  contingency  was,  '^  if  the  award  should  be  that  the  Je- 
fendant  had  any  land  of  the  said  Henry ,  Rice  and  Sally,  in 
his  possession*^^  The  defendant  is  not  liable,  unless  a  valid 
award  has  been  made.  It  is  contended,  on  behalf  of  the 
defendant,  that  the  arbitrators  exceeded  their  powers,  in  sev- 
eral particulars  ;  and  that,  therefore,  the  award  is  void* 
The  first  objection  is,  that  the  arbitrators  established  a  stake^ 
in  the  maigin  of  the  river,  instead  of  the  cedar  post,  as  &e 
commencement  of  the  dividing  line,  and  were  not  governed 
by  the  proper  evidence. 

It  does  not  appear  that  the  cedar  post  was  disregarded. 
There  is  no  averment  that  the  stake  is  not  at  the  identical 
pkice  where  the  cedar  poststooi  when  the  bond  was  execu- 
ted. We  cannot  intend  that  the  arbitrators  commenced 
running  the  line  at  a  different  place  from  the  one  desigiut- 
ted.  If  they  did,  it  was  matter  of  defence,  and  must  be 
shewn  by  the  defendant.  The  same  reasoning  applies  to  the 
objection,  that  the  courses  and  distances,  in  the  original  lea« 
ses,  were  not  followed.  The  award  says,  the  line  runs  toes-' 
terly,  along  stakes  recently  set  up.  We  have  no  evidence 
that  the  stakes  were  not  set  on  the  line  designated  by  th& 
courses  and  distances.  The  award,  t6  be  valid,  must  be 
certain,  and  settle  and  determine  the  subjects  in  controver* 
sy.  It  is  evident,  in  this  case,  that  when  once  the  dividing 
line  is  ascertained,  the  controversy  must  be  at  an  end.  The 
plaintiffs  claimed  title  in  one  lot,  the  defendant  in  another. 
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If  Ihe  d^^ant  possessed  land  iocloded  ia  the  pkuotiffi'  nw-ronK, 
lot,  the  line  being  run,  ascertained  the  extent  of  ifiBi  poS-  *J^J;J1^' 
Bessioa  ;  and,  according  to  the  terms  of  the  submission,  the 
defendant  was  bound  to  surrender  it.  Payment  of  the.coktA, 
and  surrender  of  the.  land,  were  made  to  depend  on  the  . 
uward*  If,  on  establishing  the  line,  the  defendant  had  pos- 
sessioQ  of  tl^  plaintiffi'  land,  lie  bovnd  himself  to  surren- 
der and  pay  the  costs.  J  understand,  by  the  subtnissiom, 
Qiatthe  arbitrators  were  to  settle  tkt'line  only.  Itie  parties 
required  nojthing  beyond  this.  They  stipulated,  in  their 
honds,  for  the  payment  of  costs,  and  surrender  o(  possess- 
ion, ta  the  party  in  whose  favour  the  award  might  b^.  It 
ihe  award  is  good,  as  to  the  tinty  the  defendant  is  bound, 
by  his  own  atipulaiion,  as  tothe  e^is.  On  this  the  plainlifla 
must  jreat  Iheir  right  to  recover.  It  is  true  the  arbitrators 
had  no  authority  to  award  the  eo6ts,(a)  or  that  the  land  be 
■AfieBdered.  That  was  not  submitted  to  them.  The 
ttrard,  in  thiftre^ct^  is  merely  void^  ' Tins  being  conce- 
dedf  ddea  not  affiict  4be  plaintifis^  right  to  racoyer^  provided 
ftey  have  shewn  a  good  award  as  to  the  line  between  lota 
Ho.  i^aiad  1 7,  which  is  the  poiat  submitted.  I  think  ther^ 
'ia  sufficient  tertainty.  The  place  of  beginnintr  is  pointed 
^anU  Sutkes  were  placed  the  whole  extent  of  the  Kn^.  A 
' vunr^^of  the  patent,  to  ascertain  the  division  Hne,  would  be 

Melas^i  Enoagb  is  shewn  to  enable  either  party  to  decide^ 
'^hetikrhk  possession  corresponded  witbit*  If  it  £d,  there 
-^ras. oomofgo,  for  fierther  litigation;  "  ^    > 

.  .Jmho«gh  the  award  is  bad  in  part,  it  does  not  affect  tho 
iM^ae^  on  whidi  the  plaintiffi  rely.  Thi^re  is  no  cdnaeM^ 
■^>         •  • 

(a)  And  an  att&chment  for  not  paying  ihem,  had  the  award  be«n  ma4^ 
a  rue  df  ^xxrt^  it  teems,'  would  not  fie ;  because,  although  du«>  up^ 
vor  fba  bond,  m  Mrium  BtipukUed  $9  he  paid^  and  depending  upon  the  a-ward* 
.yHthay  Bxpvotdjmqi  a  nan  of  monity  Qtporded  ,*  and,  therefor*,  iruuld  not 
•QMW  within  the  role :  and  so  it  was  held  in  J^trtUt  v.  i2oger#,  (7  Tannic 
Rtp.  213,)  in  relation  to  costs  which  the  bonds  of  submisfion  de^larodlt 
■bmfld  aUde  tte'^vent  of  the  award. 


t 
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K^cW'TORK,  ion  between  the  two  subjects,  nor  do  thej  depend  on  each 

^^ij^'    other.     The  rule  is  well  settled,  that  if  the  submission  be 

Jacksoit      of  a  particular  thing,  and  the  award  is  of  that  which  is  sub* 

Stackhoitbs  ?I^^^^^^»  ^^^  ^^^  9^  something  else,  though  with  respect  to 
the  latter  it  be  void,  the  party  is  bound  to  perform  the  rest* 
{Kifd  on  Aroairds^  244.  3  Roll.  46.)  It  is  void  only  pro  t^n^ 
to,  because  not  connected  with  the  residue,  so  as  to  af!ect 
the  justice  of  the  case.  (13  John*  264,  Martin  et  ah  v« 
Williams.) 

I  am  of  opinion  that  the  plaintiiSs  are  entitled  to  judg- 
ment. 

Judgment  for  the  plaintifis. 


Jackson,  ex,  dem.  Rosevelt  and  Doe,  against  STACKHotrsB* 

h  \^  of^^**  Ejectmeitt,  tried  before  his  honour  Mr.  Justice  Wo(m>* 
mortgagor, ttn-  woftTB,  at'  the  Wixrren  Circuit,  Jun6  11 /A,  18il«  Verdict 
extract  ^To  ^^^^  *^  plaintiff,  subject  to  the  6pinion  of  the  Court  On  the 

purchase,      u  following  Cste  t 
not  entitled  to  - 

quit.  A  mortgage,  for  the  premises  in  question,  was  executed  by 

A  release,  J^^^*  Zn  Tkurman  to  J4%cholas  Rosevelt^  dated  Dec.  29/A* 
without    con-  *  *  ' 

rideration,  and  1812,  with  a  bond  of  the  same  date,  as  collateral  security,  in 

not  ««der  seal,  ^^  ^^^^^  ^^^  ^  $7A00,  Conditioned  for  the  payment  of 

A  covenant  ^3700,  in  10  years  from  the  date,  with  interest.     Sept.  17, 

becmutrueda  1B15,  Rosevelt  assigned  the  mortgage  to  John  Cramer ,  who, 

release,  m  as  ^,^  flj^*  i^ff^  January j  1817,  re-assigned  to  Rosevelt.  who,  on 

to  prevent  cir-  */'  f  ^      ' 

cuity  of   ac-  the  21  st  April,  1817,  assigned  to  Doe,  one  of  the  lessors  of 

tion.  " 

A  release  of  the  debt  discharges  fhe  mortgays  also. 

Where  there  are  general  words  alone,  in  a  release,  they  shall  be  taken  most  stromgly 
against  the  releasor ;  bat  where  there  is  a  partkular  recital,  «nd  then  general  WotiM  loj- 
low,  these  shall* be  qualified  by  the  recital. 

A  writing  signed  by  the  obligor  in  a  inortgnge  bond,  stating  the  object  for  Which  an  in- 
dorsement is  made  on  the  bond,  cannot  be  codtradksted  by  paro^  evidenoe,  aa  betweeh 
the  mortgagee  ifa  the  one  hand,  and  the  mortgagor,  or  one  claiming  under  him,  on  the 
other. 

In  ejectment,  one  who  has  deUrered  possession  of  the  premJaea  in  question  tor  the  defea* 
dant,  upoD  his  parol  agreemetat  to  purchase,  cannot  be  a  witness  for  him. 

In  ejectment  by  the  mortgagee,  the  defendant  may  prove,  by  patvl,  that  the  iBDrtg^ge 
debt  is  paid,  whidi  is  a  good  defence  to  the  action. 

Where  a  release  acknowledged  the  receipt  of  |1,  in  full  of  a  certain  judgment,  (descri- 
bing it)^  and  also  in  full  of  aU  debts,  di^mands,  jodgments,  ezecutions,  and  accounts,  wtint* 
soever ;  held,  that  it  was  restrained,  by  the  particular  words,  to  the  judgmeDt  only ;  and  did 
not  operate  upon  a  mortgage  between  the  parties. 
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fte  pUntifil    The  defendant  was  proved  in  possession,  an-  nw-TORK, 

der  a  contract  to  purchase  of  Thurman.     On  the  bond  were    ^^^^J^^ 

^  two  following  indorsements :  Jacksoic 

"  I,  Nicholas  RosevelL  do  hereby  fully  release  and  dis-  „     ^  ^'' 

^__  &VACKH0U8X  * 

chaiige  the  within  named  obligor,  James  L.  Thurman^  from  •^' 

all  liabilitj  on  the  within  bond,  and  rely  on  the  mortgage 
given  with  the  bond,  as  my  security  for  the  payment  of  the 
money  mentioned  in  the  bond.     Dated  January  ^Ist^  I816« 

Nictiolas  RosevdtJ*^ 

^  I,  James  L.  Tkurmany  do  hereby  ci^nsent,  that  Nicholas 
Roseveh  shall  immediately  foreclose  on  the  mortgage  for 
which-  dus  bond  is  given  as  security,  for  the  interest  in  ar- 
rears on  said  mortgage.    Dated  Jan,  31,  1817. 

J*  L.  7%iirman.'' 

The  plaintiff's  counsel  resting,  the  counsel  for  the  defen- 
dant then  moved  for  a  non-suit,  because  no  notice  to  quit 
was  proved,  and  the  above  endorsements  operated  to  cancel 
Ike  mortgage.    Thcf  Judge  overruled  the  motion. 

The  defendant  then  gave  in  evidence  the  following  re* 
teaser 

^  Know  all  men  by  these  presents,  that  I,  Nkhqlas  Rose- 
vdt,  of  Johnsbttrgh,  in  the  county  <tf  Wdrrerij  have  this  day 
received  of  James  L.  Thurman^  one  dollar,  in  full  of  the 
jndDDaent  recovered  by  me  against  the  said  Thurman^  in  the 
Supreme  Court,  on  a  bond  executed  to  me  by  the  said  Thur- 
man,  dated  in  December,  1812,  being  for  two  years  interest 
on  the  said  bond  ;  and  also  in  full  of  all  debts,  demands,  judg- 
mtnts,  executions  and  accounts,  of  whatsoever  nature,  to  this 
date,  either  in  law  or  equity.  In  witness  whereof,  T  have 
hereunto  set  my  hand  and  seal,  this  2 1 5/  day  o[  January,  1 81 7. 

JUdholas  Rosevelt,  (l.  $•) 

hk  praa^ice  of  Seth  C.  Baldwin,  Jr.^^ 

Mr.  B^dmn  was  called  as  a  witness  for  the  defendant, 
and  testified  that  he  drew  the  above  indorsements  and  re- 
tease,  whi<^h  were  all  executed  simultaneously,  Jan.  2\st, 
1S17,  tfie  date  of  1816,  in  the  first  indorsement,  being  a 
miatake*  The  object  of  the  parties^  as  he  understood  it, 
waa,  to  efieet  a  dischai]ge  of  the  bond,  so  that  Jame9  L. 
"^urman  should  be  released  fimn  all  liability  on  the  samet 
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fEW'SonKy  There  were,  at  the  time,  cross-judgments  between  Thurrmm 

^\^r^^-^^      ^^^  Rosevelt^  the  balance  being  about  ^800  in  favour  of 

Jacksoit      Thurman*    The  parties  intended  to  discharge  the  judgments 

SxACXHoirgB.  ?"^  ^^^  bond,  io  full,  so  far  as  Thurman  was  concerned. 
This  he  understood  from  both  the  parties,  and  endeavoured 
80  to  draw  the  papers  as  to  give  them  that  efiect.  Some* 
thing  was  said,  at  the  samp  time,  about  giving  up  the  bond  to 
Thurman;  but  it  was  retained  on  the  su^estion  of  Mr*  Cra» 
tner^  that  this  might  be  proper  for  some  puipose  not  within 
the  witness'  recollection. 

The  defendant  then  gave  in  evidence  the  following  re- 
lease :      ■ 

^ "  Know  all  men  ^by  these  presents,  that  I,  James  L. 
Thnrmayiy  of  ffarrensburgk,  in  the  county  of  Warren,  have 
this  day  received  of  Nicholas  Rosevelt,  one  dollar,  in  full  of 
all  debts,  dcAiands,  judgments,  executions,  and  accounts,  of 
whatsoever  nature,  to  this  date,  either  in  law  or  equity.  In 
witness  whereof,  I  have  hereunto  set  xn^  hand  and  seal,  thii 

2 1  $t  day  of  January,  1817. 

/♦  L»  Tliurman^^ 

The  defendant  thei^  offered  to  prove,  that  the  endorse- 
:ment  on  the  bond,  signed  by  Thurman^  was  not  intended  to 
be  carried  into  effect  for  RostveWs  benefit,  but  that  it  was 
intended,  ^nd  so  expressly  agreed,  betwen  R.  ^  T.  at  the 
time  of  executing  tlie  above  releases  bqtween  them,  that  the 
mortgage  should  be  held  by  i?.  as  a  cover  for  the  benefit  of 
71  against  judgments  and  executions  th^n  existing  against 
him  :  and  that  R,  should  sell,  and  bid  in  the  premises  under 

•      

the  moir^ge,  for  'Ps  benefit.  The  counsel  for  the  defen- 
dant, said  he  offered  this  evidence,  not  for  the  purpose  of 
proving  fraud,  but  to  explain  the  whole  transaction,  and 
^hew  that  it  was  the  intention  of  the  parties,  that  tlie  bond, 
mortgage  and  judgments  betwcpn  R.  <$/*  T.  should  be  actual- 
ly discharged  by  the  execution  of  their  mutual  releases 
jiboye  set  forth.  This  evidence  was  objected  to  by  the 
plaintiff's  counsel,  and  rejected  by  the  Judge, 

The  defendant  then  offered  to  prove  by  parol,  that  the 
bond  was  dischai]gcd  at  the   time  of  the  endorsements,  for  a 

|ull  and  y^uable  coosideratiout    This  was  also  objected  t<i 
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hj  the  plaintifTs  counsel,  and  overruled  by  the  Judge  as  un-  new-york, 
necessary ;  that  fact  having  been  before  proved  by  the  en-     ^J^JiJI^* 
dorsements.  Jacksoit 

The  defendant  then  ofiered  James  L.  TTiurman,  as  a  wit-  g^      ^'' 
ness,  whose  competency  was  objected  to  by  the  plaintiiT's 
coiinael,  because  it  was  in  evidence  that  the  defendant  was 
in  possession  under  him ;  and  the  Judge  rejected  him. 

The  cause  was  submitted,  without  argument,  upon  the  se- 
vend  points  raised  at  the  trial,  viz. 

1.  That  the  defendant  was  not  entitled  to  a  notice  to 
quit,  (a) 

3.  That  the  endorsement  does  not  amount  to  a  satisfaction      ^a)  2  Johm. 
of  the  mortgage,  either  in  law  or  equity.  ^rP-  84,  4  a 

3.  There  is  no  seal  to  the  endorsement.  It,  therefore, 
cannot  operate  as  a  satisfaction  of  the  bond. 

4»  The  endorsiementon  the  bond  and  the  t^o  releases  do 
not  amount  to  a  discharge  of  the  bond  and  mort^e,  either 
inlaw  or  equity. 

5.  The  offer  on  the  part  of  the  defendant  to  explain  the 
several  documents  by  parol  evidence,  was  property  rejected 
by  the  Judge.    ' 

§.  The  offer  to  shew  by  parol,  that  the  bond  was  dischar- 
ged, was  property  rejected.        ' 

7.  Jamts  L.  Thurman  \vas  properly  rejected  by  the  Judge, 
for  the  reason  assigned  at  the  trial,  viz.  his  interest  to  sup-^ 
port  the  defendant's  possession. 

Doe^  for  (he  plaintiff. 

G.  ydn  Schoonhoven  S/  Mandeville,  for  the  defendant* 

Curia^  per  Woodwobth,  J^  The  defendant  was  not  en- 
titled to  notice  to  quit ;  there  was  no  privity  either  of  con- 
tract or  estate  between  the  defendant  aad  the  lessor  of  the 
plaintiff.  The  relationship  of  landlord  and  tenant  did  not 
exist  between  hin^  and  the  mortgagee.  (2f  JoAn.  84.  4John^ 
215.  3  Johrif  423.)  Tl^e  indorsement  on  thfe  bond  by 
Rasevelty  was  intended  to  discharge  Thurman  from  person* 
al  Gability  only,  and  that  die  mortage  should  remain  a  lien 
pn  the  land.    It  Q)ay  be  questioned,  whether  the  writing  caq. 
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NEW-YORK,  baveaijiy  effect.    A  release,  not  by  deed,  and  without  ccw- 

^^Jjl^'    sideraiion,  is  void;  (13  John.  87)  no  consideration  is  stated, 

Jacksov      and  it  is  not  under  seal  \  if  it  had  been,  it  would  be  construed 

Stackhousx  ^  *  covenant  not  to  sue  Thurman,  and  operate  as  a  release 

to  avoid  circuity  of  action.     (2  John.*  448,  Harrison  ¥• 

Close  <Jr  Wilcox.) 

If  the  debt  due  on  the  bond  was  in  judgment  of  law  re- 
leased, the  mortgage  would  be  dischaiged  also.  But  the 
writing  being  inoperative,  the  mortgage  remains  in  force. 
The  motion  for  a  non-sfiit  was  properly  overruled* 

The  release  given  in  evidence  by  the  the  defendant,  dis- 
chaiged  the  judgment  obtained  against  the  mortgagor,  for 
two  years  interest  on  the  bond  ;  it  also  contains  general 
words,  "  in  full  of  M  debts,  demands f  jndf^ments,  execur 
iions  and  accounts j  of  whatsoever  nature,  in  law  or  eqwh/."*^ 
It  is  well  settled,  that  where  th^e  are  general  words  alone, 
,  in  a  deed  of  release,  they  shall  be  taken  most  strongly 
against  tiie  releasor  ;  but  where  there  is  a  particular  recital, 
aQd  (ben  general  words  follow,  the  general  words  shall  be 
qualified  by  the  particular  recital*  (5  EUic.  tit.  Rel..{K)  710.) 

Thus,  if  a  release  acknowledges  the  receipt  qf  £lO,  and 
thereof  acquits  and  dischaiges  the  person  of  whom  it  is  re- 
ceived, and  also  of  all  actions,  debts  and  demands,  by  tbc 
release  nothing  is  dischatged  but  the  £lO;  for  (he  last  words 
are  limited  by  the  first.  (2  Roll.  Ah.  409.  3  Mod.  277.  1  Ld^ 
Bay.235.  4  B.  ^  P.  US.  5  Bac.  711.)  So  in  this  case 
(he  release  dischaiged  the  judgment  only ;  the  general 
Words  have  no  effect  beyond  it.  The  evidence  offered  ta 
prove  that  it  was  agreed  that  (be  mortgage  should  be  held 
by  (be  mortgagee,  as  a  cover  for  the  benefit  of  the  mortga* 
gor,  was  irrelevant  and  inadmissible,  inasmi^ch  aa  it  would 
contradict  the  indorsement  signed  by  the  mortgagor,  which 
states  that  the  mortgage  might  be  foreclosed  as  security  for 
Jl^e  interest  (l>en  due  on  the  same.  Thwrman  was  properly 
r^octed  a9  a  witness  i  the  defendant  held  under  him,  and 
whether  )(0und  to  protect  the  defendant  or  not,  I^e  had  an 
interest  in  (be  p^os^emo^  which  could  not  be  supported  bp^ 
,bis  tp?(iHV?»7f 
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Tbe  defendant  ofered  to  prove  by  parol,  thit  Ihebond  ^J^-^^^» 
was  dtschaged,  at  the  time  flic  indoraetoents  were  made,     vlrv-^w' 
for  a  (on  and  satisfactory  consideratiofa.     I  think  the  Judge       smith 
erred  in  considering  that  &ct  before  proved  by  the  indorse-.      j^J^^^ 
ments.     It  was  certainly  admissible  to  pirove  payment  of 
the  bond,  as  a  distinct  fact,  unconnected  with  the  indorse- 
ments.    This  was  substantially  offered,  and  had  it  been  pro- 
?ed,  the  plaintiff  could  not  recover.     Oh  this  ground  I  am 
of  opinion  that  the  verdict  be  set  aside,  and  a  tiew  trial 
granted,  wifli  costs  to  abide  the  event« 

New  trial  grahled. 


Smitb  agMist  Horr* 

AssuKPSiT,  on  a  promissory  note,  made  by  the  d^endant,  ^^  g«^ 
payable  to  the  plaintiff.  The  consideration  was  a  negro  master,  with 
man,  purchased  by  the  defendant  of  the  plaintiff,  Febrmfy  ^'^J^^^^i 

IM,  1815,  out   ^  free- 

In  1800,  the  pUintiff  and  Peter  Smith  owned  the  negro,  ^^l  "^I 
He  adkcd  peirmission  to  work  for  his  freedom ;  for  which  ^  ^ ,  **»«* 

*  ,  J  xi    X  i_     tne  slaTe  leave 

they  agreed  to  take  £80,  payable  m  3  years^  and  that  be  his  leiTioe, 
mig^t  etettthe  money  by  his  labour,  and  pay  it  over  to  one  ^'.^^''^J 
BardetH  He  accordingly  left  their  service,  and  afterwards  a  p«rt  of  the 
pwdi31,75,  previous  to  Feb.  19rt,  1801.  Nothing  more  J^^^'i,  "^ 
being  |Mud,  the  plaintiff  ordered  him  to  return  to  his  service,  tuni  c«  ^u^ 
He  refosed  to  obey,  and  was  confined  in  gaol.  While  there,  by  hu  master* 
the  pbintiff  sold  him  to  the  defendant  He  never  &red  J^yiJ^'tSe  r^ 
with  the  plaintiff,  or  P.  Smiihy  dince  he  first  lefl  them,  but  ndue,  does  not 

amount  to   a 

&ch  an  i^eement  u  conditional,  and  does  not  take  effect  till  the  whi^e  consider- 
militate  iHd£ 

.  j^.soal^  that  vuh.  en  agreement*  thougjli  not  kk  writing,  is  valid,  ^tflt  if  performed^ 
win  Work  a  manmnission. 

The  ^rpoee  of  a  written  manuDisiioii^  llSQ.il  to  aveSdbeiaf  aaswefmMe  lor  the  fotive 
svMort  of  tha  slave.  .  ^ 

Evidence,  that  a  negro,  being  imprisoned  in  New-Tork,  as  a  slave,  claimed  his  free- 
iiwt  Hid  win  tihirnifrif,  nir  a  fnn-mffin.  ^thr  r^^—  ^  i*--  -^ty,  r  not  admissible  against 
the  master. 

Whether  the  declaiations  of  a  nqgro  stre  evidenoe  for  the  master,  td  pi^0Te  the  negro  his 
alavc,  in  an  action  to  recover  bis  price  of  a  purchaser  ?    Quere, 

£i  $embU^  they  are. 
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VEw-roRK^  ODce  went  to  them,  from  gaol,  and  said  he  wanted  to  fin^ 

Mar  182X  ^^ 

^'  another  roasts.    To  lh6  declarations  of  the  negro  the  defen- 

dant objected,  but  thej  were  admitted  by  the  Jadge,  as  evi- 
dence* It  appeared  that  eleven  or  twelve  years  before  the 
trial,  (1819)  he  was  cotnmitted  to  gaol  by  thi*  plaintiff,  and 
then  let  out  on  his  promise  to  fulfil  a  contract,  or  pay  a  sum 
of  money.  The  defendant  ofiered  to  prove,  that,  in  1816^ 
the  negro  ran  away,  was  arrested  in  New- York,  and  that, 
claiming  to  be  free,  he  was  taken  before  the  police,  and  there 
liberated,  on  the  ground  that  the  contract  was  a  manumis- 
sion ;  of  which  the  defendant  gave  the  plaintiff  notice.  Oit 
objection,  this  evidence  was  overruled.  The  plaintiff  pro- 
ved, that  when  he  was  sold  to  the  defendant,  he  promised  to 
serve  him  iaitfafuUy,  and  uiged  the  defendant  to  buj  him  ; 
th^t  the  plaintiff  had  imprisoned  him  twice  before,  and  let 
him  go  on  his  promise  to  pay  the  money. 

This  cause  was  tried  at  the  Columbia  CircuU^  before  hii 
honour  Van  Ness,  late  J.  and  a  verdict  taken  for  the  plain- 
tiff, sobject  to  the  opinion  of  the  Court  on  the  above  cascj 
kc. 

71  Bay,  f6r  the  plaintiff,  insisted,  that  a  manumission,  in 

(a)  J  R.  L.  order  to  be  effectual,  must  be  in  writing.{a)    But  if  it  may 

also,  'the  act' tf  ^  ^7  f^^^j  the  manumission,  in  this  case,  was  conditional^ 

1799,  corOifm"  depending  on  the  payment  of  the  £80,  which  never  was 

attan  of  Green'    *•    , 

Uttf's  ed.  by  made. 

C.  R.  k  Geo. 

iLim!^p\^5^l     D.  Cady,  contra,  insisted,  I.  That  the  decl&ratiOns  <rfthe 
«et».^cA.  6i)  negro,  thai  he  wanted  to  Jind  another  master^  ou^t  not  to 
have  been  admitted.     If  a  freeman,  his  deciarations  could^ 
not  prove  him  to  be  a  slave.     If  a  slave,  he  could  not  be  a 
witness,  and  his  declarations  were,  therefore,  inadmissible. 

2.  The  agreement  amounted  to  a  ttianumission.      Hci 

must  have  had  the  rights  of  a  freetnan,  to  enable  bim  to  fnl* 

filthe  contract.    He  must  have  been  able  tomAe^oii- 

tracts  to  work  for  whom  he  pleased,  for  snch  wag€»  as  bei 

pleased,  and  to  collect  the  money  which  he  earned.     These 

fW  «  Gre«i-  ^^^  ^^^^  inconsistent  with  a  state  of  slavery.     By  the  a^t 

l$ttf,  88.  of  17B8,(&)  a  master,  by  will  or  o/Aerwise^  might  manumit  fats 

X^  »  John.  ^^^^^    Yhiff  need  not  have  been  in  writing.(e)    The  act  of 


OP  THE  STATE  OF  NEW-YORK.  129 

1799,  cited  for  th€J  plaintiff,  was  intended  to  authorise  sUch  new-york, 
a  manamission  in  writing,  as  to  relieve  the  slaveholder  from  ^^^^^^^^^ 
the  burthen  of  supporting  his  slave,  should  he  eventually 
become  a  pauper  ;  but  did  not  repeal  the  last  section  of  ihe 
act  of  1788*  In  this  case,  the  negro  had  enjoyed  all  the 
li^ts  of  a  freeman,  for  about  15  years  before  the  sale. 
When  ptit  in  gaol,  it  was  as  a  debtor.  He  was  let  out  on 
his  provijse  to  pay*  Tbese  circumstances  ought  to  be  con- 
clusive evidence  of  a  manumission*  A  man  cannot,  after 
six  years,  recover  an  ox  or  a  horse ^  which  has  been  in  pos- 
session of  another  ;  much  less  ought  he  to  be  permitted  to 
reclaim  a  man,  who  has  been  free  for  15  years* 

Curia,  per  Woodworth,  J.  It  is  contended  on  the  part 
«f  the  defendant,  that  the  agreement  was  a  manumission  ; 
that  to  enable  the  negro  to  perform  his  part  of  the  contract, 
it  was  necessary  he  should  have  all  the  rights  of  a  freeman, 
so  as  to  be  capable  of  making  contracts,  working  for  whom 
he  pleased)  and. collecting  his  wages.  If  it  is  to  be  under- 
stood, that  the  plaintiff  actually  parted  with  his  right  to  the 
services,  in  consideration  of  the  promise  to  pay  £80,  within 
three  years,  1  incline  to  think  it  would  be  a  manumission  ; 
bat  I  do  not  understand  the  agreement  in  this  manner  ;  it 
was  evidently  conditional*  If  the  money  was  paid,  the 
plaintiff  was  willing  to  give  him  his  freedom  ;  he  did  not  in* 
tend  to  relinquish  his  hold.  He  consented  that  he  might 
earn  the  ononey  by  his  labour,  and  pay  it  over ;  or,  in  other 
words,  the  master  agreed  to  apply  the  money  to  pay  the- 
price  of  his  freedom. 

Thb  case  is  analagous  to  that  otK&ttletas  v.  i7ce/,  (7  John. 
334,)  where  the  owner  of  a  slave  gave  a  written  promise  to 
manumit  him  in  eight  years,  on  condition  of  his  &ithful  ser- 
vice duriag  that  period ;  it  was  held  to  be  a  conditional 
flumamission,  obligatory  on  the  master,  and  of  which  the 
dave  might  avail  hhnself  on  the  performance  of  the  condi- 
tion* By  the  act  relative  to  manumissions,  the  owner  may 
maiiiBmit  a  slave,  by  last  will  or  testament,  or  by  any  certifi- 
cate or  writing  for  that  purpose.  (1  J?.  Z*.  61^  K.^R* 
1801.)    The  cases  decided  since  the  passing  of  that  statute. 

Vol*  I.  17 
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NKW'TORR,  6eem  to  consider  a  wriliBg  as  necessaiy,  to  render  the  mau*- 
iviay,  1823.    umission  obligatory,  {d  John.  lU,  Wells  v.  Lam.   U  John. 
334.)  JBut  this  agreement  was  made  in  1800.    By  Hke  act 
of  1 788,  (2  Vol.  Green,  ed.  88,)  a  master,  hy  will  or  other* 
Toise,  mi^t  manumit  a  slave,  bul  the  owner  remained^  liable 
to  support  him,  if  he  became  unable  to  maintain  himseUl 
By  the  act  for  the  gradual  abolition  of  slavery,  March  29, 
1799,  it  is  declared  that  the  owner  of  a  slave,  immediately 
after  the  passing  of  that  act,  may  manumit  such  slave  by  a 
certificate  under  his  hand  and  seal.     The  probable  intention 
of  this  section,  was  to  authorise  the  owner  to  manumit  so  as 
not  to  be  answerable  fbr  his  support ;  be  that  as  it  may^ 
there  is  nothing  to  restrict  the  form  of  manumitting  to  that 
of  a  certificate  ;  it  does  not  repeal  the  section  of  the  act  of 
1 799|  '^  by  will  or  otherwise,'^  which  admits  of  a  parol  man- 
umission :  the  objection  of  the  plaintiff,  ont  his  ground,  can- 
not be  supported.    The  evidence  offered  to  prove  that  the 
negro  was  liberated  by  the  police  in  J^ew-Yorkj  was  clearly 
inadmissible  ;  it  was  an  ex  parte  proceeding,  of  which  ttie 
plaintiff  was  not  bound  to  take  notice. 

On  the  whole,  I  am  of  opinion,  that  the  negro  continued 
a  slave,  not  having  complied  with  the  agreement,  upon 
which  his  emancipation  depended.    The  plaintiff  is  entitled 

to  judgment. 

Judgment  lor  the  pkuntifi* 


Bim  or  MAY  TB&M* 
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Jackson,  ex  dem*  Young,  against  Young. 

At  Cbe  Circuit,  this  cause  being  regularly  called  in  its  Amendmeiit, 
place  upon  the  calendar,  and  the  defendant  being  called  to  ^  defendant 
confess  lease,  &c.  made  default,  whereupon  the  plaintiff  was  i**"*®  ™  **»• 

^  fitff  prtuk  tee* 

iionsaited.  After  the  Circuit,  the  plaintiirs  attorney  disco-  onf,  in  the 
rertag  flttt  the  piace  in  the  nisi  prius  tecord  where  the  de-  P^*^  llu*^- 
Isodant's  name  h  usudilj  inserted,  before  the  all^ation  of  seiied  before 
tniry  and  ouster^  was  left  blankj  ^  ^^^d 

ouster^   the  o- 

Raniallj  on  affidaivit  that  this  was  a  clerical  mistake,  now  ^^f^take!"^ 
neved  to  smend*  This     was 

done         after 

J.  A.  Spencmr,  coBtia,  said  the  N.  P.  record  was  void,  circuit,  for  the 
and  the  defendant  not  bound  to  appear.   There  was  nothing  defendant's  not 

appearing;,  &o. 

on  fie,  at  the  Circoit,  to  prevent  the  entry  of  a  ns  r^to/ur.     And  thoug^h 

-    the  defendant 
swears  to  mer- 
its in  sttch  a  case,  the  ooar^  will  not  relieTe,  niileas  he  excuses  his  default    Soch  an  omis- 
yha  lis  not  an  irrisgularity:    ft  is  tsAiUir  for  motiiMi  far  arrest,  of  ertor  \  aad  the  record  is 
atft  tM^Hl(  TiosiM^,  Ml  tf«y  to«  aaiettJMi 
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UTiCA,      He  made  a  cross  motion,  which  had  been  noticed,  to  set 

^5JJ!^^^^^  *  aside  the  proceedings  on  this  ground  ;  but  the  affidavit  up- 

Jacksow      on  which  he  moved,  did  not  shew  any  merits,  on  the  defen- 

Yo^ffG.      ^Jsmt's  part,  nor  did  it  appear  for  what  cause  the  defendant 

omitted  to  appear.     Spencer  remarlfed,  that  this  must  hav<^ 

been  for  the  defect  in  the  record. 

(a)  8  John.      RandalL  relied  on  the  case  of  James  v*  WalruthJa)  and 

410  .  .  .  . 

(6)   13  id.  ^ood  V*  Bulkley0)  as  decisive  against  the  cross  motion,  and 
^^-  in  support  of  the  original  one  which  he  made*     He  said  the 

defendant  had  violated  thp  condition  in  the  consent  rule,  which 
is,  to  appeared  confess,  $rc.  The  record  was  merely  voida- 
ble. It  was  perfect,  with  this  single  exception.  To  avail 
himself  of  it,  the  defendant  should  have  appeared  and  made 
his  objection  at  the  Circuit.  The  affidavit  of  the  defendant 
does  not  entitle  him  to  be  let  in  on  terms.  It  should  state 
that  he  has  a  meritorious  defence^  as  advised  by  counsel. 

Curia.  The  motion  to  amend  must  be,  gran  ted.  (c)  The 
affidavit  of  the  defendant  is  defective,  and  he  cannot  be  re- 
ceived to  defend.  But  he  ma^y  renew  his  motion,  on  sup- 
plying the  defect. 

Spencer^  at  a  subsequent  day,  renewed  his  motion  to  set 
^  aside  the  proceedings  on  terms,  upon  reading  an  affidavit  of 

merits. 

Randall,  objected,  that  the  defendant  did  not  state  the 
defect  in  the  record,  as  the  cause  why  he  did  not  appear, 
nor  is  any  excuse  given.  Had  the  defendant  appeared  at 
the  Circuit,  and  objected,  the  record  might  have  been  with- 
drawn, and  a  new  one  filed.(cf)     The  cases  he  had  before 

(e)  Vid.  Runnington  on  Ej.  2S6  fo  234.    ^danu  (m  Ej\  SOO  io  205,  and 
ihe  rases  there  eiied,    Vid.  also,  Lessee  of  Howard  v.  PoUock  d  at   1  Yealtt^ 
Rep.  509.    Den  v.*  Franklin  kt  al,  t  Southards  A<p.  860.    And  XesMC  ^ 
Qardiner  v.  Wilson^  2  Yeaies'*  Rep,  186. 

{d)  In  Lessee  of  Smith  v.  Brovm^  at  ntft  pritJU^Union  Tmm^Mny  Aniae^^ 
1795,  Pennsiflvania^  cor.  ^FJCean^  Ch.  J.  and  Yeates^  J.  tbe  nunei  of  two 
lessors  were  stricken  out  of  the  dcclamtinn  in  ejectment,  after  ttie  Juron 
were  sworn,  and  the  name  of  Brown  inserted  in  lieu  thereof^  to  make  ih% 
record  eonibnnable  to  the  entry  in  the  Supreme  Court  docket,  t^ie  r||-^ 
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cited,  both  related  to  informality  in  the  N.  P.  record,  and  utica, 

relief  was  denied  to  the  party  who  made  the  objection,  be-  ^^^1^^   ' 

cau^  no  surprise  was  alledged.     Besides,  the  error  being  Jacksoh 
nofw  amended,  the  record  is  perfect. 


Spencer.  No  affidavit  of  merits  is  necessary,  where  the 
motion  is  ibr  irregalarity*  As  to  the  other  objection,  the 
delbidant  having  merits,  it  is  to  be  presumed  that  he  would 
have  appeared,  had  he  not  thought  the  objection  to  the  N. 
P*  fccord  a  good  reason  for  the  contrary*     But, 

Per  Curiam*  Here  was  no  irregularity.  At  most,  the 
mnission  in  the  nisi  prius  record  was  matter  for  motion  in 
arrest,  or  writ  of  error.  The  defendant  could  not,  for  this 
reason,  refuse  to  appear,  nor  is  it  pretended  that  he  was 
misled.     It  does  not  appear  that  he  even  knew  of  the  mis- 


V. 

Touiiq. 


ffltmnce  of  the  attorney  for  the  defendant,  and  the  dittringas^  and  distrin- 

ga  bj  proviso,  issued  for  trial,  thoug^h  the  coimael  for  the  defendant  refused 

toeoQsent  thereto.     (I  Yeaiei*  Rep»  513.)    In  Lyon  ▼.  Burtit  et  al,  (18 

JdoL  510,)  the  Court  say :  ^  We  do  not  intend  tu  carry  the  doctrine  to 

frr  IS  to  amend  at  the  trial  i  but  we  mean  to  say  that  when  the  plaintiff  has 

beennon-soited,  for  a  variance  in  the  date  of  the  instrument  declared  on, 

or  for  any  other  variance  arising  from  clerical  mistake,  we  will  set  the 

noa-soit  aside,  and  give  leave  to  amend  on  payment  of  costs.     There  may 

be  cases  in  which  the  Judge,  at  the  trial,  will  use  a  sound  diaoretion,  in  suf- 

iering  the  plaintiff  to  take  a  verdict,  and  put  the  party  to  his  application 

to  the  Court  to  make  the  amendment.    It  may  be  discreet  to  adopt  this 

course,  where  the  defendant  has  not  been  taken  by  surprize,  and  where  his 

whole  dafenoe  has  been  gone  into,  or  where  he  is  prepared  to  go  into  it. 

By  aAowii^  amendments  under  these  guards,  we  think  we  are  adopting  a 

course  of  procedure  that  will  advance  justice,  and  get  rid  of  technical  and 

aore  formal  objections,  which  have  no  reference  to  the  merits  of  the  cause.* 

la  that  case  the  Judge  refused  to  non-suit  the  plaintiff,  and  reserved  the 

point,  and  the  amendment  was  granted.   The  application  was  to  amend  as 

le  the  day  of  the  demise,  so  as  to  lay  it  allsr  the  entry  and  sealing  a  lease 

to  avoid  a  fine.    In  the  case  of  Petueahle  v.  Walton^  (4  Tautit,  Rep,  16,) 

wfame.  in  an  action  of  ejectment,  an  objection  was  raised,  that  the  term,  for 

which  the  premises  were  alledged  to  have  been  demised  to  the  p!aintifl« 

lad  expired  before  the  trial,  the  learned  Judge,  at  nui  priiu^  overruled 

(he  objection,  and  the  Judge V opinion  was  afterwards  confirmed  by  tb« 

pvaU  who  iftfd  that  it  m^ht  be  oared  by  amending. 
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tTicAy      take,  until  after  the  triaL    He  deliberately  refused  to  ap  ] 

^^$^^^1^^*  pear,  and  although  there  be  an  aflidavit  of  merits,  he  is  notr 
Jacksov      under  the  circumstances  of  this  case,  entitled  to  relief* 

s^"^*'  Motion  denied* 


mtmmamtm^ 


Jackson,  ex,  dem.  Thom1*son,  against  Stiles,  Seelt,  tenant* 

The  land-  H.  HAMILTON,  move&  that  Bouckj  the  landlord,  be  admit- 
te^pemitS^  *^^  fo  defend  this  cause*  The  motion  was  founded  upon 
to  defend  a-  Mr.  BoMcA:'*  affidavit,  that  Seelt/  is  his  tenant  of  the  locus  in 
mentf'untflthe  gvo.  It  was  not  stated,  in  the  affidavit,  that  the  tenant  had 
tenant     first  neglected  or  refused  to  appear. 

neglect  or  re-       °  %  ' 

fuse  to  appear, 

which  should  Tlffctnyy  contra,  objected,  that  the  kudlonr-toald  not  be 
^e  '^aiGdavU  skdmitted  to  defend  alone,  unless  the  tenant  first  neglected  or 
for  the  motion,  refused  to  appear  ;(a)  and  of  this  opinion  was  the  Courtj(b^ 

and  a  rule  was  made  that  Bouck  be  admitted  to  defend  jointly 

with  Secljf. 

(a)  1  /2.  L.  443,  f .  30. 

lb)  Hobmm  v.  Dobton,  Bam.  179,  and  2  Sell  Pr,  103,  S,  P. 


JACKSdN,  ex  deta.  Sager  et  aU  against  Stiles,  Burton, 

tenant* 

S.P. 

admira*\and^  ^*  HAMILTON,  made  a  similar  motion  in  this  cause.  It 
lord  to  defend  ^as  feunded  OB  his  own  affidavit,  diat  the  tenant  was  in  pos- 
may  begronn-  sessloR,  under  P.  ^  B.  Utingston  and  others,  his  landlords,  as 

Sd^^t  if*  hi^  ^^^^^  ^S^"^'  ^"'y  authorized,  he  (Mn  H.)  demised  to  Btir- 
agent,  shewing  ton,  by  virtue  whereof  he  is  in  possession  of  the  locus  in  quOm 

the  relation  of 

tenant  be-  /•  Seefye,  centra,  objected^  that  the  affidavit  was  hj  the 
STtJ^t^to  ****^"*y'  without  assigning  mj  etcose  for  its  not  bemg  m^de 

possession. 

Where  the  landlord  is  admitted  to  dtfe&d  alone,  jw]|gm«it  may  Im  tigfted  against  tb^ 
caaual  ejector. 

To  entiUe  the  landlord  to  defend  alone,  it  mast  first  be  shewn,  hy:  affidavit,  that  the 
tenant  refuses,  or  has  Aegleeted  to  appear. 
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hj  the  landlonb,  or  one  of  them,     The  Court  couM  not  tee      im c  a, 
that  the  landlords'  title  still  exists,  or  that  they  have  even  ^^^^Jli?^" 
a  wish  to  defend.     To  entitle  a  landlord  to  defend,  he  must 
shew  a  present  subsisting  privity  of  interest,  between  him- 
self and  the  tenant.(a)     This  is  not,  nor  can  it  be  sworn  to 
by  the  attorney.     The*  privity,  though  once  existing,  may  ex^m"V^ 
lomr  since  have  expired,  and  the  landlords'  interest  may  be  ^^^^^r,   r. 
at  an  end*     The  same  objection,  as  m  the  last  cause,  was  Rtp.  67. 
made,  that  the  landlords  could  not  defend  alone. 

Curia*  The  affidavit  is  sufficient  to  establish  the  relation 
of  landlords  and  tenant  between  the  Livingstons  and  Burton. 
This  is  not  a  lact  peculiarly  within  the  knowledge  of  the 
landlord,  l&e  those  eases  in  which  we  require  the  oath  of 
fte  party,  or  an  excuse  for  the  affidavit  of  a  third  person. 
It  k  susceptible  of  proof,  like  any  other  £aict,  and  is  fully 
^wn  ia  ^Ab  case. 

Bat  the  application  of  the  landlords)  for  admisaion  to  de- 
fend alone,  cannot  be  granted.  To  entitle  them  to  do  this, 
it  must  first  be  shewn,  by  affidavit,  that  the  tenant  refuses,  or 
has  Bcglected  to  appear.  This  is  not  done.  Our  8tatute,(i) 
tnrthis  subiect,  is  the  same  as  that  of  11  Geo.  2.  c.  19,  $•  ^  (*)  jj^-^* 

til  N  443,*.30. 

13-,  and  the  practice  under  both  statutes  is  the  8ame.(c}  (e)  4  John. 
Where  the  landlord  defends  alone,  judgment  is  entered  of  ||  '^  ^4^[ 
course,  gainst  the  casual  ejector.  Unless  this  is  done,  the  ^^^rn.  179«  s 
plaintiff  cannot  have  the  efiect  of  his  judgment,  which  (^a^  ^  Seii 
goes  against  a  man  out  of  possession.  (c{)  The  notice  ^^-  ^^^rrd 
IS  sufficiently  broad,(l)  to  receive  the  landlords  as  de-  Run,  403.    i 

John.  496. 

(1)  The  notice  wma  of  a  motion  for  a  rule,  tl)«t  the  laoinord  be  madfl^ 
Mendeot  iBBtead  of  Stile*,  or  for  fuc&  ^her  nije  or  onUr  at  the  Court 
tkmM  direct  upon  Su  prtmi»e$.  Thia,  for  more  aboodant  cautioD,  should 
bi  iiMertsd  ul  osvBtf  notice  of  motion,  where  the  nature  of  the  relief  to  b& 
inela&ii,  in  the  leBst*  donbtfal.  It  aneweni^e  same  end,  in  a  notioet  as 
•  piayer  of  general  relief  in  a  biU  in  Chanoery  ;  for,  although  the  speci- 
Sekrulesooghi  naj  be  refuaedi  yet  another  may  then  begranted,  adapted 
tethe  case  made  opon  the  affidavits,  on  both  sidei ;  whereaa,  if  the  notice 
atofs  wkh  aeeking  a  particular  rale,  it  Jb  doubtful  whether  any  other  can  be 
Bade,  if  objected  to  for  the  narrowneis  of  the  noUoe.  Indeed,  in  AUxcmr 
der  r.  Bttmy  (I  Coinei'  Rep.  152,)  the  Court  refused  relief;  beyond  such 


/^ 
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UTicA,      fendants,  jointly  with  the    tenant,  and  we  difect  a  rxA/t 
»Ulcoh  Motion  granted.(5) 


V. 
ROGBR^ 


Malcom,  demandant,  against  Rogers,  tenant(a) 

Writ  op  right.  On  the  first  day  of  this  tenfl,  Gerard^ 
will  modify^  ^^^  ^^^  tenant,  appeared  and  pleaded  in  abatement  of  the 
imparlance  in  count,  a  non-joinder  of  certain  persons  on  the  part  of  the  de- 
•^  •<>  ««*«ifii  mandant. 

8o  as  to  place 
it  at  some  day 

in  the  same  8.  M.  Hopkins,  for  the  demandant,  prayed  a  special 
it  is'grant^  imparlance  to  the  next  term,  which   was  granted*    Th^ 

instead  of  the 

next  term,  up-       (a)  Ante,  1,  S.  C. 

on  motion    of 

whoseinstance  *  °***^^"  '^^^  motions  are  many  times  similar  to  a  bill  in  Equity,  Doi 
it  was  eran-  ^"^7  ^  ^®  uncertainty  its  td  what  relief  will  be  finally  granted,  but  in  the 
ted.  very  subject  of  relief  itself.  For  the  high  value  which  is  set  upon  this  gen- 

that  a  tenant  ^'^^'^^  •^^- 1"^!-  And  in  Cotk  r.  Martin,  ZAik,  3,  L<L  Hardwieketaid^ 
has  pleaded  a  ^  Praying  general  relief  is  sufficient,  though  the  plaintiff  should  not  be 
dilatory  plea,  .more  eicplicit  in  the  prayer  of  the  bill ;  and  Mr.  Rolnnty  a  very  eminent 
murred  to  will  *^°"''^»  ^^^  *-°  ^^y*  general  relief  was  the  best  prayer,  next  to  the  Lord*s 
not  prevent  an  prayer.^ 

imparlance  to  Mr.  Dunlap,  in  his  Pr.  p.  319,  has  the  clause  thus  :  "  Pot  *uch  other  or 
i7  prayed  "foj;  ^"^^^  °'^*'''  ^  ^  Court  may  think  medt  to  grant  in  the  premises.- 

swer^  the°  T'  ^^^  VVhere  the  tenant  lies  stiU,  and  suffers  judgment  to  be  signed  against 
murrer.  ^^^  this  shall  be  deemed  a  neglect  to  defend  ;  and  the  landlord,  on  ahewini; 

this,  mky  be  let  in.  (Per  Kent,  Ch.  J.  in  Jaekton  v.  Stilesy  4  John.  Rtp,  49S^ 
and  vid.  Traughton  y.  Rae,  Burr,  1996.)  But  the  landlord  may  be  made  de- 
fendant alone,  bcibre  judgment,  on  an  affidavit  that  the  tenant  had  refused 
toTappear.  {Bam.  179.)  It  is  then  made  a  part  of  the  rule,  that  th^  plain- 
tiff ni4y  sign  judgment  against  the  casual  ejector,  but  that  the  writ  of  hab» 
fac,  pou,  be  staid  till  farther  order.    This  was  done  in  Roe  t.  Z)oe,  (Bam» . 
179,  and  vid.  1  R.  L.  443,  t.  30.  11  John.  436.)   fndeed,  it  is  adtisable  t» 
ascertain  whether  the  tenant  will  appear ;  and,  if  he  refuses*  to  make  tli« 
motion  before  judgment ;  because,  after  judgment,  it  is  a  matter  of  discre- 
tion to  admit  the  landlord  or  not.    (jidamt^  239.    Dobbi  v.  Pauer,  Sir. 
975-)     Wlien  the  rule  is  to  appear  with  the  tenant,  it  is  in  the  alternative* 
that  the  landlord  be  made  defendant  with  the  tenant,  if  he  shall  appear, 
and  if  not,  that  he  may  appear  alone,  and  enter  into  the  consent  rule,  ancl 
that  the  plaintiff  sign  judgment  against  the  casual  ejector,  and  that  axecti^ 
tion  stay,  &c.  (Vid.  the  form  of  this  rule,  in  Tidd't  AppenUsc  by  Mr.  Cainex. 
474-3.    Adam' Eject.  App.Jio.  99.) 
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pejt  daj,  he  moved  to  modify  his  imparlance  bj  contracting      utica^ 

it  to  the  1 4th  day  of  the  present  terra.     He  said  that,  on  ex-  A^^^jjj^^^^ 

MDiiiing;  the  plea,  be  found  that  he  should  be  ready  to  an-    '  Malcom 

swer  at  an  earlier  day  than  he  at  first  supposed.     This,     gammwi. 

though  opposed  by  Mx.  Guurd^Ior  the  tenant,  was^ranted*  ' 

On  the  14th  day  of  term,  Hopkins  again  appeared  for  the 

deeiandant,  and  den^vrred  to  the  plea  of  the  tenant. 
» 

Oerard^  for  the  tenant,  pryed  an  imparlance  to  the  first 
day  of  the  next  term.  This  was  opposed  by  Mr.  Hopkins^ 
on  (heg^Qpdy  that,  as  the  plea  was  dilatory,  the  Court  would, 
for  the  sake  of  despatch,  confine  the  imparlance  to  some  day 
in  the  present  term*    But  the  Court  granted  the 

Impariance  to  the  1st  day  of  the  next  term. 


Thb  SAM b  agaiui  Gardner,  tenant. 

Writ  or  rigbt.  The  alias  summons,  directed  to  issue  in  1^.  &  writ 
this  cause  at  the  last  term,  being  now  properly  served  and  alias  MimmoS 
returned  a%  directe  ^  {ante,  p.  13,  14)  S.  M.  Hopkins,  on  J!^™^  ^ 
thefiT8tday(a)  of  this  term,  appeared  for  the  demandant  an4  mandant  ap- 
prayed  that  the  appearance  might  be  entered.  The  tenant  J^"  j^"  *^ 
had  fiR  ttie  qtmrio  die  post  to  appear,  when  Mr.  Gerard  ap-  ^^^rm-  His  ap- 
peared  for  him,  the  demandant  counted,  and  the  tenant  was  ^  entered, 
aOowed  a  special  imparlance  to  the  next  term.*  Sf  **°*°^  ^** 

*  *  till  the  qitarto 

die  post  to  ap- 
Rale  aGCOrdingly.(i}       pear.  Ha  then 

appears  ;    tho 

MVid.aml^i^nolt(£i  demandant 

'  counts  ;     and 

(fr)  .ffnfe,  13.  B,  C.    ThoQg^htliese  real  actioiw  hava,  heratofora,  l>aen  the  tenant  haa 

aomparatirely  of  rare  oecmreDoe,  and  their  practioe  hat  litUe  atadied,  ^  special  im* 
yet  as  the  eottntry  advances  in  a^  they  will  probably  multiply.  Indeed,  £e  next  tank 
I  tfahdcf  hare  observed  (his  increase  within  the  few  years  since  I  came  to 
the  bar.  These  consideratiiDns  induced  me,  in  noticing  the  points  decided 
m  the  two  last  caoses,  (ovi/a,  1  k'  13)  to  he  somewhat  niinate  as  to  the  pro- 
ceed]]^ of  counsel  at  the  bar,  in  (he  minor  partictilars  eif  their  practice,  as 
wdaasinghiAg^theftnn  cf  tiie  wrii^rthmi  and  amnt.    Besides,  these 

Tofc;.  T.  *  18 
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Jackson,  ex  Jem*  Cornelia  Livingston  and  others, 

against  Edwards. 

te^t'^cJ  ^e      EjdctiienTj  foT  lot  No.  23,  in  L.  and  Z.U  Patent,  Scho- 

lesson,  in   m  harit* 

action  <rf    e.      y^   jg^O,  Edwards,  the  defendant,    hrought  ejectment, 

fended  a  for-  on  hi8  own    demise,    for   tne    same   lot,  against    Chns^ 

^rougirt^^a!  *««^   'B^oron,-   recovered    judgment,  with    ^129,86    costs, 

gainst     him,  which    remain    unpaid,    and    had    a   writ  of    possession 

but  failed,  and  <>  i^*  ii*«>>  n 

had  jadgmdnt  executed,  Djr  Virtue  whereof  he  is  in  possession,     Browrij 
against     him  ^    defendtnt  in  that  suit,  set  up  title  in  the  present 

lor  costs,  and  ,  '  *  ji  .      » 

was  turned  lessors  of  the  plaintiff,  shewed  that  he  entered  on  the  lot, 
ion '^unon^M  ^^'^  '*  ^^  ^^^^^  tenant,  and  the  now  lessors  are  prosecuting 
hob,  foe,  pot"  upon  the  same  title  under  which  Brown  defended*  The  les-? 
the  same  les-  8^1^  claim,  as  heirs  at  law  of  Philip  Livingston*  It  was  not 
wrsafterwardi  disputed  that  the  same  title  was  in  question  before,  but  it 
ment  against  was  denied,  by  affidavit,  that  Brovm  defended  as  tenant  to 
£epl^^^  (^^^^^^^  Livingston,  one  of  the  present  lessors,  though  it 
the  Ant  suit,  was  not  denied  that  he  stood  and  defended  upon  his  relation 
p/emiaes,^^  ^^  tenant  to  the  other  lessors* 

upon  the  same 

title ;  the  •  s/,  Se«/y«,  moVed  that  all  procedings,  on  the  part  of  the 
tiie  proceed-  plaintiff,  be  ^aid,  till  the  costs  of  the  first  suit  were  paid* 
in^  in  the  see-  jj^  ^j^ed  Ikmningf<m,  419-20. 

^pnd  action  to  °       ' 

•tay,  until  the 
.  cof^ts    of    the  fonns  have,  with  us,  feature^  ptealiQC  to  tb^msclT^  arinug  from  the  offios 

a:  T^tv^^^l  ^^^'^^^  t^®  ^"*  issues,  our  statute  of  descents,  officers  and  civil  divieioBs, 
be  clone  altho^  '^^^  same  motive  induces  me  to  detail  the  proceedings,  in  the  same  causes, 
one  of  the  les-  at  this  place.  Tlie  student  will  find  the  proceedings  in  an  Englith  writ 
sow  in  the  sec-  of  right  (at  ihe  Lawiuter  tvmmer  asnses,  51  Geo.  3,  1817,  before  jBufwn 

'  not  demised  to  ^^*^'>  '^  ^^''''  ^'  ^'  ^^'  ^^'^  *°  ^*^'     ^^'  ^^^^  ^"^ ^"^^^  original  itrti 
the  defeodant  — the  retord  at  the  assizes,  conlainino:,  the  placUa^  county  two  pleat,  replica- 

in  the  first.       Horn,  ismesy  awani  of  sumtrtms  for  the  grand  assize,  and  award  of  venire 

Thii5  where  •'  v  o  ^ 

T.  b  uffht  e-  '^  ^^^  *"**  ^  '^*  issues  which  was  to  be  tried  by  the  country.  He  then 
jectment  a-  gi^es  the  form  of  andeftir  Judgment^  at  in  case  of  non^titit,  which  was 
gainst  B,  who  discharged,  with  the  form  of  a  rule  at  the  ettisetj  by  content^  to  farm  the 

held  as  tenant  -.j-^y^f  attiMe.  The  proceedings  and  evidence,  at  the  assizes,  are  then  eiv« 
of  other^  up-  *  ^   ^,  ,.  /  _. .  u         r    a^    ^        ^ 

pn    which    E  ®**'  ^P  *®  ^^  verdict,  which  was  for  the  tenant. 

had  judgment, 

and  turned  B  out  of  possession :  in  ejectment,  by  C  and  those  otheA,  for  the  same  pre- 
mises, against  E,  proceedings  were  ordered  to  stay  till  £'•  costs  of  the  first  suit  should  be 
paid.  * 
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H.  Hamilton^  contra,  was  not  aware  Uiat  the  rule,  author*      UTiOik^ 
izing  a  stay  of  proceedings,  till  the  costs  of  a  former  suit  is  ^'^^J^^™' 
paid,  extended  to  this  case.  He  supposed  that,  in  ejectment,      j^ 
it  was  confined  to  a  second  action  hy  the  same  lessors,  after 
judgment  against  them  in  the  first.    Besides,  here  is  a  chacige 
of  parties,  as  appears  hy  the  record  itself. 

D.  Cady^  (same  side)  added  that  no  legal  claivK  existed 
against  the  lessors  for  these  costs.  They  were  not  subject 
to  be  proceeded  against,  for  them,  in  any  form ;  which 
distiogoished  this  case  still  farther  fiom  the  prdinaiy  one  of 
a  second  action  for  the  same  cause.(a)  Nor  was  it  preten- 
ded that  these  lessors  defended  through  their  tenant. 

at 

Curia.  It  appeared,  on  the  former  trial,  that  Brown  was 
tenant  to  all  (he  lessors  in  this  action,  except  Cornelia  Livings 
9ton»  The  other  lessors  are  the  heirs  at  law  o[ Philip  Living- 
ston.  They  are  to  be  retained,  and  the  trial  of  this  cause  is  to 
be  on  die  same  title.  Being  in  relation  to  the  same  title,  and 
ttie  same  premises  which  were  formerly  recovered  against 
flie  title  of  these  very  lessors,  the  change,  by  introducing 
&e  name  of  Cornelia  Livingston,  cannot  render  it  an  ex* 
eeytion  to  the  general  rule,  as  laid  down  in  the  books  of 
pracUcey  that  where  the  saose  title  to  the  sane  pieouaes  is 
drawn  in  question  in  the  second  6uit«  betxreea  partiea  or  pri- 
vies to  the  fin^  the  Court  will  order  a  payment  of  the  costs 
ef  the  first  saiM^  betoe  they  wiH  soflbr  the  second  to  pro- 

€eed.(A) 

Motion  granted.  < 


(a)  Butfia  StmOiY.  BMrnMriUtkm,  (JT.  BL  JUp,  90^)  iJtiU  wu  d^ae 
«o  tiba  groimd  that  the  loasor  of  the  plaintiff  had  proceeded  rezatioailjr, 
though  he  wis  not  liable  to  the  costi  of  the  first  action,  under  the  Eogliib 
nde. 


(»)  Vid.  nu,  479-80.    6  7.  IL  tU,  740.    0  T.  A  645.    Dml.  Pr. 
m&S,miidtheea$$$ihiteeML    Sir.  1161. 


*  . 
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irricAf 


JaqksoVj  ex  dcm.  Clark,  against  Clark. 

Where  A  &  EjECTMENT.  The  fessor  claimed  tide  to  one  Mfti  of  cor- 
inenUaudbaTe  ^^^^  premises,  as  one  of  the  heirs  of  his  father,  John  dark, 
jadg:meat  a-  on  the  ground  that  certain  conveyances  and  devises  fifom.hit 
for  coets,  father  to  the  defendant  were  void.  j?.  ^  W.  dark,  two  of 
tenvanU^riM  ^^  lessors,  brothers,  had  before  brought  ejectment,'  as  h^irs 
^eotment  for  of  their  father,  against  the  defendant,  tor  two  Jtftks  o{  tte 
tiie^mrpre-  Same  premises,  in  which  suit  the  same  ground  was  taken,  biit 
anises  iipoD  the  ^  verdict  was  found  for  the  defendant.     The  costs  of  that 

WMBXB  Utle ;  yet 

the  court  will  suit,  taxed  at  ^185,80,  are  yet  unpaid*     Aod  imw, 

aot  stay   pro- 

2^^^ait,2i*  ^w'^«^  for  the  defendant,  moved  that  all  proceedings  ia 
tfaeeoflUofthe  this  cause  be  staid,  until  the  payment  of  those  costs*  fie 
^^^^'^  said  the  same  title  was  in  question,  as  in  the  former  action, 
and  referred  the  Court  to  iictwuf  an  £;•  319,  20,  and  the 
cases  there  cited,  to  show,  that  although  the  lessors  are  dif- 
ferent, yet  the  same  title  being  in  question,  is  enough  to  war- 
rant the  rule  applied  for*    lie  also  cited  Perkins  v.  An- 

man^  (Id  John.  237.) 

« ,    ■ 

£«  lfUliams>f  MoU^  Although  tiie  title  is  the  same  ia 
bath  tsits,  yet  ikt  fiuestions  which  relate  to  it  nay  be  alto- 
gether dii^i»int»  Goofewoiii^  ia&ncy«  &c.  may  properlj 
be  admitted  in  evidence  in  one  suit,  which  would  have  no 
application  in  the  other.  The  cased  ^ted  by  Mams  in  his 
treatise  oa  ejectment,  do  not  bear  him  out.  Tbey  only  go 
to  shew  that  where  the  second  suit  is  between  the  same /)ar- 
iies  or  privies  to  the  same  estate  or  interest,  the  second  suit 
shall  be  staid  till  the  costs  of  the  ficst  arc  paid.  But  this 
motion  is  against  one,  neither  party  nor  privy  to  the  former 
8uit»  The  qiieition  in  thai  cause,  for  aught  that  appears^ 
was  entirely  distinct.  It  might  have  been  a  mere  qaestioa 
of  legitimacy. 

At  anothef  day,  the  Court  remarked  that  they  had  look- 
ed into  the  cases  cited  by  Adams  in  his  treatise  on  ejectment, 
at  the  page  relied  upon  by  the  counsel  for  the  defendant, 
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V. 

Gleit. 


in  sapport  of  this  motion.  The  rule,  which  he  lays  down,  is  utica^ 
sufficientlj  broad  to  warrant  this  application ;  but  we  are  °^f]^!^^.^^ 
satisfied,  with  the  plaintiflPs  counsel,  that  thej  do  not  bear  m^Cowkst 
hiin  out.(a)  They  are  cases  where  the  lessors  of  the  plain- 
tiffin  the  first  suit,  or  some  of  diem,  are  retained  in  the  se- 
cond ;  or  ^  lessors  in  the  second  are  privj  to  the  lesscMv  in 
the  first*  Neither  of  the  lessors  in  the  former  suit  are  na- 
med ia  this,  nor  a^j  one  claimii^  under  them  ;  and  al- 
though the  lessor  of  the  plaintiff  in  this  suit  claiott  un- 
der the  saaie  title,  jet  he  gpes  for  a  distinct  portion  of  the 
pieniflea,  audi  for  ao|^t  that  appears,  was  an  utter  stranger 

totbejfojnner.siiit. 

Motion  denied. 

* 

(a)  He  die*  ^Mt  «Mes:  Dttei^  M&mUl9n,  r,  HtfherUy^  Ar.  I15(t 
TVMtotil,  d.  WiUimmt^  r.  Holdfa$ty  6  T.  Rep*  323.    JTccne,  d.  AngeJ^  T. 


BPCoNKxr  agdimi  Glsr. 

Sacia,  moved  to  set  aside  a  writ  of  capiat  adrttpondenr  a  cap,  ad. 
Aim,  because  it  was  returnable  the  fint  day  ^  thepres*  JJ^^tiTw™*" 
erU  term,  al  iSbe  Capital  in  the  city  of  AUmmf*  He  insisted  place  is  amen- 
tinit  flie  writ  was  void,  and  could  not  he  ameBd«d.(4i)  ^^^' 

(a)SellPr.  82. 
Cainet'  Pr.  5 


B,  CdJ/t  contra^  moved  to  amend. 

Curia^    The  process  is  voidable — ^not  void,  and  may  be  19,  $,  %%    * 
amended.     This  is  like  the  case  of  process  returnable  be/brt  ^  ^*^  ^^' 
w,(i)  which  is  amendable,  though  the  statute  is  equally  2  id.  190. 
strict  ia  that  respect  as  this,  in  requiring  a  specifick  form. 

Motion  to  amend  granted. 


0)  YiA.  JllbneUr.Wti^gmiier^S Jehu lUp*  43a. 
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UTICA, 
Aiig^utft,  ISSS. 

jExFARTBi        Ex  parley  The  Commissiokers  or  HioawATs  of  the 

\^OIfM  BJB  OS 

DASYrBB.  town  of  Danubs. 

TKo  ptiww  Oir  moliolrftr  a  certiorari  to  be  directed  to  three  of  the 
^  ^  ^**^  Judges  of  the  Court  of  Common  Pleas  of  the  county  of 
moQ  pleat,  un-  Merkimet,  it  appealed  that  a  petition,  with  the  sworn  cer- 

cwr  Toe  ttct  to    •/»*i««i»«  «k 

regui^iie  high-  uficate  of  twelve  freebold<3rB,  pnrsaantto  the  16th  section  of 
d^^l^^i  '**  tfcl  W  f «gul«<c  hight6ai/$^{a)  had  been  presented  to  the 
strictly  appei-  fehtofs,  praying  them  to  lay  out  a  certain  road,  from  a  cer- 
camioUay  oot  ^^^  ^int  to  another  certain  point,  in  the  town  of  Danufte, 
a  road  differ-  and  60  from  ohe  object  to  another,  in  general  terms,  with- 

tag    from  tho  .     .  ,  -  ,,  -—. 

one  submitted  <^^  mentioning  any  certam  courses  and  distances.  The  re- 
tothaoommi*.  .i^tors  rejected  the  petitioh,  and  Mr.  Browrij  one  of  the  in- 
habitants of  that  towD^  appealed  %>m  that  decision  to  three 
of  te  Judges,  &c.  of  Ihe  coanty,  pursuant  to  the  36th  sec- 
tion of  the  act  (6)  The  Judges  reversed  the  decision  of  the 
.  Gommissioners,(c)  and  otdered  a  road  to  be  laid  out  by  cer- 
tain courses  and  distances,  ascertained  on  survey ;  but  which 
were,  in  many  respects,  materially  varia^nt  from  the  line  of 
the  road  as  passed  upon  by  the  commiasioners. 

Curia.    ^The  power  of  the  Judges  under  this  act  is  strict^ 

ly  appellate.    They  are  confined  to  a  reversal  or  affinaance 

of  what  is  done  by  the  commissioners^  and  conaequently 

cannot  lay  out  a  road  difering  from  the  one  submitted  to 

them. 

Certiorari  granted. 


(a)  9R,JU  tiS,    AntB,'  M,  gives  the  form  of  fbk  certificate. 
lb)  2  R.  Xr.  99.    AQte»84||^vee  Un  ferm  of  tUsspp^al, 
(c)  Ante,  27,  gives  the  form  of  Hm  revenal. 


t     » 
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Aufiist,  18S9« 

Ex  PARTS, 

Ex  parUy  BosTwicK.  B©rrwicK. 

J.  Porter,  moved  for  a  tnandamus  to  the  Judges  of  the  ^^^^^F^^ 
C/oart  of  Common  rlea^  of  Cpryiif  a  County^r  leqiunng  uem  oanpci  acoart 
to  proceed  and  give  judgment  for  the  plaintifi;  in  a  cauM  ^^  ^^^ 
brought  there  by  Boshoick  against  Foun^*  The  jury  ioimd  oatearuiear- 
a  verdict  for  the  plaintiff,  but  the  C.  P.  had  arrested  the  J^  ^"^' 
judgmeut,  for  the  alledged  insufficiency  of  the  declaratioiK  .  "^^jj^"*^ 
That  a  mandamus  was  the  pit^pcar  remedy,  be  Fefened  to  ty  aguaat 
Home  V.  Bamej/,  (19  John.  247,)  He  insisted  that  a  writ  J^^e^to^^ 
of  error  will  not  lie  on  an  airest  of  judgment,  and  the  role  ply  for  jodg- 
is,  that,  in  all  cases  where  error  will  not  lie,  the  method  of  £S^***lwi 
correcting  the  eirors  of  infeiioar  QOHrts  ii  by  mandawf^*  ^^  ^^'^  «'- 
[Fish  T.  Weatherwus,  2  John.  Cas^  2U.-  19  J<Jm*  Rep*  If  the  court 
247.)  The  plaintiff  cannot  sue  agam,  till  sodie  judgment  ^"^JyeSs^ 
is  eatered  in  the  cause  ;  for,  if  he  does,  die  defefl4uit  m^f-  ^"f^  •gtimt 
plead  the  pendency  of  the  former  aotion.  S^'  thaT^SI^ 

terfere         by 

G.  C.  Bronsonj  contra,  said  the  proper  remedy  was  by  a««4«»w- 
writ  of  error — ^not  mandamus.  For  this  purpose,  the  Court 
below  will  give  judgment  against  the  plaintiff,  on  his  asking 
them  to  do  so.  {Ftsh  v,  We(;^her1Dax^  2  John*  Cas.  215.) 
The  last  case  is  reviewed  in  Home  v.  Barney^  (19  John..  "  * 
Rep.  247.)  The  act  of  the  Common  Pleas  was  a  judipial 
one ;  andT^  Court  will  not  compel  them,  in  tins  summary 
ibrm,  to  change  their  opinion  ;  but  will  interfere,  by  manda- 
tnm^  only  when  they  have  refused  to  alter  the  form  of  the 
proceeding,  so  as  to  give  the  party  a  remedy  by  writ  of 
error. 

Pofiery  ia  teply,  uiA  Aat  the  fease  of  Fish  v.  fVeatherwax, 
was  misanderstood.  The  Court  merely  decide  there,  that 
where  a  party  wishes  judgment  agkinst  himself,  they  will  or- 
der it.  Here  it  does  not  appear  that  such  a  judgment  is  de- 
sired by  the  party.  There  is  no  object  to  be  attained  by  a 
writof  error^  beyond  what  would  be  afibfded  by  mandamm. 
By  vacating  the  rule  in  arrest  we  bave^  ri^t  to  enter  our 

judgment    A  writ  of  erwrwould  merely  result  in  a  venire 
de  novo* 
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UTtcA^  Curjo.    Mc^idamus  will  not  lie  in  ^as^s  where  a  remedy 

^^JJ!jj,^^  may  be  had  by  writ  of  error.  Now»  it  is  plain^  from  the  cases 
bTTHv  MAT-  cited .bjr  tb€|  counsel  for  the. defendant,  tha,t  error  will  lie 
Svn^Miir.  v^ere  judgment  is  arrested— not  directly  and  in  the  first  in- 
stance— but  the  jparty  wishing  to  briqgerrpr^  should  apply  to 
,the  Court  below  for  judgment  against  himself.  For  instance, 
the  plaintiff  who  applies  here  should  have  prayed  judgment 
for  the  defendant  in  the  Court  below.  For  refusing  this,  a 
n\andamu8  would  lie*     ^nd  when  the  record  is  put  in  this 

fonx^  ^vror  ijoay  be  brought. 

Motion  denied* 


^  In  flie  mafter  of'  Lewis  Swcatman. 

■Pi    1    •  •  «  .  .  * 

< 

Pfocetdkigs      «  Ojf*iDAt  fls»    Fortmit  Q.  ff'hite,  being  duly  swoni,  says^ 
pusi,  Qnd^rHw  .that  .the  .within  aamed  Itetpis  Swcaiman  is  f  |>risooer  in  the 

ns!^tkl  sV**!  8^®^  ^^  ^^^  county,  on  jlhe  wiil^iip  mittimus. 

IL  L.  854.)         Sworn,  &c.  F.  C.  fF3it<«."(a) 

wk  whMi^to      ^^^  preceding  affidavit  was  indorsed  upon  the  following 

procnmmUow-  mittimus : 
anc«   of    me 

writ.  ^^  Ontida  Cotiiiiy,  »#»  To  the  keeper  of  the  c(»iuDi>Q  faol 

txenuum  «ii  of  the  county  of  Oneida*  >  At  a  Court  of  Spocial  Sesaipas, 
^^1^^^  ^  beld  at  the  house  pf  Asahti  Curiitt,  in.Feim,  in  said  coupty, 
special  leUio^  OD  the  94lA  Jm/^,  1 838*^r«8eiit,  wf^aiU/QuntiM,  SUfhaz 
ut'i^y!*^  7^/cr  and  6€m^  ft  Jlddmgim,  Justices  of  the  Pea^:^— 

Lfwis  Sn€Olman,  labourer,  being  br^vg^t  before  as,  by  fViil^ 
.  torn  Gere^  constable,  chai;ged,  on  the  iAth  *ai)d  coniplaiot  of 

Abner  Bacon,  Jtm.  with  having  feloniously  tabea  ai^d  cairied 
.iway  a  quantity  of  wool  in  the  rolls,  from  his  carding  ma- 

chines,  on  the  ni^t  of  the  19/&  Ju/j^.iinUmt  ^  and  oa  facing 

asked  what  he  pleaded,  acknowledged  he  did,  on  the  19th 

(a)  A  sworn  copy  of  Uie  wwrraat  •£  ooMBuniUpenti  or  »a  affid^Tit  that  it 
htm  been  denied,  is  enough,  witiioat  tiie  original.  (I  Ctu  Cr^-Jj^  12&. 
Uand^i  Pr.  3.)  The  mere  affidavit  of  Uie  prisoner  is  not  enough,  on 
which  to  allow  tfaSs  writ,  but  the  afipliestion  most  he  mpported  by  oOier 
•videooe.  (1  Ck.Cr.L.li&,and  UU  eata  lAcrrciftrf.)  For  tV«  differant 
forms  of  the  affidavits,  yid.  4  Ch.  Cr,  L*  121-2* 
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lost,  take,  steal,  and  carry  away  said  wool,  to  ^be  valae  of  utica, 
lis  or  sev^n  sbUIingB;  Therefore,  we,  A.  C,  £•  T.  aod  ^^li^^i^ 
&  S.  A^  Justices,  after  bearing  the  prisoner  in  his  defence,  Mattkb  ot 
and  due  deliberation  had,  adjadge  him,  the  said  Lmis  Smeai*  Swcatmah < 
0Mm,  goilty  x>{  petit  larceny.  7%«re/bre,  tut  adjudsrt  and  Whether 
igf^^tafint  a/  15  d<dlars^  iandSOi(Qs^  impriaofitmni  in  the  ^  "^j^ ^^^ 
toHnhf  ^aol  at  Whittstwony  in  said  county  ;  and^  mi  his  neg-  prenly^  that 
tcet  or  refusal  to  pay  said  fine^  4  numths^  imprisonmeni  m  committwi^** 
said  eautUy  gaoL     His  having  paid  said  15  dollars  to  vou^  within       the 

--  ^    t         J,  .,.»  jirv'i  county,  in  or- 

lae  ktqjfer  of  the  common  gaol  of  the  county  of  CMetm,  at  der  ta  ^ve  the 
WhUestomij  you  are  hereiy  required  to  keep  A«rn,  the  said  ^^^^^q?*''^* 
Lto  S.  in  the  said  gaol,  in  close  confinement^  the  full  end  and  Quere.  And 
term  of  30  days.    Paris,  July  24th,  IQ23.  ptl^^r. 

Samuel  H.  Addington*  (l.  s.)       14  John.  371, 

m  t  /  \4«     ^^^  this  is  ne- 

Tyler.  (l.  S.)»     cewary  in  the 


Whereupoii  the  following  writ  issued :  riction.^  ^^^' 

"  T7u people  of  the  state  of  Xew^York,  hrf  tiie  grace  of     Writ  of /br- 
CM,  free  and  independent :— To  the  Sheriff  of  the  county  ^-^^  ^ 
of  Qraetda,  Greeting.    We  command  yon,  that  you  have  the  returnable  be- 
body  of  Lttbis  Sweaiman  detain^,  a  prisonel*,  und^r  your  fjL^  pJ^'JJ^ 
custody,  (as  it  is  said)  under  safe  and  secure  conduct,  togeth-  ^nt  to  the  sth 
er  with  the  day  and  cause  of  his  being  taken  and  detained,  5th  arUole  of 
by  whilsoever  name  he  may  be  called  in  the  same,  before  ^®    constita. 
NAtHav  Williams,  Esqiiire,  a  Circuit  Judge,  at  bis  charn- 
bers,  lb  the  townf  of  Uticaj  in  the  county  of  Oneida,  immedi- 
aCdly  ypoft  the  receipt  b(  this  writ,  to  do  and  receive  all  and 
sitpAar  tfiese  things  which  our  said  Circuit  Judge  shall  then 
i&d  there  consider  of  bim  in  this  behalf.  And  have  you  then 
AeietfiHi  writ.    Witness,  John  Savage,  Esquire,  our  Chief 
Jwstice,  at  the  city  of  .Ye»*rorik,  the  I7/A  day  otMay,  1823» 

Bteese^  Clerk* 
H  C.  IWtte,  Att'y." 

Indatsed-"  By  the  statute.'*  lodor,e«-t 

*  Allowed,  August  41*,  1 W3.  S^r^Jo:^"'^ 

Charges  of  brii^ng  the  prisoner,       Cents  per  mile. 

X.  Williamsy  Circuit  j  udge," 

'Vol,  I.  19 
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bticA,  Retoroed  thas : 

"vf^^X^  *      ^^lo.  obedience  to  the  wkhtn  writ,  I,  John  E,  Hinmany 
Tar  ¥HE  HAT-  Sheriff  of  the  county  of  Ontida^  return,  that  the  within  na- 
SwBATvLsr.  "^  Lewis  Sweatman  is  detained  in  my  custody,  in  obedi- 
ence to  the  process  hereto  annexed.    And  I  have  the  body 
the  siieriff  by  ^^  ^  said  Let^r^,  as  by  the  within  writ  I  am  commanded, 
htt  deputy,      before  the  Hon.  Nathan  Williams,  Esquire,  a  Circuit 
Judge,  at  his  chambers  in  UUca.  Dated  Apgust  4<A,  1823.(6) 

For  John  £•  Hinman^ 
R  TMets,  Deputy," 

When  the  prisoner  was  brought  up,  the  Supreme  Court 

Th       t  {  ^^^^  ^^  session  at  Utica  ;  and  Judge  Williams  submitted  the 

remitted  to  the  matter  to  them,  by  the  following  note,  indorsed  upon  the 

•suprefflo court,  ---jj.  ,-        • 

"  Tht  within  Writ  add  return,  together  with  the  prisoner, 
are  remitted  to  the  Sopl^me  Cotirt,  for  adjudication. 

RespectftiMy, 

JV.  miliamf,  Circuit  Judge." 

^  And  the  mat-  Whereupon,  {Aug*  ^th)  H.  R*  Storrs^  for  the  prisoner^ 
^*ed!***'^  *'""  moved  for  his  discharge.  He  took  exception  to  the  judg- 
ment of  tfie  Justices,  that  it  was  in  the  alUmaiive.  viz.  to 
be  imprisoned  30  daj/s^  and  pay  a  fine  of  15  dollars  ;  and, 
if  such  faie  be  not  paidy  that  the  same  imprisonment  be  ex- 
tended  to  4  months*  ,  He  said  the  extent  of  the  punishment 
was  uncertain^  ^ii^vfisA^  to  depend  upoq  a  condition  prece^ 
dent — ^the  pojfmeni  ox  nonrpayment  of  the  15  dollars — of 
wbiql^  the\gao/er  is  made  the  judge.    It  is,  therefore,  void. 

S.  S,  Beardsley^  (District  Att'y)  contra.  It  is  true  that  all 
judgments  and  sentences  must  be  such  as  are  known  to  the 
la^ :  and  where  a  term  of  imprisonment  makes  a  part  of 
the  sentence,  it  should  be  certain  and  definite  as  to  time. 
This  is  the  rule,  especially  at  the  common  law.  But  the 
sentence  complained  of  is  under  a  statute,  which  prescribes 
the  sentence.  And  it  is  equally  a  rule,  that  in  imposing  a 
statute  punishment,  the  Court  must  conform  to  its  provis- 

(6)  For  the  practical  forms  ia  England^  vid.  4  Ch.  Cu  Law^  12d-4,  wriit 
return,  ice* 
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ioQS.     By  tfab  statute,  (2  R.  L.  fi08,  s.  4,)  on  a  convicik>ii  ^  ^^\^\l^ 
by  a  special  sesston,  the  Court  majr  impo$t  a  fin/t  noi  esceed-     ^.^^^v^    ' 
ing  tweniy^Jhe  Mkm,  ot^n^riseH  in  the  commoft  gaol  ff  the   U  th&  mat* 
cmmiy^  t%ot  exceeding  6  monthsj  or  boih^  as  the  case  may  le*    Swsat4«aa-. 
quire. 

Thus,  by  the  statute,  tintdiematite  judgment  ttay  be  given. 
As  to  theylne  and  the  trnprnonrnfitl  for  30  days,  tibe  judgmeol 
b  certain ;  and  even  if  it  be  void  for  the  other  side  of  the 
alternative,  the  prisoner  ixnist  be  remitted  for  the  remaindei? 
<rf'this  term.     A  judgment  may  be  reversed  as  to  part  and 
affirmed  as  to  part.     {Jfelson  v*  Andremsj  2  Mase*  Rep*  164. 
Glover  v.  Hedxthj  a  id.  252.     Wrnte  v.  Gurlandj  7  id.  453/ 
Bliitinf  V.  Coehremy  9  id.  532«    Frederick  y.  Laokufj  q.  t. 
4  Burr.  2018-22.     Id.  2490.     Smith  et  at.  v.  Jamen,  8 
Join.  Ill,  116,  tmd  the  ca^es  there  cited.).   Suf^pose  m  sen- 
tence, by  ^  qiecial  session,  to  fo^  months'  imprisonment, 
and  that  the  party  paj  a  fine  of  ^100  :  the  latter  would  be 
void,  but  could  not  aflfect  the  sentence  of  imprisonmeat, 
which  is  separate  and  disconnected  with  it.     {Rex  v.  Coll'' 
yer  fy  CapoUj  Say.  44 ;  mentioned^  with  approbation^  by  Spen- 
cerJ.in  the  case  of  J.  V.  K.  Tates^  4  John.  344.    Id.  353.) 
Thos,  in  Rex  v.  Collier^  Cape,  (1  Willa.  332)  the  defen- 
dants were  convicted  of  a  misdemeanour,  and  sentenced  to 
a  tenn  of  imprisonment,  of  one  month,  which  was  holden 
well ;  bat,  by  the  same  judgment,  they  w^^  sentenced  to 
ask  pardon  of  the  prosecutor,  and  advertise  it  in  the  Daily ' 
Advertiser.    The  latter  was  holden  v6id,  but  the  sentence'  of 
imprisonment  had  its  efiect.     In  fliat  case,  the  prisoners 
were  not  brouj^t  up  to  be  discharged,  till  the  term  had  ex- 
{Hred.     In  the  present  case,  the  application  is  premature, 
and  the  prisoner  must  be  remanded,  for  the  residue  of  the 
30  days.     But  the  Justices  have  done  no  more  than  to 
adjudge  that  the  party  be  imprisoned,  till  the  fine  he  paidj 
which  is  not  to  exceed  4  months.     This  is  the  fair  interpreta-- 
tion  of  the  sentence.     Thus,  they  have  kept  within  their 
powers,  as  delegated  by  the  statute.     Is  there  any  doubt 
that  thej  might  have  con&ned  the  convict,  by  sentence,  till 
his  fine  b^  paid,  indefinitely  ?    Where  a  fine  is  imposed,  the  ' 

statute  makes  the  payment  a  condition  of  the  discharge  from 
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UTTCA,      prlMn.     The  words  are:   ^'And  the  slid  offimder, liar«^ 
AH^ust^ma.  jj^g  p^jj  ^jj^  gj^^  remgined  1m  term  in  kmprisoninent,  or  both, 

IvTHE  MAT-  M  the  case  maj  be,  shall  be  foitfawith  dKscharged.*' 
SwyS-MAH  When  a  conriction  fa  returoed  m  the  cause  4rf  eomiiiit«> 
metit,  the  Court  will  not  mterfere)  utilcss  it  be  merely  void* 
They  will  notdischai^ge,  if  it  be  a  doubtful  case,  but  will  turn 
the  party  orer  to  bis  certioniri*  (ButkeiPt  can^  FauglL  157- 
8*  Rm  V*  ChandUr^  1  Ld*  Re^m.  A45-6.  *1non»  Cro*  CoTm 
579.  Brkeii  caae^  id.  593,  J^ea^  r.  Collier  ^  Cape,  1  WUU. 
332.) 

6o  far  as  jarisdiction>is  concerned,  the  Justioes  nrast  doubt- 
less pursue  their  power  strictly ;-  but  when  found  to  have 
acted  within  their  jurisdiction,  their  proceedings  are,  in  sit 
other  respects,  construed  tibemlly.  {Jwm»  ^  Crawford  y., 
Reed^  1  John.  Cas.  90.)  Being  after  conviction,  the  Court 
is  bound  by  the  strict  legMh!  right  of  the  case.  An  exercise  of 
discretion,  in  discharging  prisoners,  is  confined  to  the  period 
before  conviction,  when  they  are  in  custody  merely  for  sal^ 
keeping. 

Storr€,  in nsply.  We  agree  in-  the  principle  wMch  re^ 
quire?  certainty.  The  only  diflference  is  in  its  applicaitioi^ 
tp  this  case.  It  is  denied  on  our  pact,  that  a  jud^nent  can  bet 
in  the  altemafive.  Such  a  judgment  is  void  ;  md  payiag^ 
the-fine,  or  lying  in  prison,  can  have  no  e£^t  upon  it.  A 
compliance  does  not  alter  its  nature  or  make  it  valid.  It 
must  be  considered  in  itself.  Seing  void,  it  is  as  no  judg^ 
ment.  I  agnee,  that  where  part  of  a  judgment  is  good,  and 
there  is  an  excess  of  jurisdiction  as  to  the  residue,  as  in  Rex 
T.  Collier  ^  Cape,  cited  from  fVihon,  a  part  may  be  good» 
That  case  presents  a  cnmulative  punishment,  not  an  altema- 
iive  one,  like  this,  which  is  to  pay  a  fine  of  15  dollars,  or 
be  imprisoned  (cmhv  months.  Which  branch  of  the  sentence 
"vjrili  the  Court  aflfowi — ^the  fine  or  the  imprisonment  f  Bat 
it  is  said  the  judgment  is  certain  for  thirfy  days  at  least, 
and  potting  the  fine  and  four  months  out  of  question,  the 
prisoner  must  be  remanded  ;  and  that  we  have  brought  our 
habeas  corpus  prematurely.  But  the  judgment  is  net  certain 
f^ven  as  to  the  thirty  dajs,   It  is  for  that  term,  or  fo^i'  (nonths^ 
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ftccoffiog  to  eootitigeneitt.    Sappoee  Ae  senlencd  had  been      utto  a, 
for  thirty  days ;  hat  if  the  pmoner  had  umbehaved  hinweir  ^3^^^' 
daring  that  time,  then  hx  fear  months.  In  ooe  event,  it  ebifts  ijy  thb  « at^ 
into  a  new  jttdgment.    80  here,  if  the  fine  is  not  paid,  the   g^^^^' „. 
tluitf  day»  are  expnnged,  and  the  sentence  shifts  into  one  of 
four  months.    The  caaes  Eluded  to^  of  jodgmenits  affirmed 
astodaoaa^,  and  reversed  as  to  the  costs,  are  difierent* 
Soch  a  jodgnient  is  not  contingent.    This  case  is  like  a  judg- 
ment for  30  doHars  ;  bat  if  not  {laid  in  thirtj  days,  then  for 
120  dollars.     It  is  contingent  both  in  respect  to  the  thirty 
daya,  and  the  fear  oibntts ;  aad  no  one  can  tell  for  which 
tern  the  prisoner  is  hoUen.     The  Coart  will  always  dis* 
cfaaige,  or  aot,  accoiding  to  the  dictatea  of  a  sound  discretion^ 
whether  the  jadgment  be  vcfid  or  voidable*    Suppose  the 
ktler^  It  wonU  be  mockeiy  to  torn  as  round  to  a  certiorari. 
The  delay  of  soch  a  remedy  would  aal^eet  us  to  the  whole 
p^atty,  whether  right  or  wrong«(c) 

Curia.  It  is  supposed  that  the  prisoner  Is  entitled  to  his  ^«re  • 
diBchafge,  because  the  judgment  of  the  Justices  is  so  entire-  foandS  gailty 
ly  indefinite  and  unceitain)  as  to  render  the  whole  void.  We  ^y,^^^^*!!^ 
ttiiak  diSereatly^  The  power  of  this  Court  of  gpeeial  sea-  teoeed  him  to 
sions  is  derived  from  the  statute  $  by  which  it  will  be  per*  ^^^Tl^ 
ceived  that»  on  conviction,  the  Justices  are  authorized loioi*  ^  o^isdoU 
poae  a  Jim  of  imfruanmentf  or  boilu  These  are  distinct  i«n ;  and  alio 
pnatshmente.  They  do  not  necessarily  stand  or  fall  togethr  ^^^^e  ^ 
er.  As  we  read  the  judgment,  Sweatman  is  unconditionally  ihoaid  be  paid» 
sentenced  to  imprisonnieDt  for  30  days»  This  branch  of  the  tepriwaed  for 
sentence  is  certain,  and  bei^  diflc<wmected  with  that  part  ^®^J™  ^\^ 
which  awards  a  fine,  and  the  term  not  having  expired,  the  that  the  len- 
prisoner  must  be  lemanded  for  the  re»due  of  that  term  at  i^^q*!]^ 
least.  With  regard  to  the  other  branch  of  the  sentence  bat  void  for 
there  is  more  difficuUy.  But,  without  determining  whether  That^a  ipa^ 
it  be  void,  aa  uncertain  or /pojDtiogent,  we  are  satisfied,  on  an-  <^^    wenon, 

**  '  under  the  act» 

(ie«.30,e.  104, 

(A  farmer.  C»2^a  Capmu  («i«r.44,)  IheCourt  iay,  "Ithu  beeft  i^pt^"^ 
ai4  thftt  the  proper  way  for  the  defoadants  to  be  relieved  ag^ainst  any  part  than  30  dayi, 
«fUni  judgment,  is  by  writ  of  error  ;  but  it  would  be  very  hard  that  the  ^<Mr  non-pay* 
deftiidants  should  continue  in  prison  under  the  illegal  parts  of  this  judg-  ■•«**«  *™*- 
mfflthsy  oiii'dbtAia  a  jr«T«rs^  fyf  tbdie  parts  by  a  Writ  oferrof.'* 
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X7TICA,  othor  ground,  (bat  the  JaBtices  have  na  power^  ui  any  abape, 
^w^v^  to  imprison  4  months  absolutely,  for  non-payment  pf  a  fine 
br  THJE  MAT-  imposed  under  this  statute..  The  fine  is  limited  to  25  dol* 
SwStmah.  Jsi'*— *®  imprisomment  to  6  months.  Under  ithe  latter 
clause  of  the  statute,  their  power  was  exhausted  when  they 
ibey  m^y  wn^  pronounced  the  sentence  of  imprisonment  for  30  days.  The 
tencetoaterm  term  of  imprisonment  for  non*payment  of  the  fine  is  limited 
ment^noTex^  ^7  toother  statute,  not  adverted  to  in  the  argument.  The 
<*®^^  5  ^tfor  the  relief  of  debtors^  wUh  respect  to  the  imprisonment  of 
their  to  30  their  persons^  {sess.  36,  cA.  81,  «•  1,  1  it.  Z«.  348)  pro- 
ni^t"*b^de!  ^*^*^  "  '^*  e?ery  person,  not  being  a  freeholder,  who  shall 
for  non-pay.  be  confined  in  gaol  upon  any  execution  or  other  process,  or 
Quere.  ^7  virtue  of  any  judgment  or  order  of  any  Court  of  Justice, 

Their  pow-  or  by  warrant  from  any  Judge  or  Justice,  for  any  debt,  sum 

€r  to  imprison,    •  j»        •  j  ^ 

for  not  paying  ot-nkODey^Jine  or  forfeiture,  not  exceeding  twenhf-fve  dollars j 
n^MTthe^uS  exclufflvc  of  costs,  and  shall  have  remained  in  gaol  for  Ihirty 
ute,  {tut,  36,  days,  if  not  detained  for  any  otlier  cause,  shall  be  discharged 
A.  l1  ai8.)     ^^^  imprisonment  by  the  keeper  of  the  gaol,  on  application 
to  him  by  the  person  so  confined.'^    The  terms  of  this  act 
are  sufficiently  broad(iif)  to  meet  the  case  under  considera^ 
tion  ;  and  we  have  no  doubt,  that  it  is  one  of  the  cases  in- 
tended by  that  act.     The  Justices  might  perhaps  have  ad- 


(d)  The  words  judgment  or  exee^iiion^  though  the  worils  or  other  pro^ 
eest  were  omitted,  seem  to  be  broad  enough  to  reach  ft  eomncHon  and  fowi- 
mitment  by  a  special  session.  In  Rex  v.  Vipontand  othert^  (2  Burr.  11^,) 
Ld.  Mat^/Uld  says,  that  every  conviction  oQght  to  contain  a  judgment  *of 
the  forfeiture,  and  at  p,  1166,  FTtJmo/,  J.  says  that  a  conviction  is  equal  to  a 
verdict  and  judgment ;  that  there  must  be  a  jxidgment  of  forfeiture  in  a 
conviction ;  that  there  must  be  a  judgment  tolevy  it ;  for  erery  execution 
is  founded  on  ti  judgment.  The  came  language  was  held  by  Ld.  Kenjfon^ 
in  Rex  v.  Harris^  (7  T.  R.  238,)  and  rid.  Xaret  on  Penal  ConoietionM^  67 
to  71.  The  warrant  for  the  purpose  of  levying  the  fine,  or  oonunitting  the 
offender,  is  sometimes  said  in  the  books  to  be  in  the  nature  of  an  exeeution^ 
(id.  64,)  and  sometimes  is  called  an  execuHont  (id.  65.)  So  that  imprison- 
ment upon  a  summary  conviction,  by  our  special  sessional  aeema  to  come  not 
only  within  the  spirit,  but  the  very  words  of  the  1st  seoiion  of  the  act  for 
ihe  relief  4if  debtort^  ke. 

In  the  higher  courts,  the  analogy  between  a  conviction  and  fine,  and  « 
judgment  for  a  debt  or  damages  in  a  civil  action,  is  perfect  In  The  Kin^ 
T.  Wade,  {Skin.  Rep.  12,)  upon  a  conviction  and  fine  of  lOOZ.  fior  barratry, 
it  waa  leri^  by  levari  facias  i  mi.  in  the  same  ease,  reported  in  Sir  7\ 
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jadged  ttiatthe  convict  be  committed  for  30  days  absolutely,      utica, 
for  the  DQD-payineiit  of  the  fine  ;  bat,  upon  this  point,  it  is      3)^^^1^^  * 
not  necessary  to  give  an  opinion.    A  sentence  of  imprison-   im  thx  mat- 
ment,  for  an  indefinite  term,  if  valid,  is  controlled  by  this  8^^T^][,r. 
act,  and  cannot  be  extended  beyond  the  30  days,  if  the  par- 
ty be  not  a  freeholder*    In  this  view  of  the  case,  the  Justi- 
ces clearly  exceeded  their  jurisdiction,  in  awarding  the  4 
months  imprisonment,  unqualified  by  tile  terms  of  this  stat- 
ute.   As  to  this  the  sentence  is  vmd,  and  inopeiative  even 
for  30  days  of  the  additional  term.    The  prisoner  must, 
iiQwever,  be  remanded  for  die  residue  of  the  first  term  of 
^  dayB.(e) 

Rule  accordingly. 


J§ne$i  185,  it  ftppean  that  ft  eapias  was  flfst  iasned  for  ihit  fine,  ami  allMr* 
iPtrd»  B  kvarijiaeim  :  wA  ia  2  Show*  173,  the  Mune  c»ae  if  mentionedt 
by  the  name  of  7%e  King  v.  Webby  aa  one  where  a  Uvori  faeiat  issued 
cren  after  the  defendant's  body  was  in  execation.  In  1819,  this  writ  of 
Ut.fn,  was  hunted  oat  in  the  Crown  office,  and  the  form  thereof  is  given  in 
1  CSL  Rep.  431-2.  Accordingly,  in  the  great  case  of  i%e  King  r,  fVoolf 
<l  at.  (iGfc.  121^.401  to  443,)  a  similar  writ  was,  adnr  the  adriee  of  Mr. 
Ckit^  isiaed  againtt  Woalf,  for  tUfiOOL  fine,  for  a  conspiracy,  and  goods 
were  taken  thereon,  to  8,0002. ;  and  that  too,  after  the  defendant,  1V»  had 
been  committed  for  a  term  of  imprisonment,  pursuant  to  the  sentence  of 
the  Court ;  and  on  motion  to  set  the  same  aside,  the  K.  B,  held  it  regular. 
And  some  ef  Qie  Judges  held,  with  the  case  in  Shower^  that,  had  he  been  in 
prison  for  the  fine,  this  would  not  vary  the  right  to  a  lev.  fa.  and  it  was  hoi* 
den  that  it  might  issue  out  of  the  Court  which  imposed  the  ^e,  as  weU  as 
the  exchequer ;  for  that  the  imposition  of  the  fine,  constituted  a  debt  of 
raeord  dae  to  the  King,  like  any  other  judgment. 

(e)  It  seems  that,  in  England,  a  fine  does  not  come  within  any  general 
set  for  relief  from  imprisonment,  or  insolyeney,  (1  Ch,  Cr,  L,  811,  and  the 
tmei  ikare  died.    Rex  t.  JVbrru,  4Bifrr.  2142.) 

The  first  act,  authorising  a  trial  for  petit  laroeay,  by  a  special  sessioii, 
composed  of  three  Justices,  was  passed  by  the  legislature  of  the  late  colony 
of  AVusrorfe,  Sept.  Iti,  1744.  (1  SmOh  k  Lioingston,  339.  Fan  Sehaiekf 
940.)  Petii  Uireenjf  is  not  mentioned  in  this  act,  but  jurisdiction  is  giTen 
of  mitdemeanon^  breaehet  of  the  peace,  and  other  criminal  offeneei  under  the 
iegree  of  grand  larceny ;  and  the  Justices  (one  whereof  to  be  of  the  qwmaiC^ 
are  authorised  to  indict  corporal  punishment,  (not  extending  to  life  or, 
limb.)  By  an  act  of  the  same  date,  (id,  340,  ibid.  241)  the  same  jurisdie- 
tioft  is  giren  to  the  Mayor,  Deputy  Mayor,  Recorder  and  Aldermen,  for  the 
time  bein^,  or  any  three  of  them,  in  the  city^  of  Aeio*rof4r.~~By  the  3d  see- 
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UTICA, 
Aagust,  18S3« 

HAWI.XT 

Y 

Hajichbt.  Hawlet  against  Hanchet. 

The  omia-  The  declajratioD  was  in  debt  on  judsment.  The  pleasb 
elude  the  rep-  nul  tiel  record  and  paymentm  To  the  plea  of  nu/  tiel  record^ 
^i^fn^Hd  *^^  plaintiff  replied,  ''  ^Aere  w  5ticA  a  record,'^  ire  biU 
fYeord,  with  an  omitted  the  usual  coDcIusioD,  et  hoc  paratus  est  verificare  pfr 
%€.  is  a  formal  recordaniy  ire.  To  the  plea  of  payment,  there  was  a  replica- 
defect,  and  as  (jon  taking  issue  on  the  payment     And  there  was  one  sene- 

jiuch^  a  g^ond  ,  *    "^ 

for  special  de-  ral  Conclusion  at  the  end  of  both  replications,  as  if  they  badi 
ifserved^iidS^  been  one,  thus  :  "cW  ofzohich  the  said  Hawley  prays  may 
in  20  days  af-  he  inquired  of  by  the  country ^^  ijrc.  These  replications  wece 
the  re^ka-  served  on  the  agent  of  the  defendant's  attorney,  Jtme  7i&, 
d^'**f^A  ^  1823;  and  the  plaintiff's  attorney,  considering  the  cause 
plication     be  thereby  at  issue,  indorsed  thereon  a  notice  of  inquest  (or 

^nO  "^^i  *®  "^^^  "^^^y*  '^^^'  ^*^'^^  ^as  served,  with  the  replications, 
preTent  an  in-  on  the  day  for  which  the  inquest  was  noticed,  but  not  till  af- 
^^  cauM  for  ter  it  was  taken,  and  the  verdict  recorded*    A  spiecial  tie- 

settings  it  aside, 
whether  taken 

the  service  of  ^^^  ^^  ^^^  ^^  tteationed  act,  the  Justices  might,  in  Hell  of  corpora]  pan* 
the  demurrer,  ishment,  fine  not  exceeding  3/.  AAer  the  revolution,  by  the  act  of  tl^ 
^/Uh  Martht  1787,  the  same  powers  were  extended  to  three  Justices,  and  to 
the  Mayor,  Recorder  and  Aldermen  of  the  city  of  Jfew^York,  or  any  three 
of  them,  of  whom  the  Mayor  or  Recorder  was  to  be  one.  They  were, 
however,  not  to  punish  beyond  39  lathes  in  one  da^.  The  Mayor,  te. 
mi^ht,  moreover,  sentence  to  hard  labour  in  Bridewell,  &c.  not  exceedii^ 
the  term  of  six  months  ;  or  might  inflict  corporal  punishment  or  imprison- 
ment at  hard  labour  only,  as  they  should  d^em  expedient.  The  Justice* 
were  confined  to  39  Uuhet  per  day^  and  were  not  allowed  to  fine  over  le» 
pvundi^  which,  when  imposed,  was  tp  be  instead  of  Gorp<»«l  punishment 
(2  Jones  k  Farich,  127  to  131.  1  Greeniecf,  422  to  425  )  The  law  stood 
thus,  till  the  revision  of  1801,  by  Kent  Sc  A(uic/i^,  when  it  was  modified, 
and  the  punishment  restricted  to  imprisonment  or  fine,  or  both,  as  the  law 
now  stands  in  the  revision  of  Waodworth  k  Van  Jfess* 

The  1st  section  of  the  act  for  the  relief  of  debtors,  with  respect  to  th» 
imprisonment  of  their  persons,  which  reUereefirom  imprisoomont  for  a  Gme^ 
was  first  passed  Feb.  \Wh  1789.  (2  Janes  A  Fanek,  409.  2  Greenlesfi  231.) 
At  first  it  extended  to  all  persons,  whether /re«Ao/(ier«  or  not.  In  other  na^ 
pects  it  is  still  the  tame  as  when  first  enacted.  By  the  act  of  iheSAih 
Jiarchy  1801,  it  was  confined  to  persons  not  being  freeholders,  (1  Kent  k 
Radelifft  29(^  and  has  so  continoed  since  that  time* 


OP  THE  STATE  OF  NEW-YORK. 


153 


murrery  to  the  first  replication,  was  served  on  the  plaintiffV      ^^*^*j^ 
attorney,  with  a  similiter  to  the  second  replication.(l)  The      f]^s^<<^/ 

caases  of  demurrer  assigned  were,  1 .  The  want  of  the  usual  Ha  wi.st 

verification,  "  et  hoc^^  S/t.  and  2*  That  there  was  no  prayer  f^j^^„^ 
of  judgment.     On  these  facts, 

J.  BraJish^  moved  to  set  aside  the  inquest  for  irregularity. 

H.  Baldwin^  contra,  insisted,  that  the  demurrer  was  friv- 
olous, and  ought  not  to  delay  the  plaintiff.  Here  was  a  de- 
lay of  thirty  days  after  the  service  upon  the^gent ;  the  in- 
quest was  taken  and  the  verdict  recorded  before  the  demur- 
rer was  leceived.  Both  pleas  are  answered  by  a  single  rep- 
ficatioo,  according  to  1  Ch.  PL  574.  8  Wentw.  5.  English 
y.  Petttary  et  at.  1  Leor^*  124.  Curtis  y,  Bateman,  l^id* 
39.  Middteton  v.  Cfueseman,  Yelv.  65.  Conu  Dig.  Plead- 
er,  (F  4.)  Matters  of  fact  and  matter  of  record  are  both 
put  in  issue  by  the  same  replication,  in  which  case  a  conclu- 
sion to  the  country  is  proper.  (1  CL  PL  572.  Espliny* 
SmalUt^  Saj/.  208,  and  Whitmore  v.  Rooke^  id.  299.)  It  states 
BO  new  matter.  {Bindon  v.  Robinson^  I  John.  Rep.  516.) 
When  matters  of  fact  and  law  are  mixed,  both  shall  be  tried 
by  the  country.  (Peter  v.  Stafford^  Hob.  244.  Jac.  L.  Die. 
tiilt  Record^  vol.  5^  p.  397.)  And  when  the  replication  denies 
the  stubstauce  of  the  plea,'  it  may  conclude  to  the  country. 
(Hedges  V.  Sandon^  2  T.  R.  439.  Doug.  95,  in  note  1 0.)  And 
it  ought  so  to  conclude.  {Haywood  v.  Davis  et  al.  Salk.  4, />/« 
10.  1  Dtmlap^s  Pr.  510.)  The  replication  not  setting  up  any 
new  matter,  should  not  conclude  with  a  verification.  ( I  Ch. 
P/.  572-3.)  The  proper  way  of  replying  to  a  plea  of  nti/ 
iUlreeordy  is  to  re-assert  the  record  declared  upon.  {id.  572.) 
The  replication  being  entire,  the  conclusion,  "  all  of  which, 
tc.  may  be  inquired  of,^'  &c.  applies  to  the  whole  repli- 
cation, and  every  material  fact  set  forth  in  it. 

^1)  Byv  HUitake  in  panctaatkHi,  on  tlie  preceding  P^?^  it  appears  that 
AenoHee  of  inque$t^  mstead  of  the  rpepial  demurrer^  was  seryed  after  the 
verdiot  was  recorded  ;  whereas  it  should  haire  been  the  kUier.  The  nt« 
licf  ef  ia^Kcv^  was  ia  seoseii,  bein^  served  with  the  replications. 


Vofc.  J. 
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'  A  simililer  was  itimecesssu*y.  It  was  implied  in  the  con-' 
eluding  "  et  cetera.^^  (1  Ch.  PL  571.)  At  any  rate,  the 
omission  was  cured  by  the  verdict.  (1  Dunlap^s  Pr.  63 1» 
Com.  Dig.  Amendmentj  M  ^  0.) 

Cvria*  The  demarrer  in  this  case  was  not  served,  and  it 
is  a  little  doubtful  whether  it  was  sent  for  the  purpose  of  be- 
ing served,  until  after  the  verdict  was  recorded*  Yet  the 
party  had  a  right  to  demur  at  any  lime  within  the  30  day& 
limited  by  the  rule,(a)  (in  this  case  40  days,  because  service 
of  the  plea  was  upon  the  agent.)(fr)  The  only  question  is, 
whether  the  demurrer  is  frivolous,  and  in  fraud  of  the  rule 

ft 

which  gives  the  time*  If  so,  we  will  disr^ard  rt.  Here  is  at 
plea  of  nid  tiel  record^  in  the  usual  form.  To  this  the  plaintiff 
has  Replied,  simply,  fh^  ^^  there  is  such  a  record^^  omitting 
the  conclusion  which  uniformly  follows  such  a  replication  ia 
the  precedents,  (c)  And  the  demurrer  b  special,  assigning 
this  omission  for  cause.  We  think  there  is  ground  for  Ae 
demurrer,  and  we  cannot  preclude  the  party  from  bringing 
up  the  question  in  this  shape.  Here  is  a  formal  defect,  and 
the  issue  is  not  well  joined,  as  to  the  plea  o(md  tiel  recordm 

Motion  granted* 

(fl)  9  Reg,  Gen.  AprU  Term^  1796. 

(6)  8t<i.  Jan.  Temu,  1799, 

(c)  2  Ch.  PI.  624-5.  7  ITen/w.  68.  ?  Rich.  C.  P.  218.  I  Saund.  95V 
93.  Tidd's  Forms,  200.  Heme,  278.  2  Luiw.  1514.  1  Ch.  PL  571.  3  BL 
C(mi.  330^1.    Bom.  335.    Salk.  56$^ 


CAas?  mgainst  Thb  Sams» 

A  frivolous  In  this  case,  an  inquest  was  taken,  and  the  demurrer  te 
fiw"'f  ^th**  ^®  replication  was  served,  under  the  same  circumstances  as 
9th  rale  of  A-  in  the  last.    The  only  difference  was  in  ttie  nature  of  the 

pril  tenii,l796, 

declaring  a  cause  at  issue  after  20  days,  &c.  and  tiio*  served  within  the  time,  will  not  b* 

cause  for  setting  ende  an  inquest. 

If  it  is  plain,  from  the  ^ture  of  the  pleadingB,  which  flea  the  replication  is  intended 
to  answer,  this  is  eertain  enough,  without  expressly  pointmg  out  the  plea  intended,  by  its 
numerical  order,  or  ia  any  other  way. 
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ple&dii^«     The  declaration  was  in  asaumpsii,  including  the      utiC4, 
usual  money  counts.     Plea  :    1 .  J^on  asswnpsit  ;    2.  JVbn  ^'^^Jj^.^^ 
Ofsumpsi  infra  sex  annos  ;      3.  Kon  accrevit   infra  sex      ^abby 
annos.     Replication :  As  to  the  plea  of  kim,  the  said  defend'     h^hchbt. 
darUj  by  him  above  pleaded^  that  he  did  tmdertake,  <$rc  vnthin 
6  years^  ^    A$%d  the  said  plawtiff  Jurther  saitk,  thai  ih$ 
said  several  causes  of  action  in  the  9aid  declaration  mention* 
edy  and  every  of  thenij  did  accruey  jrc  voiihin  6  years,  4^c. 
Tbere  being  tfare^  pleas,  and  it  not  beii;^  stated,  in  terms, 
bjthe  replication,  which  of  the  pleas  it  was  intended  to  an* 
swer,  wheUier  the  1st,  2d,  or  Sd,  ttie  defendant  demurred, 
aesi^iogthis  uncertaantj  for  cause ;  and 

Jl  Bradishf  at  the  same  time  he  moved  in  the  last  cause, 
iDoved,  dso,  in  this,  that  the  inquest  be  set  aside,  as  irreg* 
alar. 

fll  Baldmin,  contra,  said  there  could  be  no  doubt,  from 
die  nature  of  the  pleas,  and  the  replication,  to  which  pleas 
it  was  intended  as  an  answer.  The  object  and  office  of 
pleading  is  to  inform  the  opposite  partj  upon  what  the  partj 
pleading  relies  ;  and  this  the  replication  has  done.  It  is 
the  only  replication  which  can  be  made  to  such  pleas  as 
the  3d  and  3d  ;  and  a  special  pleader  must  see  that  they 
are  as  fuHy  intended,  as  if  they  had  been  pointed  out  in  their 
numerical  order* 

Curia*  The  replication  is  somewhat  informal,  but  there.  ' 
is  not  the  least  difficulty  in  seeing  which  of  the  pleas  it  in- 
tends to  answer.(a)  The  special  demurrer  is,  therefore, 
frivolous,  and  p»u8t.be  disregarded,  as  in  fraud  of  the  9th 
rule  of  April  term,  1 796.  But  as  there  is  an  affidavit  of 
merits,  we  grant  the  motion,  on  the  usual  terms* 

Rule  aooocding^y. 


(«}  Otherwise,  irhere,  in  covenant,  the  defendant  pleaded,  1.  and  S.  per* 
fonmanee ;  3.  concord ;  and  the  plaintiff  demurred  |^erally«  and  said, 
**  the  fka  mfbreMoid  is  insofficient,  &so."  for  it  is  unoartaia  to  which  of  th* 
three  ptou  it  ahaUbe  referred  ;  so  that,  aa  to  two  j^ms  pleiided»tlw  4e» 
fieodapt  noBaiBfe  anainwered.  (MiddUton  r.  Clieetemaiu  Y^^  ^•) 
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UfiCA, 

August,  I823r.  Jackson,  ex  dem.  Harbis  and  others,  against  Mcrray  an* 
Jacksoit  otbere. 

MtTRKAY."  The  Same  against  Frary  and  M'Dowell. 

In  ejectment,    -  EJECTMENT,  for  lot  Mo.  50,  in  Mtntz.  fa  CayUgU  COOTI7. 

allowed,  of  This  lot  was  patented  to  CaHaghan^  a  soldier,  who  died  pre- 
tteiiT  by""  m-  ^^^^  ^^  March  27<A,  1 783.  The  cause  had  been  once  noti- 
sertxag  a  new  ced  for  trial.     The  lessors  claim  title  under  the  soMiei^s  sis* 

thr^^s^S  **'*  ^°^  ^^^^  **  '*^*    I"  ^>r  ^^J^ain  of  title,  there  is  a  deed 

lessor  h«3    a  from  the  Sheriff  of  Cktyuga^  to  S.  DiW,  who  purchased  the 

tl«.  lot  at  Sheritr^s  sale,  as  the  agent  of  Harris^  one  of  the  lessors, 

otherwise,  ^^^  ^  j^j  fr^jn  jy^  ^^  Harris.  When  this  latter  deed  wad 

■where         the 

statute  of  lim-  executed,  some,  or  one  of  the  defendants,  were  in  possess- 

ittaciTjBd.      *  *^'^'  claiming  title  io  the  lot;  though  such  title  has  never 

And  where  been  placed  on  record.     The  defendants  were  hqna  Jide 

tile  sction  ^TBS 

for  a  miiitarj  possessors,  at  the  time  of  suit  brought,  claiming  under 
lot,  the  defen-  purchases,  or  contracts  for  purchase.    DUPs  name  was  not 

<iants  being  00-  ^  * 

na  fide  posses-  inserted  as  one  of  the  lessors.    And 

pors,    and  the 
effect      ^f^onld 

have  been  to      «^*  Porter^  now  moved  to  add  a  demise  from  him* 

defpatthe  op- 
eration of  the      j^  Plalt^  contra,  said  it  was  too  late  to  move  for  the  addition 

statutes  pasved  .  ' 

^7prU  5, 1803,  of  a  new  demise,  after  the  cause  had  been  noticed  for  trial* 
«8 "3  ?f ^eW«r  Another  objection  is,  that  Dill  has  not  a  subsisting  title, 
399.)  and  af-  which  is  Certainly  necessary  in  one  applying  to  be  made  a  les* 
3813,  {sets.  36^  ^^^*  ^^  Jackson  V.  Richmond^  (4  John*  Rep*  483,)  the  Court 
ff  *  5^'J^t'^  ^  "say :  "  No  person  is  tp  be  made  a  lessor,  who  has  no  claim  or 
their  protec-  pretence  to  a  subsisting  title  or  interest  in  the  premises.  If 
mendment  was  ^"^  person,  who  has  once  had  the  title,  is  to  be  made  lessor, 
refused.  the  burthen  of  deducing  a  title  from  him  is  taken  from  the 

amendment .     plsiinUff  and  thrown  on  the  tenant,  which  would  be  unrea- 
'vouid  be  r-  B>nable."    Dill  has  parted  with  all  his   interest  to  Har- 
pew     action;  ris  ;  and  he  is  estopped  from  saying  otherwise,  though  third 
thnT  it*8houid  P^™*^^  ^^7  ohjcct,  tb^  nothing  passed  by  his  conveyance. 
overreach  the      But  the  great  and  decisive  objection  to  a  new  demise,  is 

AAA  ^"^ 

'  *  "  *'  ibis :  tho  defendants  were  bona  fide  purchasers.  .  As  such, 

Ifaey  come  witlkin  the  statute,  *(scss*,  36,  cA.  80,  s,  2, 4,  1 
fL  Lm  304-^0  intended  to  protect  tliem  against  these  les- 
sors.   It  was  universally  supposed,  for  several  years  after 
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Ibe  tievoIutioD,  that  when  the  solilier  di^d  previoas  to  the      ctic a, 
date  of  the  patent,  it   would  enare  to  the  benefit  of  hie    ^,f]|^^^4!r^ 
lieirs*     The  statute  of  April  5fA,  1803,(a)  was  passed  in      Jacksov 
confiimation  of  this  idea.     Here  the  soldier  died  previous*  m^^^^^^^ 
to  the  time  mentioned  in  the  act  viz.  March  ^7th^  17d3|and 
the  title  vests  by  tibe  patent.    In  the  intermediate. time^  onr  ^/^  88,  «.  i,  3 
statute  of  descents  was  pas8ed.(A)    By  this  act,  the  descent  '^/Jf  *^'  ^i^ 
of  the  lot  is  r^Dlated.(c)    Thus,  the  unsettled  state  of  tlie  eA.  is,  t.  3,  i 
titles  to  these  militarr  lots,  induced  the  statute  of  1813,  (1  p^^i^^ 
R.  L.  305,  9»  4)  requiring  all  actions  therefor  to  be  brouglit     («)  ^^-  ^ 
before  the  Xsi  day  of  January ^  1823.     The  Court  should  fVeMer^'mi, 
give  to  this  statute  its  full  and  complete  effect.    The  p^in* 
liff  claims  under  the  dead  soldier.     This  is  the  very  case 
contemplated  by  the  act.     The  effect  of  the  amendment 
sought,  is  to  institute  a  new  suit.     It  goes  to  a  new  source 
«f  title,  in  new  parties,  and  a  change  of  rights.     We  have 
rested  absolute  r^ts  under  the  statute,  as  fully  and  en- 
tirely so,  as  if  Dill  and  all  these  lessors  had  conveyed  to  us* 
These  rights  cannot  be  divested  by  an  original  action  ;  nor 
should  they  be  indirectly,  by  adding  a  new  demise^  and  giv- 
ing it  a  relation  which  overreaches  our  rights,  by  incorpora- 
ting it  into  an  old  action. 

Porter,  in  reply.  True,  the  defendants  are  bona  fie 
.claimants  ;  but,  for  aught  that  appears,  the  persons  under 
whom  they  claim,  came  into  possession  without  colour  of  ti- 
tle, and  are  therefore  to  be  regarded  as  mere  squatters*  It. 
is  the  oniform  practice,  in  the  action  of  ejectment,  to  amend 
by  inserting  a  new  demise,  notwithstanding  the  lapse  of 
years,  and  at  almost  any  distance  of  time  after  the  action  is 
commenced.  (Doe  v.  Pilkingtan  fy  Russell^  Burr,  S447. 
I^on  v.  Buriis  et  aU  18  John.  510«)  If,  as  admitted,  Ae 
deed  firom  Ditl  is  inoperative,  then  the  title  is  in  htm  :  und 
so  are  the  cases*  If  a  person  out  of  possession,  conveys  land 
held  adversely,  such  coBveyance  is  void  ;  but  tiie  title  re- 
mains in  the  grantor,  so  as  to  enable  him  to  bring  ejectment* 
{Williams  v.  Jackson,  ex  dtm.  Tihhets  et  aL  5  Johru  Rep. 
489.)  And  if  he  has  a  mere  equitable  title,  will  not  the 
Coort  allow  him  to  be  introduced  as  a  lessor,  in  furtberatice 
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uTicA,*     of  juUice  ?  It  is  6aUl^th«i  dUs  is  equivaleot  to  the  commence- 

^^JI^J;:,^^  OMept  of  a  mw  writ.    Far  from  it.  .  We  commenced  our  suit 

J^«Kiov      iB  good  faith,  and  widiin  the  proper  tiiee ;  and  we  elaim  the 

MauAT      ^^  ®^  i>itt*«  name,  merely  to  snstain  our  real  interests  • 

This  k  promoting  the  jufitice  of  the  case^  not  a  lawless  inter-- 

fereoce  with  vested  rights. 

Curia.  The  addition  of  a  new  demise  is,  geneollj,  a 
matter  of  course,  where  the  proposed  lessor  has  a  subsisting 
title.  {Jackson,  ex  dem.  Finch  et  al*  v«  Koughj  I  Caints^  2^1  •)^ 
But  the  defendants  are  honajide  possessors  of  a  military  lot* 
For  the  recovery  of  such  a  lot  the  statute  declares  that  the 
action  must  have  been  brought  before  the  1st  daj  of  Janya^ 
rtfy  1823,  and  be  prosecuted  to  effect  without  wilful  delay^ 
or  die  person  claiming  title  shall  be  forever  thereafter  bar» 
red  from  recovering.  The  defendants  are  actual  settlers 
upon  the  land  under  colour  of  bona  Jide  purchases  ;  and 
there  is  no  dispute  that  they  are  within  the  purview  of  thia 
act  of  limitation. 

It  seems  to  us,  that  by  allowing  this  amendment,  we  are  in- 
directly depriving  these  defendants  of  all  benefit  under  the 
act.  The  title  passes  to  Dill:  he  releases  to  Harris, 
while  the  lot  was  possessed  adversely  by  another*  No  title 
passed  by  this  release,  and  Dill  might  have  had  ejectments 
To  allow  this  amendment,  would  be  to  introduce  a  new 
cause  of  action.  It  is  like  allowing  a  dvclaratjon  to  be  ser*^ 
ved  dc  novo,  and  ordering  it  to  stand  nunc  pro  t^nCf>  The 
rule  is  well  established,  and  has  often  been  acted  upon  in  t^e 
Enj^sh  Courts,  that  where  the  statute  of  limitations  has  at* 
tached,  such  an  amendment  will  .not  b|e  allowed.  In  the 
case  of  Gofff  q.  ^  v.  PoppU^M  ei  ^/.  (  2  TV  JR.  707-8,)  the 
Coiuct  «ay,  that  *^  they  im>\k\A  not  ip  their  discretion  permit  the 
proposed  aniendmentB  to  be  made,  which  would,  in  eSect,  a* 
acMMint  to  a  permission  tobriog  another  action  to  which  oth-^ 
erwise.tbe  defendanits  mi^t  f^^d  tbe«tatMte  of  linitatiottB«.'> 

That  was  a qmttm^^xi&oik upon  the  statute  of  usutry ;  but 
the  Court  said,  '^  there  was  no  difference  between  civil  and 
ffioti  aclioBs,  as  to  amendments  at  common  law,  while  all 
waB  in  paper.''    In  Sfce/,  y.  t.  y. .3wvrAy>  (*  3>  S*  17I).the^ 
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same  point  was  decided;  and  tfaeo^  it  was  raled  otberwise      otic  a, 
in  Cross  v.  Ka^  (iJ  T.  R.  643)  and  the  fbnaer  decisions  ^^^^^J:^^' 
are  placed  on  the  ground  of  great  delay  in  the  plaintiff  to      Jacksoit 
prosecute  his  suit ;  yet  LaoBbrenetj  J»  says,  '^  if  the  amendment     ^^^J^^^y. 
prayed  for  had  gooe  (he  length  of  introdocing  a  new  charge 
against  the  defendant,  I  should  have  thought  it  came  too  late, 
on  account  of  the  statute  of  limitations*'^    Ii\  die  case  of 
Maddock^  q.  L  t.  Hammtt  et  al.  (7  71  /{•  51)  this  question 
again  came  ujp,  and  the  Court  granted  the  amendment,  say- 
iig  they  did  this,  "  though  the  time  limited  for  bringing  a  new 
action  had  expired ;  in  as  much  as  the  amendment  grayed 
fer  was  not  to  introduce  a  new  substantive  cause  of  action.'' 
Aad  in  the  ca^  of  jLow,  q.  t.  v.  Liitk^  {17  John.  346)  a  ma-  ^ 

jority  6f  the  Court,  in  a  similar  case,  inclined  against  an  a« 
mendment,  though  there  had  been  no  delay  in  prosecutii^ 
the  suit ;  and  they  were  unanimous  in  thinking  that  there 
could  not  be  an  amendment  by  introducing  any  new  substan- 
tive cause  of  action.  In  Z(yon,  ex  dem.  Eden  4r  Wood^  v. 
hurtis  et  al.  (18  John*  510)  which  was  a  stroqg  case  of  a- 
meudment,  this  Court  say,  (p.  512)  ^'  it  is  not  pretended  by 
life  defendants  that  any  injury  will  be  done  them  by  the 
amendment,  farther  than  to  remove  a  mere  technical  objec- 
tion." But,  in  this  case,  we  are  asked  to  vary  the  whole 
grouod. 

Here  is  no  subsisting  title  in  Di//,  for  the  purposes  of  a  ^ 

new  action.  He  is  barred,  unless  we  allow  him  to  come  in 
upon  this  motion  to  amend.  (Jackson  v*  Richmond,  4  John^ 
Rep.  483.) 

Motion  denied,  (a) 

(ii)  For  tlw  grest  libenfitf  ^ffhsOffMtia  «nowJiii|^  aiii«iidin«iits,  bdbi^, 
•t  and  aOer  triiO^  ia  tbese  MtiflDa  of  ^aetment,  Tid.  iiunn.  f99 
tiae  cases  there  citadj  Adamt  mEjeeU90Ota9O^  uA  lh»  camt^^mneh- 
ted,  and  at  id.  p.  202,  vid.  n.  (6)  by  Mr.  RmggUi  to  the  American  e^tkm* 
Vid.  abo  Lmee  tf  Samuel  H<ntard  v.  Po/todt  Se  Btir*,  1  Teatai'  Rq>. 
(Pem.)S«Q.  fethia  caM,  it  was  tooved  at  JV.  P.  to  amend  by  Wterinj  the 
date  of  the  danwiin.  B«t  jwf  CW.  <•  Wa  camiot  antertam  soch  motions  at 
JMttjxrtiit,  which  ia^yacQUariyap^ropriailad  to  tlw  tr^  Though   • 

great  liberality  is  now  used  in  ejectment  cases,  as  to  enlarg^jf  the  teraa 
oonfirming  verdicts,  where  trials  have  been  had  upon  tha  mentiS)  it 

y  bedonbtltil  how  far  t^e  Court  would  %o  in  making  an  ratire  iietr 
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Bevton  against  Dale* 

to ^hh^dm-  ^**^sPAss  quare  ctausum  /regit,  and  for  cutting  down  and 
ttg^es  and  coets,  destroying  the  trees,  underwood,  &c.  of  the  plaintiff.     The 

in  trespass  un-  * 
der  Uie    stat- 

rA^selT  S»i  ^®"*'  '^^  ^^^  authorities  (1  Fgni.  361.  1  Shaw.  207.  2  Barfu  13, 154, 
1  R.  L  5^0  Conihi,  Com6.  290.  Curlh.  178.  4  Burr.  2447.  Hu  2  BL  Rtf.  940.  2 
^®  kZ*"^^^  J^ttrr.  1161.  Coir/>.  841,4)  are  against  such  an  amendment  clearly,  ami  we 
iT^oj^t,"^  ^  ^*  recollect  sudi  a  motion  having  been  made  in  Ptnnsybfania,''  lu 
counts,  under  -^^'^Mee  of  Gardner  r.  WiUony  (2  Fea/u,  186,)  it  was  said  the  Court  wouki 
the  statute,  ex.  amend  by  enlarging^  the  term  after  judgment,  though  it  was  refused  after 

wT^^'not'  *Bi^*-  ^*  ^^*  ^®^'^  "*  ^^^  cause,  of  more  than  20  years.  In  Dm,  €X  dem. 
cient  that  it  ^<ww6-,  v.  Franklin  ei  al.  (2  Stmth.  JV.  J,  Rep,  860,)  the  plaintiff  was  al- 
be  upon  a  lowed  to  amend  the  tim«  of  the  demise  after  non-suit ;  and  the  Court  said 
countupon  the  that  »*a  motion  for  an  amendment  might  be  heatd  at  any  time,  and  at  al- 

general  count  "*****  ^^^  •^■*^  "*  ***®  progress  of  a  cause.**  And  vid.  Jatkion^  ex  dan^ 
in   the    same  Noting,  ▼.  Young,  (ante,  131.) 

declaration.  In  Doe  v.  Pilkington  k  Russel,  {Burr,  2447)  an  amendment  in  form,  by 

on'^anS!'!]!  a  ■^**^  *^*  *'"*®  ^^^  demise,  so  as  to  avoid  the  statute  of  limitation  upon  a 
court  of  com-  ^^^  ^*  plaintiff  having  been  delayed  by  injunction,  was  mored ;  and  TaU4f 
mon  pleas,  &c  k  JitUm,  Justices,  ^  thought  that  the  plaintiff's  being  out  of  time  to  make 
'  the  plaintifi;  a  new  entry,  was  a  reason  for  amending,  and  cited  the  case  of  7%e  executors 
cover  more  ^  ^  ^^^  ^  Marlborough  v.  h'idmore,  in  2  Str.  890,  (and  also,  more  at 
than  ^25,  can-  large,  and  righUy  ttikeo,  in  FitM-Gibbon,  193)  tirbere  the  declaration  was 
not  have  costs,  amended  by  laying  the  promise  as  made  to  the  executors,  instead  of  the 
oasts  to^t^  dc^  testator  ;  because  the  plaintiff's  action  would  otherwise  have  been  lost, 
fendant,  tho'  ^7  ^^  statute  of  limitations  having  run  upon  the  promise  made  to  the 
the  court  oer-  testator."    In   Woodroffe  v.  WUUams,  (6  Taunt.  19. 1  Mareh.  Rep.  419, 

tify    that  the  g^  q\  ^^  q  p  refused,  m  a  penal  action,  to  alter  the  term  of  which  the 

trespass     was  ,  —•        r  — » 

wilful  and  ma-  ^^^claration  was  eatitied,  in  order  to  bring  it  within  the  time  limited 

licious  by  the  altatute  for  the  commencement  of  the  action ;  axid  where  an  eject- 

And  he,  ment  had  been  brought,  and  judgment  recovered  in  1798,  and  the  term  of 
not  roeover  ^^  demise  had  since  expired,  the  Court  (1819,  Trinity  Term)  refused  to 
eosts  upon  his  gru&t  a  rule  for  enlarging  the  torm  and  issuing  a  tei.  f^  the  possession  her- 
Terdict,        in  ving  changed,  and  the  person  who  was  the  owner  having  yinoe  died.     (X>ee 

^^  removcMl  "'  ^^^'^'^^^  ^  ^  ^  ^^^^'  ^^*  ^^)    ^^^  ^  amendment  of  the  demise  w&a, 
here  by  habeas  aUowed,  where  it  was  laid  before  the  title  accrued,  (Doe  v.  MUler  el  al.  itf . 
aorpue^   unless  536)  and  that  too,  where  the  ejectment  was  for  a  forfeiture  for  dilafHdations. 
tiJ!*ffh      ^^*  (Anon,  id.)  And  a  declaration  in  ejectment  was  amended  by  leaving  out  tfia 
circuit    judge  '^^^  tenementiy  even  after  error  brouglit,  (uL  and  vid.  PMceoft^  v.  Wai-^^ 

certify       that  wa,  4  Taunt.  16.) 

the      trespass 

was  wilful  and  maSlcious. 

The  certificate  of  a  circuit  judge  will  not  be  received  to  entitle  to  treble  damages  an^ 
costs,  in  trespass  under  the  stittute,  &c. 
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ieckimtion  contained  two  ewmHB  i  the  firat  waim  the  cM-  tmci, 
^te.  (1  R.  L.  595,  r.  S9-)  The  seeoitd  wst  geaemL  The  ^"'""^  *•* 
caiae  was  comn(ieDced  iti  the.Ceinmott  Kleaft,  and  leiiioved 
tilto  this  Court  by  AaA.  eof7».  Ob  tria}  at  the  CirefiH^  the 
Terdict  was  general  for  the  plaintiff,  with  1 1  dollars  dama* 
gjBfl.  The  Circuit  Judge  certifted  that  the  tresjiass  was  wil- 
fiil  and  nalii^ioas,  a&d  that  the  isvidience  applied  to  tha 
Ifst  count. 

BiUiingii  moved  for  ti«ble  damages  and  treble  costs  ;  or, 

■ 

if  the  Court  should  think  these'  not  allowable,,  then  he  asked 
for.  ^iBgle  costs  under  the  certificate. 

F.  Tracy y  contra.  The  verdict  being  general,  the  plaintiff 
•taniiot  recover  his  treble  damages,  &c.  upon  the  certificate. 
To  entitle  him  to  these,  the  verdict  should  have  been  in 
tertas  upon  the  first  count.  {Newamb  v.  Btitterfietdy  8 
OoAn.  342.) 

The  plaintiff  would  not  have  been  entitled  to  single  costs, 
had  the  suit  been  brought  here  original^ ;  (Crone  v.  Csfif^ 
tftfcky  1 1  John.  404)  and  as  to  this  action,  the  same  rule  ap- 
plies^  Chough  removed  by  kab.  corp.    The  costs  upon  the  cer- 
tificate are  asked  for  upon  the  7th  8ection,(a)  but  this  pro-     /^^  \lt.3L 
vides  £dc  those  cases  only,  which  are  not  provided  for  in  the  ^' 
i^  sectioc,  and  appliiss  (o  the  Coiiimon  Pleas  and  Mayor^s 
Coart  oflly.     The  4th  section(6)  contains  no  provision  in     W  •*  ^^ 
fiivour  of  trespass  91/are  cluusumfregit^  as  s)ich,  removed  by 
iab..  c&rpm  into  this  Court,  lo  ■  Waterman  v.  Bensch^ten^  (13 
tX^An.  4^5)  this  Coart  refiised  costs  beyond  the  damages,,  in 
iose  for  slander,  removed  here  by  the  defendant,  on  a  ver- 
dict fbf  the  pla,i|i]liir  of  10  d9ilars  :  and  the  Court  say,  that 
hecattfe  there  is  00  savi^K^  of  an  .action  of  slander  in  the  4th 
aectioB,  ^^  there  can  4?e  no  ground  for  any  distinction  betwoea 
actions  originally  commenced  here,  and  those  removed  irom 
ao  iojeriour  Court  by  habeas  corpus. '^^     Nor  does  the  act  of 
4[ml  14,  1817,  (f^{^.40,  al^  278,..«.  2)  reach  this  case. 
•  That  act  was..pfiased^ai]t^, .  aad.  in  cojisequeoce  of  the  decis* 
ton  in  IVatenmm  v.  Ben$choitm,  but  extends  only  to  assart 
and  battery,  false  io^risoniaeat  and  shmderoos  words>  ipiiFr 

Vol.  I.  21  ' 
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uTUSAj      ing  ctsta  vbere  those  actioiig  are  remoTed  on  hah*  cwp.  hjr 

^^^^^l^^  tbe  defeodaQt,  and  the  pl^ntiff  shall  recoyer  any  tbiog.    It 

Bmfwow     leaves  this  aetioa  precisely  as  it  stood  before.    If  costs  on  a 

p^       aertjficaie  hMd.beeninteudedi  tbe.  l^gisiatare  would  bate 

said  so*. 

No  power  to  certify  is  given  by  the  7tb  section  to  tbe 
Circuit  Judges.    Why  this  is  the  case?  it  is  not  material  to 
inquire.    Bennet  v.  Rathhun^  {llJohn.  37)  will  be  relied  on, 
but  is  distinguishable  from  this  case.     The  plea  of  title  is 
evidence  there,  that  the  defendant  relies  on  title  only.    It  was 
a  case  from  a  Justice's  Court,  under  the  Sd  dollar  act^ 
(«BC«  7jlRm  L*  390)  and  costs  are  given  by  the  ^  section 
of  the  statute  concerning  costs,  (wbeie  title  is  ia  question  in 
tbi»  Court)  without   regard  to  the   amount   of  damages* 
^  hab.  torp*  is  not  the  continuance  of  an  oldj  but  the  com- 
pienoem^ut  pf  a  new  suit*    (Bank  of  Magara  v.  M^Crack^ 
e»y  18  John.  494.) 
He  moved  that  costs  be  allowed  to  the  defendant. 

Hastings,  in  reply.  The  Court  will,  in  several  cases,  re- 
ceive a  certificate  of  the  Judge,  in  order  to  entitle  to  costs, 
as  that  freehold  was  in  question.  (Farrington  v.  Sennie,  2 
Caines^  Rep.  220.  Jackson  v.  Randall^  1 1  John*  405.)  A 
certificate  has  also  been  received,  to  entitle  to  costs  against 
an  'executor  or  administrator.  And  it  is  equally  proper 
that  treble  costs  should  be  given  on  the  same  ground.  The 
objection,  that  we  are  not  entitled  to  tbe  treble  costs,  upoR 
the  certificate,  is  merely  technical,  and  arises  from  the  ver- 
dict not  happening  to  be  upon  the  first  count  only,  that 
alone  being  under  the  statute. 

We  should  clearly  have  been  entitled  to  our  single  costs 
in  the  Common  Pleas.  A  habeas  corpus  is  considered  a  con- 
tinuaace  of  the  suit,  in  protection  of  the  plaintiff's  righta*. 
It  is  so  for  the  purposes  of  bail.  {Bell  v.  Hall,  12  John^^ 
152.)  And  the  case  of  the  Jfiagara  Bank  v.  JiPCracken^ 
will  be  found  to  go  this  length,  when  examined.    Tbe  Court 

• 

declare,  in  that  case,  that  they  will  notice  tbe  suit  below^ 
where  it  is  necessary  to  protect  the  plaintiff  against  paani^ 
fisst  injustice*    The  7th  section  of  tbe  atatute,  {I  R.  I^ 
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M5)  woHld  haire  pven  ns  costs,  had  we  re€t>refefl  in  fee      P^'Q^^ 
Court  belpw  ;  and  if  we  are  deprited  of  those  costs,  it' is 


by  tiic  act  of  the  defendant.     Wctterman  r.   Bensckcitm^      »««•« 
Xl3/oAit«  435)  has  no  application.    That  case  proceeded       j^^m. 
upon  the  p^und,  that  the  action  of  slander  was  expressly 
excepted  in  the  4th  sectiohi.     Hiat  section  declares  (hat 
BodHng  contained   therein  shall   extend  to  -fee  action  of 
jlander ;  s^fliat  its  being  removed,  bj  a  habeas  corpus^  could 
make  no  diflerence.    It  is  the  same  as  to  assault  and  battery, 
and  false  imprisonment,  wbi<ih  rendered  the  act  of  1817  ne- 
cessary, in  order  to  remedy  the  evil.    But  Bennet  v.  Rath* 
Atm,  ( 1 7  John.  37)  fully  bears  us  out,  in  our  claim  for  single 
costs.     In  that  case  the  habeas  corpus  was  considered  a  con- 
tinuation of  the  suit,  for  the  purposes  of  costs.     There  was     • 
ealy-5  dollara  dannages,  yet  double  costs  were  allowed,  the 
action  haTiog  been  commenced  before  a  Justice,  and  a  plea  of    % 
title  interposed,  which  carried  it  to  the  Common  Pleas, 
whence  ibe  defendant  removed  it  to  liie  Supreme  Court* 
Thus  the  Court  allowed  costs,  upon  the  very  ground  which 
we  take  here,  viz.  that  we  canpot  be  deprived  of  costs  by 
the  act  of  the  defendant.     In  the  language  of  the  Court,  in 
that  case,  '*  a  diiferent  construction  would  lead  to  great  in- 
justice ;  for,  unless  we  consider  it  a  continuance  of  the  same 
action,  the  plaintiff  Vould  not  recover  even  single  costs,  un- 
less the  title  actually  came  in  question." 

'  Ctiria.  It  is  a  sufficient  answer  to  the  application  for 
treblii^  the  damages,  &c.  that  the  verdict  is  general  on 
bodi  counts.  To  entitle  the  plaintiff  to  have  the  damages 
and  costs  trebled,  it  should  have  been  on  the  first  count 
only,  wbich  was  upon  the  statute. 

As  to  ttie  application  for  single  costs,  the  argument  seem9 
to  have  proceeded  upon  a  misapprehension  of  the  7th  sec- 
tion, which  does  not  give  costs,  in  the  Common  Pleas,  ia 
trespass  on  land,  hot  concerning  freehold  or  title,  though  the 
Court  should  certify  feat  fee  trespass  was  wilful  and  mali- 
cious. This  is  an  action  provided  for  in  the  5fe  section, 
which  expressly  regulates  costs  in  all  actions  (in  the  Comr 
mon  Pleas)  not  concerning  aw/ freehold  or  titlei  of  land^  nor 


16«  CASES  m  THE  SUPREIBE  COURT 

tTTiCAv  ibr  any  atsmUi^  batiuy  w  imprie&nment^  repleiin,  shntJer  or 
^11^^,^^  maliciouB  prosecution^  nor  iy  or  agmnst  exeadcrs  or  admii^ 
BBVT«tf  UtnUors,  It  4eQi€B  coais  to  the  plaintiff,  unless  he  recover 
3>Aft«;  Tt^ore  than  25  dollars,  ^ni  gtf  e«  eoete  to  the  defendant  Now 
kere  is  a  recovery  of  1 1  dollars  only,  in  an  action  which 
does,  not  concern  freehold  or  Ittle^  or  assault^  battery^  <{ro.  in 
the  words  of  tiiat  section.  Then  comes  the  7th  section,  with- 
in which  this  case  is  supposed  to  be ;  but  the  7tb  section  ex- 
tends, in  terms,  to  those  actions  of  trespass  only,  which  are 
not  provided  for  in  the  5th  section.  In  this  Court,  the  plaintidT 
cannot  h;ive  costs,  unless  he  recover  more  than  50  dollars^ 
except  where  freehold  or  title  is  brought  in  question,  which 
was  not  done  by  the  present  action.  In  this  view  of  the 
<^se,  it  is  not  necessary  to  pronounce  whether  the  habeas 
eofpus  shall  be  deemed  a  cimtinQstion  of  the  action  in  the 
Comoum  Pleas.  It  being  a  case  provided'  for  by  4be  5tli 
section,  if  it  were  a  conttnnanef ,  the  reauk  wmild  be  the 
same  apon-  the  questiea  of  oeste  ;  which  we  deny  to  t^ 
plaintiff,^ and  order  a  jadgnent,  in  hrmut  of  the  (itefendBiiV 
forbiBcosts. 

Role  accordii^y.(«) 

(a)  Vid.  ieu,  41,  eh,  94,-^.  5  and  IS.  The  revisidn  of  Kent  Sc  Rod'- 
cliff,  (ml.  1,  530,  i.  8)  gaire  costs  in  all  Courts  of  Record,  where  the  ver* 
diet,  in  trespass,  was  for  the  pHiiDtiff,  and  the  Judge  certiHed,  upoa  Um  j«- 
oord^  that  the  tnspan  was  wilful  and  malieioue.  This  beii^  inaitplieabit 
to  the  Common  Pleas,  {composed  of  Juds^u^  and  taxing  before  any  re- 
cord wa3  made,)  the  statute,  (^ses8.  27,  ch.  59,  3  FTeif/cr,  461)  gives  the 
same  elfeot  to  an  entry  in  the  minates  of  the  Common  Pleas,  under  their 
diai0tiaD«  that  the  ftraspofB  was  wilful  nnd  malicious.  These  provisions 
seem  to  have  been  virtually  repealed  by  the  revision  of  1813;  and  the 
plaintiff  in  most  cases  of  small  tr«>spa/'.ses,  thoug^h  wilful  and  malicious, 
is  now  left  to  his  remedy  hi  a  Justice  s  Court,  if  ha  does  noi  mean  td  b# 
malct^  in  eofts.  ^  . 


OP  THK  9f  ATfi  or  KBW^TGKK.  lOft 

August,  18tt. 


BaKKB  «?llj»fl  TATLOa* 

T.  J.  Oaklet,  for  the  defendant,  moved  for  a  rule  stay-  The  eoart 
ii^  the  plaintitF  perpetually  from  issuing  a  ecu  sa.  in  this  SrpetwiJ*t*iT 
cause-  A  verdict  in  a.S8umpsit  had  been  given  for  the  plain-  ^  th«  ca.  «a. 
ti£  io  1819.  The  rule  for  judgment  was  not  entered  till  fendau  it  aisl 
May  term,  1823,  ^hen  the  judgment  was  perfected,  and  a^.  ^»»r'»d  under 
/a.  issaed  thereon.  Intermediate  the  verdict  and  judgment,  4%  eh.  101} 
the  defendant  had  obtai][)ed  the  discharge  of  his  person  un-  |h^^^SiIrt*|la 
der  the  act,  (sess.  42.  cA.  101)  for  abolishing  imprisonment  jud«^«iit. 
fer  debt  in  certain  cases,  disDharm     h 

dbjeoted  to  br 

/•  Ptatlf  nM  tin  detendant  oa^t  doC  to  b«  protected  froai  the  pUintu^ 
an nnpMoimient,  by  a  mle  to  be  granted  in  tUs  flunnmry  ih?^^ae^ 
mrner.  ThMtvooid  be  to  deprive  ut  of  all  opportunity  to  »s  to  give  him 
coolest  the  ndidity  of  the  diselMirge ;  which  cannot  be  pkad-  tlM  qvestiottl 
ed^pw  dti^ireincafUmsmuey  after  veidict.  (I  C*.  P/.  6S7.  J^]^'^^ 
BtdL  K  P.  310.  Fanbrjfnm  tt  al.  v.  fVUson,  9  JSm<,  321.  eurity.  ***** 
Van  Vatkudmrgh  v,  Dederickj  I  John.  Cos.  133.) 

OodUcy,  IB  reply*     That  the  party  is  deprived  of  contest- 
ing the  validity  of  the  discharge  can  form  no  objection,     Thia 
is  Always  die  case  where  the  defendant  is  discharged  after* 
jo^nent,  hnt  vras  never  thonght  of  as  an  objection  to  dit- 
chai^mg  firom  n  ca,  sa.  opon  nfotion* 

Curia*  The  discharge  was  too  late  to  admit  of  its  being 
pKaded  ptds  darrein  continnaneje.  This  could  no  more  be 
doiie  than  if  judgment  had  been  signed.  In  the  latter  case 
tko  onifofna  ptactice  is  to  discharge  upon  motion.  The  case 
of  Baier  v.  Judges  of  Ulster j  in  the  ith  John.  Rqs  191,  is 
rabrtantiaUy  this  case.  Here  is  nothing  alleged  against  the 
dischu^.  Should  the  plaintiff  object  fraud,  or  other  ground 
impeaching  its  vdidity,  we  might  then  open  the  cause,  so  far 
as  to  give  him  a  chance  to  try  this  question,  leaving  the  ju^ 
.noitiin  the  oiean  time,  to  stand  as  security* 

Motion  graated»(a) 

(«)  r«i.P«bicrv. HtUeMm,mUe.4St 
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UTICA, 

j^ugust,  1823. 

Jacksojf     Jacksow,  ecc  iwn.  Rukno  et  al.  against  Stiles,  De  Hart, 
S7IUU.  tenant. 

Jheri'STtei^  Ejectment.  Mr.  Theodore  Spencer,  the  attorney  for  the 
tor  neglects  or  tenant^  Stated,  in  bU  affi^vit,  that  the  notice  fiabjoioed  to 
L  Ui^ooniei^  ^^^  declaration  in  tbis  cause,  required  De  Hart  to  appear  at 
^*^B°^^  the  CapUoly  in  the  city  of  jjlbany^  on  the  Jir$i  Monday  of 
tMui,  order,  January ^  last  past ;  and,  by  rule  of  this  Court,  to  cause  himself 
my  Ae  ^^  ^^  ^  "^^*®  defendant,  in  the  place  of  John  Stiles.  To  this 
of  the  motion,  was  annexed  an  admission  of  Mr*  Kellogg j  the  plaintiff's 
^n^t  rule,  attorney,  of  due  service  upon  him,  of  consent  roles,  plea, 
wiihiD  30  daya  ^nd  notice  of  bail,  which  Mr.  Spmcer,  in  his  affidavit,  stated 

after  service  of  '  *  ^  ^ 

the  rale ;  or  to  have  been  signed  by  him ;  and  that,  at  the  same  time,  he 
may^^eDteT^a  Served  On  Mr.  Kellogg  a  notice  of  being  retained  by  the 
Bon  pros;  and,  tenant;  and  that  Mr.  K.  had  not  joined  in  the  consent  rule, 
non  prossed,     on  the  23d  July  last,  the  time  of  the  jurat  to  his  affidavit. 

the  le«or  pay  Q     ^^^  affidavit, 
thecostsofthft  .     ' 

defence. 

J.  Piatt,  moved  for  a  rule,  that  the  lessors  of  (he  plaintiff 
join  in  the  consent  role  in  this  cause,  in  30  days  after  service 
of  the  rule  on  the  plamttff^s  attorney;  or,  that  in  de&ult 
tiiereofy  the  proceedings,  on  the  part  of  the  plaintiff,  be  for- 
ever stayed ;  and  that  the  lessors  of  the  plaintiff  pay  to  the 
tenant  the  costs  of  this  motion,  and  the  costs  of  defending 
this  cause,  or  for  such  other  relief  as  the  Court  should  see 
fit  to  grant,  on  the  above  affidavit. 

4 

Kellogg,  contra.  The  Ex^lish  rule  is  the  rale  of  thia 
Court.  In  Goodright,  ex  dem.  Ward,  v.  Badtiile,  (2  BL 
Rep.  763)  on  a  motion  to  set  aside  the  role  to  reply,  the  land- 
lord had  entered  into  the  common  rule,  but  the  lessor  had 
n^Iected  to  do  this.  The  Court  of  C.  B.  said,  ^^  the  plain* 
tiff  could  not  be  forced  to  proceed  against  a  person  whom  he 
never  had  accepted  as  defendant ;  that  the  rale  was  regu- 
lar, and  the  nominal  plaintiff  ought  to  be  non  prossed ;  but* 
being  nominal^  the  defendant  could  have  no  costs ;  and  the 
(a)  Tb  the  old  motioa  was  denied.  He  ako  cited  Runn.  on  Eject.  197, 
p- in!' **^  "  202-3.  2  Sellonj  no.(a)  ^dams  on  Ej.  244.,5. 
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Curia.  By  the  English  practice,  the  tenant  may  rale  the  vttca^ 
nominal  plaintiff  to  reply  to  his  plea,  where  the  lessor  has  re- 
fused  to  join  in  the  consent  Hile ;  and  so  non  pros  him.  But 
the  tenant  there  gets  no  costs.  We  are  happy  to  find  that 
a  different,  and  more  reasonable  practice  hais  long  prevailed 
in  this  Coart(i)  The  lessors  must  pay  the  costs  of  this  ap- 
phcatioQ  and  join  in  the  consent  rule  within  twenty  days 
after  serrice  of  a  copy  of  the  rule  ;  in  default  whereof 
the  tenant  may  enter  judgment  of  non  pros*  On  being 
000  pressed,  the  lessors  must  pay  him  the  costs  of  his  defence. 

T%e  Courts  accordingly,  directed  the  following  rule  to  be 
eateced: 

JoknStiks,  Comdim  De  Hart,  tenant,|  jj^^^j^^  ^^^^^ 
Jamee  Jackson,  ex  dem.  John  A.  Run-  >  ' 

On  reading  and  filing  affidavits,  and  notice  of  motion ; 
and  on  argument  of  Mr.  Plait  for  the  tenant,  and  Mr.  Ktl^ 
l^g  for  the  plaintiff— Ordered,  That  the  lessors  of  the 
plaintiff  pay  to  the  tenant  the  costs  of  this  application^  withia 
tw^atj  days  afier  service  of  a  copy  of  this  rale  on  them 
respectively :  And  that  the  lessors  of  the  plaintiff  enter 
into  the  consent  rale,  within  twenty  days  after  a  service  of 
a  copy  of  this  role  on  the  attoraey  of  the  plaintiff ;  and  that, 
an  delault  to  Qpter  into  such  consent  rale,  judgment  of  non 
pros  be  entered  ;  and  that  the  said  lessors  of  the  plaintifi^ 
upon  such  nonpros  being  entered,  pay  to  the  tenant  the 
costs,  on  the  part  of  the  defendant,  to  be  taxed. 

0^  Two  yeon  aflerwuds,  th«  Bngluh  C«  B.  maaiiinted  some  daBB^Hs-t 
httiaa  with  the  rule  in  GoodrighU  ex  dem.  Ward,  ▼.  BadtitU;  and  where 
the  1esM»r  bad  brought  two  ejectments,  in  which  he  had  refased  to  join  in 
tilt  eoiH^rt  rale,  cmd  now  had  brought  a  third  %  on  a  rule  to  shew  cause  wfaj 
iH  Iba  ]]|«Mff  Vptooeedings  ilHmid  not  stay,  tm  the  costi  of  the  two  Ant  ww^ 
paUlthe  Coart.saidf.^whataver  foondatkia  ttiara Hug^i be  for  praotio^ 
vUeh  exempted  a  lessor  from  costs  for  not  joining  in  the  consent  rule,  ye^ 
vheo  the  Court  sees  manifest  vexation  and  oppression,  as  in  the  present 
ca«,^  wffl  ezeraise  its  jurisdiction  over  this  fictitious  proceeding,  to  prevent 
it  ;''aad  tfafli^  jhadA  the  role  abMlale.,  (CHngvr  V.  Aomor^^ 
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JLMfvnt,  i9«h 

SBYMOVa 

WKBBTCB&;  She  ldon  agttinst  Cv^Hiwa* 

^  Thoog;h  a»  The  defendant,  an,  altoiD^oftbis  Court,  wassQeJ  by  caj^ 
medhy  capias^  ioSn  &c.  ou  Ae  rcslum  wbereof,  the  pkiotififnot  receiving 
*!r*au'*r'^-  ^y  ^^1^^^  of  veUiter.  proceeded  hj  filing  and  fixing  Ms  pa- 
qaent    papen  pers  iu  tlie  Clcrk^s  ofiice,  to  take  his  defanlt  as  against  wi 

should    be  on  ■  •   i^. 

him  or  bin  •-  ^vanon  person,  which 

gei\t,  as  in  or- 
dinary cases.         Cumming.  now  inored  to  set  aside  as  irregular. 

And  service 
of  paperSf   by 

affixing    the       &  ^«  fhot^  comtra-,  said,  that  in  a  proceeding  by  capiat 

clerk's  ''office  ^^^"^  ^^  attorney,  fhe  course  i^  as  in- ordinary  cases^  aalesB 

if  irregfuiar.     the  attorney  giT^  notice  that  ii^  scans  to  deiend^  as-  wna.  ua 

fituirtakenopl  ^^^^  ^'^^^  ^^  Brown  v«  Childs^  (17  JoAn*  l.)  Iniht  Presideni^ 

dScli!^?*  *  ^^"  of  Bridgeport  Bank  v.  Sherwood^  (16  John.  43)  tlic  pro- 

thia    manner,  cceding  was  by  bill.    The  attorney  ought  to  give  notice^ 

■a  sat  aua«.  ^^ji^^j^g  means  to  defend,  if  he  wishes  service  upon  his  agent^ 

or  upon  himself^  as  attorney.     He  may  have  waived  hi* 

privilege  by  ceasing  to  practice ;  jtnd  it  cannot  be  known  ta 

the  opposite  party  in  what  manner  he  may  elect  to  defend 

unless  notii^e  is  given* 

Curia.  The  case  of  Brtnm  v.  ChUds^  (17  John.  1)  set- 
tles ihe  practice.  The  service  shoukl  have  been  on  llieat^ 
ttemey)  or  his  agent,  as  in  ordinary  caaes. 

Motion  jprantedl 


flMMora,  kie  StetiB:,  kc.  agtmui  Waiawn. 

OncnrtiorK-  On  certiorari  from  a  Justice^s  Court.  The  writ  was.ser-^ 
dyin^  befor*  ▼cd  on  Mr.  Spencer^  late  a  Justice  of  Monroe  county,  who 
tonTthecoOTt  ^*^  ^^^^  ^^^  rptum  day,  without  having  made  any  return. 

wfll  hear  the 
aause  on  affidavit 
Forja  of  Um  rule  directing  Uus  coarsa  o(  prooecdiog. 
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(?•  M.  Lety  for  ttie  plaintiff,  ioloved  that  the  cause  W  heard  vrici, 
on  a  return  by  the  clerk  of  Mr.  Spencer j  or  upon  affidavits.  ^3)p^v«^^ 
He  relied  upon  ShotwelPs  eastj  (10  John*  304.)  6relim>s 

V. 

A,  Sampson^  contra.  The  case  of  Shoiwetl  is  distinguish- 
able ^m  present  one.  It  was  an  application  to  quash  pro- 
ceedings on  &  conviction  of  forcible  entry  and  detainer,  and  « 
award  re-restitution.  The  Justice  being  dead,  the  Court 
decided,,that  they  would  hear  and  determine  it  upon  affida- 
vit. It  appears,  by  the  cases  there  cited,  at  page  308,  that 
such  a  proceeding  may  be  quashed*  and  r^titution  awarded, 
even  where  the  magistrate  is  living.  It  was,  in  its  very  na- 
ture, the  proper  subject  of  a  motion.  But  no  case  can  be 
Gnrnd,  in  which  the  Court  will  review  a  eaose,  on  the  merits, 
upon  affidavit*  There  can  be  no  assignment  of  errors,  or  is* 
mie,  apon  wUch  a  judgment  may  be  rendered. 

Curia.  Unless  this  cause  i^an  be  heard  without  the  return 
of  the  Justice,  the  party  is  remediless.  We  think  the  au- 
thority which  we  have  been  referred  to  by  the  plaintiflPs 
counsel,  presents  a  case  similar  to  the  present*  There,  the 
ri|^t  of  the  Court  to  hear  the  matter  upon  affidavit  is  pla- 
ced upon  the  familiar  maxim,  ^^  that  the  visitation  of  Prov- 
idence works  an  injury  to  no  man.^^a)  The  judgment  ren* 
dered  in  that  cause  was  afterwards  reversed  on  error,(6)  but 
the  right  to  hear  the  cause  upon  affidavit  was  not  questioned  Tj  ^t^^ 
by  tb^  Court  of  Errors*  They  went  upon  other  grounds, 
arising  (let  it  be  remarked)  from  the  very  facts  which  ap- 
peared by  the  affidavits.  We  think  that,  to  prevent  a  fail- 
ure of  justice,  the  same  course  must  be  pursued  here.  Th^ 
jiffidavits  before  us  do  not  disagree ;  but  the  cause  must  be 
heaid  at  some  fiitore  day. 

We  accordingly  direct  the  following  rule  t 

*'  Ordered,  that  the  plaintiff  in  error  have  leave  to  brii^ 
on  the  argument  of  this  cause  at  the  next  term,  on  the  usu- 
al notice  ;  that  the  proceedings  had  before  the  Justice  be 
broi^ht  before  the  Court  on  affidavits  ;  that  the  plaintiff 
serve  on  the  defendant's  pittomey,  and  the 'defendant's  attor- 
ney, in  like  manner,  servfi  on  the  plaintiff's  attorney,  cpp- 

VoL.  I.  22 


(a)  10  John. 
308. 

(b)   CUuon 
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UTicA,      ies  of  ttie  aiSdayits  an  which  thej  respectivelj  relj. ;  andf 
^^I^^^J^  *J^^  ^^^  question  of  affirmance  or  rcvcroal  be,  argued  on  the 
Ai^oTT      &cts  contained  in  those  affidavits/' 


V, 


Id  assumpsit, 
where  the  re- 
covery is  less 
than  ^250,  the 
niH  priut  re^ 
cord  is  to  be 
taxed  by  the 
folio,  allowing^ 
mt  the  common 
pleas  rate : 

The  record 
and  exeeutiony 
at  the  same 
sum  in  groas 
allowed  by  the 
common  pleas 
bill,  without 
any  additional 
allowance  for 
the  greater 
lengfth  of  the 
continuances. 

Wh^re  aer- 
V  ices'  are  simi- 
larv  in  both 
coupts,^  the 
charges  are  the 
same. 

Where  the 
service  here  is 
unknown  in 
the  common 
pleas,  the 
charge  is  at 
the  common 
pleas  rate  per 
filio. 


Alcott  et  aL  against  Pheu^s* 

Assu3f  PsiT,  and  judgment  for  the  plaintiff.  The  damager 
being  less  than  ^250,  Mr.  Breese,  the  Clerk,  refused  to  tax 
the  following  items  in  the  plaintiff  ^s  bill  of  costs  : 

!•  Dr.  N.  ?•  record,  fol.  4,  and  dr. 
continuances  on  the  same,  fol. 
n^atl^icentsXa)  ilfiH 

2.  Engrossing  same,  with   plead-  . 

ings,  fol.  24,  at  6  €ent8,(6)  1,44 

^3.  Dr.  jndgment  record,  fol.  4,  at 

12^  cents,  50 

4.  Dr.  entries  on  roll,  after  issue 
joined,  exclusive  of  judgment, 
fol.  9,  at  12i  cents,  l,37i 

5.  Engrossing  judgment,  entries 
and  pleadings,  fol.  24,  at  6  cents,         1,44 

6.  Dr.  testatum  execution,  fol.  6, 
at  12'  cer^ts,  engrossing  at  G 
cents,  seal,  6  cents,  ,1,19 


These  were 
taxed    in>^ 
grosSf    at 


rhis  was  C 
dxed  at  ^ 
6  cents  in  \ 
ross.(<Q     t 


This 
taxed 

gross.(<Q 


Mr.  A*  Sampson^  appealed  from  this  taxation.  He  percei- 
ved, by  a  note  to  the  rules,  {GmiWs  ed.  oflBlQ^p.  93)  that 
under  the  old  act,  contained  in  Kent  <$r  Radcliff^s  revision^ 
{voL  1 ,  p.  529)  no  charge  could  be  taxed,  unless  a  like  cbaig^ 
for  a  like  service,  would  have  existed  and  been  taxable  in 
the  Common  Pleas ;  which  would  exclude  the  two  first 
charges  in  this  bill.  That  note  stands,  in  the  latest  editioa 
of  the  rules,  unrepealed ;  though  he  conceived  these  char- 
ges proper,  under  the  new  act.  (I  /?.  L.  344,  sec*  4.)    The 


(o)  2  R.  X.  23# 


(e)  id,  24. 

(d)  5efl.  41«  e;^.  t59,  f.  13. 
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in 


fbraseologf  df  the  two  acts  difiers,  and  the  old  rule  of  inter- 
pretatioD  is  ioapplicable  to  the  last  act. 

Curia.  This  sectioQ(e)  authorizes  you  to  have  all  necessary 
services  taxed,  at  the  Common  Phas  rate.  The  nisi  priua 
record  is  a  necessary  service^  and  should  have  been  taxed.* 

Sampson^  For  the  four  last  charges,  Mr*  Breese  has  al- 
lowed us  the  Common  Pleas  charges  for  a  judgment  and 
execution.     Are  we  not  entitled  to  our  folio  in  these  ? 

J.  Am  Spencer^  amicus  curia^  In  the  Common 'Pleas,  a 
freneral  continuance  is  authorized  by  the  statute.  In  thk 
Court  Jidl  continuances  are  required.  Do  they  not,  Hm^d, 
come  under  the  fM-ovisioa  allowing  for  necessary  services  f 

Jm  C«  fencer  J  for  the  defiradant,  said  that  as  to  a  judg^' 
ment  record  and  execution,  the  statute  had  established  a 
rate  for  the  Common  Pleas,  but  not  so  as  to  the  nisiprius  re- 
cord, for  which  nothing  ought  to  be  allowed^ 

Curia.  The  two  filrst  items  must  be  allowed  as  charged. 
The  four  last  were  correctly  taxed  by  the  Clerk.  Where 
ihe  recovery,  as  here,  is  under  250  dollars,  die  charges  for 
iinttbx  services  are  the  same  in  both  Courts.  Thus,  a  ca- 
pias, subpcena,  judgment  record,  and  execution,  are  taxed 
at  the  same  in  both  Courts.  But  where  the  service  here  is 
uitkDown  in  the  Common  Pleas,  it  is  allowed  for  by  the  folio, 
at  the  Common  Pleas  rate  of  charge  for  folios  there,  within 
Ae  clause  of  the  statute  allowing  for  necessary  services* 


Rule  accordingly* 


ITftCA, 
August,  18C9l 


•  * 


(«)  Ste,  4, 1  /I.  L.  23, 


y  t 
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Power  against  Kent  and  Whalley. 

d  ^^t  ^d  •*8S0Mi«slT  :  1.  On  judgments  in  the  Court  of  Commoa 
Judgment  up-  Pleas  iQ  Crawford  countj,  Pennsylvania  ;  2.  The  monej 
4  to fomeof^^e  ^ounts.  A  demurrer  to  the  counts  upon  the  judgments  had 
eoiiDtMiid  had  been  determined  in  favour  of  the  defendants,  in  January 
on  ^^othen]  term,  1 83  K  The  venue  was  laid  in  Madisouj  and  issue  of  non 
upon  which  he  asiumpsiruni  joined  on  the  money  counts,  in  Oetd>tr  tens. 
Judgment,  as  18.S0*  These  were  shown  to  be  mere  form^  faewever,  uicl 
non-Buit  the  *^®  wbole  cao^e  of  action  had  been  disposed  of  by  the  de» 
judgment  up-  moTTer*  Th^  Madison  Ciicuit,  for  1831|  passings  without 
laving^^^spo-  the  cause  being  noticed  for  trial,  the  plaintiff's  attorney  stip- 
fed    of   the   nlated  to  try  at  the  next  Circuit;  which  having  passed  wiUk 

^holecauseof  .  '     ,  *'     .    .  .      _  *^  * 

action,  and  the  Out  the  cause  bemg  noticed, 

oUier     counts 

^r^merTform       ^^  Woods^  now  moved  for  judgment,  as  in  case  oi  non- 

the  defendants^  suit« 
attorney  hav- 

tilra  to^^e  at^  Siowtrj  Contra,  r^ad  an  affidavit  shewing,  that  on  the  2514 
^?"?^?i^''  ^®  J^^9  1833,  the  plaintiff's  attorney  and  the  defendants  had 

plaintiff  not  to  .       '  "^ 

make  any  ar-  agreed)  itt  Writing,  that  the  Ca«se  should  not  be  tried  at  the 
iS^^dS  ^"^^  »"*  Circuit.  This  had  beci>  done  with  «  view  to  ft 
-whioh  should  compfomiae  of  the  suit. 

effect  the   at- 

for^icwts  ;hdi^  Woodsy  shewed,  by  affidavit,  that,  on  the  23rf  of  Jime,  pre- 
that  an  agree-  vious  to  this  agreement,  a  written  notice  had  been  served  by 

ment  between  ,  , 

the  defendant  the  attorney  for  the  defendants  on  the  attorney  for  the  plam- 
*^^*^^  J^-;  tifi;  that  the  costs,  in  case  judgment  finally  passed  for  the 
to  put  Uie  defendants,  belonged  exclusively  to  him,  the  attorney  for  the 
ari^^to^t-  defendants,  and  directing  that  no  arrangement  should  take 
tie  a  claim  be-  p]aee  or  be  made  relative  to  this  suit,  without  his  approba^ 

tween    the  *  x  • 

parties,      and  tion  Or  COI^ent, 

thereby     stay 

the        farther 

progren  of  the 

suit,  did  not  preveat  the  defiandaat's  attorney  fran  prooeedin^to  move  fbr  judgOMBt,  asun 

Otfeof  non-suit. 

i^fter  actual  notice^  the  parties  have  no  right  to  settle  the  attorney's  909%  nor  da 
any  act  to  obitract  hit  proeeedipg  in  tka  caosa  to  ooUect  then. 
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Siower.  Although  judgment  was  for  the  defendant,  yet  vtica, 
it  was  upon  a  mere  fonnal  defect  in  the  proceedings,  and 
the  Common  Pleas  Judgments  remain  legally  and  equitably 
due  from  the  defendants.  The  attorney ^s  lien,  if  it  exists,  in 
SQcb  a  case  as  this,  cannot  interfere  with  the  equitable  ar- 
n^ements  of  the  parties,  and  their  right  to  a  mutual  set  off* 
(PorUr  y*  Lans,  8  John.  Rep.  357*  Martin  v.  Hawks,  1{^ 
id.  407.  Spence  ▼.  WhUe^  1  John.  Cas.  102.  Hall  v.  Ody, 
3  Bos.  ^  Pull.  38,  the  opinion  of  Ld.  Ch.  J.  Eldon.  Em- 
den  t.  DaHnfj  4  id.  23.)  This  Coort  proceeds  upon  the 
fole  6f  the  EngNsh  Common  Pleas,  as  settled  by  the  cases  last 
cited*  Porter  y.  Lane  adopts  the  cases  cited  from  Bos.  fy 
PutL  The  cases  in  the  JT*  B.  o(  Randall  y.  Fuller,  (6  T. 
R.  466,ytIoaell  et  al.  y.  Harding,  (8  East,  363,)  and  the 
cases  in  this  Coort  of  Cote  y.  Grant,  (3  Caines,  105)  and  De^ 
toyr.  Boyer,  (3  John.  247,)  are  overruled  by  Porter  y.  Lane. 

Again  :  the  cases  in  which  the  attorney  has  a  lien  for 
costi,  are  those  only  where  they  are  liquidated  by  a  recoveiy. 
No  case  can  be  found  going  farther  than  this.  Where  the 
costs  are  thus  liquidated,  if  they  are  paid  to  the  party,  in 
fitdatioB  of  a  notice  not  to  pay,  the  attorney  may  en- 
foice  his  lien  notwithstandii^.  {Mtehell  y.  Oldfield, 
AT.R.  123.  Pindar  y.  Morris,  3  Caines,  166.  1  Tidd. 
287-8.  Qr^ny.Eyle$,H.BL  133.  !7\<nMn  v.  Gft^Mti,  8 
Ati.  729.)  The  attorney  has  no  lien,  except  on  the  final 
balance.  {Howell  et  aL  v.  Harding,  8  East,  363.)  But 
this  cause  is  not  finally  determined.  The  defendants  adout 
the  claim  of  the  plaintiff,  and  propose  a  settlement.  Shall 
the  attorney  be  allowed  to  interpose  his  claim  of  costs,  tQ 
prevent  a  settlement,  or  any  steps  leading  to  it  ?  He  under- 
takes upon  the  credit  of  his  client.  He  most  look  to  him, 
and  may  decline  proceeding,  if  he  is  not  paid  his  costs,  at 
any  stage  of  the  proceeding'.  (1  Dunlap,  79,  and  note,  8 
John.  357.     Castro  ^  Wife  v.  Bmnet,  3  John.  396.) 

hi  Martin  v.  Hawks,  (15  John.  Rep.  406-7)  the  claim  of 
the  attorney  waa  allowe<f,  but  iSjpencer,  Ch.  J.  says^  ^^  The 
queftion  now  before  the  Court  is  not  whether  the  lien  of 
ibe  attorney^  for  bis  costs,  is  raperiour  to  the  equity  of  a 
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UTicA,  defendant,  who  has  a  matter  of  set  off  existing  against  the 

^^JI^^  "  plaintiff.     A  different  rule  has  been  adopted,  by  this  Covrt^  iVv 

Power  such  a  case. 


V. 

KjUiT. 


J.  C.  Spencer,  in  reply.  The  lien  of  the  attorney  takea 
preference  to  the  equitable  arrangements  of  the  parties^ 
where  actual  notice  is  given,  bs  in  this  case.  It  is  only  in 
the  absence  of  such  notice,  that  they  have  been  allowed  to 
prevail.  This  distinction  is  fully  established. by  the  case  of 
Jifartin  v.  Hav?ks,  (15  Johru  Rep.  405„)  None  of  the  cases 
make  a  distinetimi  between  a  judgment  perfected,  or  one 
which  a  party  has  a  right  to  perfect.  The  claim  is  a3  cer* 
tain,  to  €very  legal  intent,  in  the  latter  case  as  in  the  former ; 
and  it  is  the  same  in  good  sense*  Here  is  a  judgilRnt  upoa 
demurrer,  the  costs  of  which  have  been  earned  by  the  at- 
torney. The  proceeding  to  move  for  judgment^  as  ii^  case 
of  non-suit,  is  the  only  mode  of  enforcing  the  lien.  The 
right  of'  the  attorney  arose  upon  the  defauk  to  notice  the 
cause  for  trial.  He  then  acquired  a  right  to  perfect  his  judg* 
ment  upon  the  demurrer,  and  to  move  for  and  obtain  a 
judgment  as  in  case  of  non-suit.  He  gives  notice,  in  vi« 
elation  of  which  the  attorney  for  the  plaintiff  tampers  with 
the  defendants,  and  claims  tliereby  to  defeat  the  opposite! 
attorney's  lien. 

Curia.  The  whole  cause  of  action  is  disposed  of  by  the 
demurrer  ;  and  the  question  is  reduced  to  one  of  costs  alontp 
The  attorney  for  the  defendants  has  a  right  to  be  protected 
a^inst  any  settlement  of  those  costs  between  his  clients  and 
the  plaintiff.  This  is  always  the  case  when  he  is  entitled 
to  costs  against  the  opposite  party,  and  gives,  as  in  this  in- 
stance,  actual  notice  of  hi^  claim,  at  the  same  time  forbid* 
ding  an  intefferonce  with  it  by  Hie  parties.  He  has  a  lien  on 
tbe^costs,  and  stands  in  the  light  of  #n  assignee*  {Martir^  v, 
Mawks,  15  John.  405.)  As  no  settlement  can  be  made,  of 
release  given,  after  notice  ;  so  no  act  to  delay  or  obstruct  the 
attorney  in  his  remedy  for  those  costs  will  be  holden  valid. 
This  is  tt6t  inconsistent  with  the  case  of  Porter  v.  Lane,  re- 
fied  upon  in  the  argument.   Here  is  aot  a' question  aa  to  set* 
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ting  off  these  costs  against  other  costs  or  damages,  which  utica, 

have  arisen  in  the  cause,  or. in  other  causes  helween  these  ^J^v^ 

parties*    A  different  rule  prevails  in  such  a  case.     (15  Johtim  Livingstoh 

JUotion  granted. 


LiviNG&TON  against  Plat^ter* 

Thbspass  guars  clausumfregitj  and  for  cutting  (he  plaia-  On  motioii 
liff^  trees,  contrary  to  the  form  of  the  statute,  iit.  On  the  !^*^1^^'S- 
triallhe  plaintiff  claioied,  and  the  Judge  charged  itejurj  to  ^er  ^  •^ 
find  the  vuiue  of  the  wood  ctU*  According  to  the  minutes  of  56,  «.  29^)  Um 
tte  Ciftroit  Clerk,  the  jury  found  for  the  plaintiff  76  dollars  "^^^^^ 
duoages,  and  6  cents  costs,  without  saying  tingle  damages  or  uu,  the  Jary 
tingle  value*  The  postea  was  produced,  which  was  drawn  ^^  plaintiff^ 
up  by  the  attorney  for  the  single  value,  ^c.  The  plaintiff  g«nermUy,  and 
dumed  the  value  of  the  wood  cut,  upon  the  triaL  gia  vaiae  of 

*  the  wood,  kc. 

£•  WUliams  moved  that  the  damages  and  costs  be  trebled*  ^  otfa^Anse 

the  court  will 

BniUr,  contra.     The  statute  {stss.  36,  ch  56,  s.  29,  1  R.  intend,  that 
L*  52€)  allows  treble  damages,  unless  the  defendant  bring  trebie'^iama- 
himself  wiAiin  the  exceptions.     (He  read  an  affidavit  that  8E»»  f'    ?*•* 

'^  ^  the  defendant 

the  verdict  was,  in  fact,  as  entered  by  the  Clerk ;  that  the  jury  brought  him- 
did  not  return  a  verdict  for  single  damages.)    In  Shoiwell  v.  ^o^lnhJ 
Darnels,  (8  John.  341)  the  Court  point  out  the  matters  ne-  act 
cessary  to  be  shewn  upon  this  application.     It  should  appear 
•f  record  that  the  single  value  alone  is  found  by  the  jury# 
lliey  may,  for  aught  that  appears,  have  found  treble  dama' 
gesj  or  the  defendant  may  have  brought  himself  within  th^ 
exceptions. 

Curia.    To  entitle  him  to  have  (he  damages  and  costs' 

trebled,  on  motion,  the  plaintiff  must,   1.  Count  upon  th^ 

statute :    2.  The  jury  must  find,  generally,  for  the  plaintiff, 

mod  assess  the  single  value  of  the  wood,  &c.  cut  or  carried 

«£^  in  terms.    If  they  do  not  thus  find,  we  will  intend  that  they 
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uTfCA,      have  found  the  treble  value,  or  that  the  defendant  brougU 
August^^.  iji^jg^  ^fljj^  the  proviaos  of  the  act. 

br  THE  MAT* 

•rsaoFSiiAnr*  Motion  denied 


Brown  against  Bristol* 

T6  entitle  TRESPASS  quare  claiisum  fregit^  and  for  cutting  the  plain-' 
to  treble  dui-.  tiff's  wood.  The  declaration  did  not  say  contra  formam 
act  (te$8.  36,  stottaiy  ire.  A  verdict  having  been  found  for  the  plaintiff, 

the    deekra-      £^  JVilliams.  at  the  same  time  lie  moved  in  the  last  caufti^ 

Qon  mint  re-  ^ 

ihrtetheAct   moved  aho  that  the  danoages,  &c«  be  trebled  in  Ais* 

Butler^  contra* 

Curia.  The  motion  must  be  denied.  That  the  declar-- 
stion  does  not  allude  to  the  statute  is  a  decisive  objection* 
This  is  essential,  as  notice  to  the  defendant  of  the  extent  t4> 
vhich  the  plaiotiflr  claims  ;  otherwise,  the  former  cannot  be 
prepared  to  narrow  the  claim,  by  bringing  himself  within  the 
provisos  of  tiie  act.  {Shotwell  v.  Daniels ^  8  Jolm.  341.) 

Motion  denied* 


In  the  matter  of  Pelbo  Shaw* 

Oa^tpplica-      J.  L.  RicHARpsoN,  moved  to  set  aside  the  admeasure* 
ade  the   ad-  ment  of  dower,  under  an  order  of  the  Surrogate,  upon  the 

meuuremtiut    statute,  (1  R.  L.  60.) 
of  dower,  nil-  '  ^ 

4er  the  statate 

(1  A.  I..  60)  it  J.  Plattj  contra,  objected,  that  copies  of  the  papers 
tbat  co^^ee^  QP<><^  which  the  motion  was  granted,  had  not  been  served! 
^^  '^w  h'^  ^^^  ^^  opposite  party. 

application   le 

rroanded,  '  Richardson.  The  statute  requires  nothing  beyond  the 
▼ed up^oi^  service  of  notice  specifying  the  cause  of  complaint,  atul  a& 
the    oppoote  intention  to  apply  to  this  Coiirt. 

larty.  '^'^  ^ 
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Curia.     Copies  of  all  the  papers,  to  be  used  in  support  of     utiCA,       .^ 
the  application,  should  have  been  served.      But,  to  save     ^^!^J,^^  ' 
your  rights,  let  the  motion  be  continued  to  the  next  term,  the      Ja^kso* 

requisite  papers,  in  the  mean  time,  to  be  served.  WAKiIjiAir. 

Rule  accordingly* 


Jacrso!!^  against  Wakexai^  and  others* 

J.  Platt,  for  fTakeman.  moved  for  judgment  as  in  case  of  One  of  «tf- 
tton^suit,  for  not  going  to  trial  pursuant  to  a  stipulation,  &c.  dants,  though 
Wakeman'^nA  two  other  defendants  had  appeared  separate-  ^red*in^ their 
ly  and  pleaded  separately.  plea**    cannot 

move  forjudge* 

A.  Burr^  contra,  objected,  that  the  application,  should  have  of  non-suit, 
been  by  all  the  defendants.     One  of  several  defendants  can-     ^  Otherwise, 

•^  where      the 

not  move  for  judgment  asin  case  of  non-suit.  piaiatiff   de- 

clares  a^imt 

Plait.     That  is  where  the  defe&dairts  have  pleaded  joint-  ^"^^  '^^* 

ly.    Here  they  have  severed,  and  each  stands  upon  bis  own  « 

li^tb  throughout.    He  cited  Skawe  et  al.  v.  Colfax  et  ah 

<3  Comes,  98*) 

Curia.  On  looking  into  the  cases,  we  are  satisfied  that 
one  of  several  defendants  cannot  sustain  this  motion.  That 
the  defendants  sever  in  their  pleas,  does  not  alter  the  case ; 
though  it  woald  be  otherwise,  should  the  plaintiff  declare  a- 
gainst  one  only.  That  would  be  an  election  ta  proceed  sep- 
arately, and  would,  in  fact,  be  an  action  against  one  defen- 
dant only.  This  Was  the  case  in  Roe  v.  Cock^  (2  T.  R.  257) 
and  one  defendant  was  allowed  to  sign  judgment  of  non  pros* 
The  consequence  of  granting  this  motion,  will  be  to  put  the 
ptaintifTout  of  Court  as  to  all  the  defendants  ;  for  we  cannot 
aon-suit  as  to  one  and  retain  the  cause  as  to  the  others.  That 
flufi  is  so,  was  expressly  decided  in  Powell  v.  White  et  aU 
(flaug.  1^9.)  PHlpot  V.  Midler^  {id.  n.  5(j^)  was  trespass 
i^ainst  two,  and  one  signed  a  non  pros.  Buller^  /. 
Vol.  I.  •     '  23 


V. 

StocxXR- 


MuMFORO  against  Stocker* 

Bring^deM  N.  P.  Talmapge,  moved  to  enter  sati^factioii  on  tl)e 
mmt,  and^rel  judgment  record  in  this  Court,  on  the  ground  that  the  plain- 
coyerii^  and  ^ff  h^d  sued,  and  recovered,  and  perfected  a  judgment 
jod^enf       tb^raoli,  in  the  S$n£4^  Common  Pleas. 

thereon  in  an- 

S^t'^tiT:      Co/Zier,  contra. 

tion     of    the 

^^  ^      Curia.  The  motion  must  he  denied.  The  judgment  of  the 

The  aeeond 

judgment  muit  Common  Pleas  was  not  an  extinguishment  of  the  judgment 
ft^l^^l^  here.  Both  dehts  are  of  equal  d^ree.  Satisfiiction  cannot 
rant  a  motion  be  entered  upon  motion,  on  the  ground  of  a  recovery  in  an- 
fflLfi^oiiiip.  other  Court,  until  the  judgment  there  is,  in/act^  satisfied. (a) 

on  the  record 

in  the  first  Motion  denied. 

(o)  Vid.  Brtgg*  v.  TJimpnn^  20  John.  294. 


h 
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UTicA,      '^  there  was  a  great  difierence  between  a  nolle  prosequif  and 
^"S^^^-i^  judgment  of  nonpros;  for  by  the  latter  the  plaintiff  is  p\it 
MvMFo^n     out  of  Court  as  to  all  the  defendants  *,^'  and  he  held  the  judg- 
ment irregular.     The  same  distinction  was  held  in  Roe  v. 
Cock,  (2  T.  R.  357,)  and  in  Butler  v.  Vpt(m,  {id.  n.  a)  but  in 
both  these  cases,  the  plaintiff  had  proceeded  against  the  d6-  \-^ 

fendants  severally,  which  was  the  reason  wb^y  the  mm  pros 
was  not  set  aside.  The  motion  for  judgment,  as  in  case  of 
non-suit,  depends  upon  the  same  principle.(a) 

Motion  denied* 

(a)  Vti.  Clmem  r.  Cromiumf  8  John.  287. 


• 
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UTICA, 
*  August,  laSS. 


Warner,  assignee,  &c.  against  North  and  M'Kinstrt. 

The  defendant,  Jforth.  bad  obtained  the  discharee  of  his  ^  The  mere 
person,  under  the  act  to  abolish  imprisonment  for  debt  m  cer-  defendant's 
iaincases^  {sess.  42,  ch.  101.)  The  discharge  was  dated  ^JlJ^'Ji^^ij^ 
Sept.  17,  1819.  He  was  afterwards  arrested  upon  a  bailable  the  wsttoabol" 
sapias^  for  a  debt  due  before  the  assignment.  He  su^ested  3^„/*^"^i 
to  the  Sheriff  that  he  had  been  discharged,  notwitstanding  in  certain  ea- 
which  a  bail  bond  was  exacted  and  taken  ;  and  for  want  of  ion  is  not  of 
ipecial  bail,  a  suit  had  been  commenced  thereon,  the  capias  j|f*^55^  ^ 
wherein  was  returnable  the  present  term.  Both  the  plaintiff  And  if  he 
and  his  attorney  were,  in  fact,  ignorant  of  the  discharge,  and  fcndant  to 
to  continued  till  notice  of  the  motion.     On  these  facts,  *»^    without 

an  order,  being 
^a^  ignorant  of  the 

C«  E»  Clark^  moved  to  set  aside  the  proceedings  in  the  diicfaarge,   a 
W» bond  suit.  '^ZS^ 

be    set   aside* 

C.  P.  Kirkland,  contra.    Oar  proceeding  have  been  rep-  only  on   the 
alar.  The  defendant  has  incurred  the  penalty  of  a  bail  bond  iQ^eco8?of 
suit, by  not  giving  us  notice  of  his  discharge.     The  notice  to  **»•  *^\,  •«** 

-     r«"'    . «.        .  ^  the    appbca- 

tne  Shenff  ought  not  to  affect  us.  tion,  provided 

the    plaintiff 

/.  C.  fencer,  in  reply,  said  it  was  worthy  of  considera-  „^^^  JT^Se 
tion,  whether  the  defendant's  dischai^e,  like  all  proceedings  diaofaarge,  un 
in  rem,  was  not  to  be  deemed  notice  to  the  world.    If  so,  themotioiiarft 
the  creditors  are  bound,  at  their  peril,  to  notice  it ;  and  if  •enred. 
&ey  wish  bail,  to  obtain  an  order  for  the  purpose.     The 
statute  provides,  that  the  discharge,  or  the  record  thereof^ 
ikall  be  sufficient  authority,  to  the  Sheriff,  fof^  discharging  the 
debtor,  on  his  endorsing  his  appearance  ;  provided  that  noth^ 
ing  therein  contained  shall  prevent  any  Court  of  record,  or 
sny  Judge  of  such  Court,  in  vacation,  from  directing  the  debt- 
or to  be  held  to  bail,  on  mesne  process,  in  cases  of  fraud*    Un- 
less the  discharge  is  to  operate  as  constructive  notice,  it  is  dif- 
ficult to  conceive  how  this  provision  is  to  be  carried  into  ef> 
fed  The  Sheriff  cannot  know  how  the*dischaiige  afiects  the 
phintiff 's  dcnand.    The  writ  does  not  show  when  the  clainr 


ifio 
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V. 


vTiCAf  arose.  It  may,  for  aught  that  appears  upon  the  process, 
'^^J!!!^,^^  '  have  arisen  after  the  assignment ;  or  some  other  collateral 
AhLAw       matter  may  exist,  taking  the  debt  without  the  operation  of 

tlie  discharge.     The  Sherifi  must  yield  implicit  obedience  to 

the  writ,  which  is  his  only  guide. 

Curia*  The  mere  fact  of  the  discharge,  without  its  pro- 
duction, is  not  notice  to  the  plaintiff,  or  the  Sheriff.  If  the 
plaintifi*  knows  of  its  existence,  and,  notwithstanding,  holds 
the  defendant  to  bail,  without  a  previous  order,  he  would  be 
punishable  for  the  irregularity.  But  the  proceedings  of  the 
plaintiff,  in  this  instance,  have  arisen  from  the  silence  of  the 
defendant ;  and  he  has  misled  the  plaiutiff  still  farther,  by 
giving  a  bail  bond  to  the  Sheriff,  He  ought  to  pay  the 
costs  which  the  plaintiff  has  incurred  through  this  fault. 
Let  the  proceedings  in  the  bail  bond  suit  be  set  aside,  on 
paying  the  costs  of  the  suit,  and  of  this  application. 

Rule  accordingly^ 


Lucy  Allan,  widow  of  Ebenezer  Allan,  against  Smith. 

Count  in  DECLARATION,  in  dower,  unde  nihil  habet.  tor  "  one-third 
jjdhii  hah'ei,  part  of  7  messuages,  7  bams,  7  stables,  7  gardens,  7  orchards, . 
100  acres  of  land,  100  acres  of  arable  land,  100  acres  of 
meadow  land,  lOO^resof  pasture  land,  100  acres  of  wood 
I^nd,  and  100  acres  of  land  covered  with  water,  with  the  ap- 
purtenances, in  the  town  of  Gates^  in  the  county  of  .Mbrtroc.** 
General  imparlance  from  Jarmary  to  May  term  last,  when 
the  following  pleas  were  interposed  : 

"  And  the  said  Silas  Smith,  by  Charles  G*  Troup^  bis  at- 
t^od  aliened  tomey,  comes,  and,  as  to  part  of  the  106  acrt^s  of  land,  with 
lAhuliietime;  ^j^^  appurtenances,  in  the  demand  aforesaid,  above  specified, 
says,  that  the  said  part  of  the  100  acres  of  land,  with  the  ap-> 
purtenances,  was  a  part  of  a  tract  of  100  acres,  wfiich  the 
said  Ebenezer,  late  husband  of  the  said  Lucy^  in  his  life  tirne^ 
to  wit,  on  the  2\st  day  of  March,  A.  D.  179^,  at  Gates^ 
aforesaid,  by  biB  certain  deed,  which  the  said  Silas  sealed 


General  im- 
parlaoce. 

l8t     Plea, 
that  the  hu9- 
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with  the  seal  of  the  said  Ebentzer^  here  in  Coart  doth  bring,       utica, 
(the  date  whereof  is  the  day  and  year  aforesaid,)  in  con- 
sideration of  the  sam  of  500/.  carrent  money  of  the  state  of 
}fem*Yf^k^  conveyed,  with  the  appurtenances,  to  Benjamin 
Barton^  and  to  his  heirs  and  assigns  forever,  as  by  the  same 
deed  more  fully  appears ;  and  that  since  the  said  conveyance, 
the  said  part  of  the  said  tract  has  been  laid  out  into  village 
lots  and  pieces  of  ground,  forming  part  of  the  village  of /2ocA- 
tster;  and  the  said  part  of  the  said  tract  of  100  acres,  is  dis- 
tinguished on  a  map  of  part  of  said  village  of  Rochesttr^  made 
by  Nathaniet  Rochester ,  and  annexed  to  a  certain  deed  of 
conveyance,  to  which   Charley  Carrol^   William  Fitzhughy 
and  the  said  Kathaniel  Rochester  are  parties,  and  bearing 
date  the  \Zth  isij  of  August^  A.  D.4817,  and  which  deed 
ind  map  are  recorded  in  the  Clerk's  office  of  the  county  of 
Monroe^  as  lots  numbered  in  the  said  maps  respectively, 
with  the  numbers  32,  33,  51  and  89,  and  contain,'  each  lot, 
about  one-fourth  of  an  acre  of  ground;  and  that  the  said 
part  of  the  said  tract  has  greatly  risen  in  value,  since  the 
^conveyance  of  the  said  tract  as  aforesaid,  to  wit,  to  the  vaU 
ue  of  2000  dollars  ;  and  great  and  valuable  improvements 
have  been  made  upon  it,  to  wit,  to  the  value  of  3000  dol- 
lars ;  and  the  said  Silas  a^ers,  that  from  the  death  of  the 
said  Ebenezer^  late  husband  of  the  said  Ijacy  AUan^  he  the  ^^^  ^^  JJ*^ 
said  Silas  hath  always  been  ready,  and  still  is  ready,  to  ren-  P*»^  &•• 
der  to  the  said  Lucy,  her  dower  of  the  same,  according  to 
the  value,  state  and  condition  thereof,  at  the  time  of  the  al* 
ienation  and  conveyance  aforesaid,  by  the  said  Ebenezer^  to 
the  said  Benjamin^  and  rendereth  the  same  here  in  Court  to 
the  said  Liicy  ;  and  this  he  is  rea  Jy  to  verify,  &c« 
*'  And  as  to  7  mcssuas:es,  7  barns,  7  stables,  7  gardens,  7  ,  ^-  ^'^,  " 

^     '  '  '      o  'to  Uieresidae* 

orchards,  and  residue  of  the  said  100  acres  of  land  ;  and  as  non    tenurci. 

to  100  acres  of  arable  land,  100  acres  of  meadow  land,  100 

acres  of  pasture  land,  100  acres  of  wood  lanc^  and  100  acres 

<^  land  covered  with  water,  with  the  appurtenances,  in 

the  said  demand  spec!  fied,  he  the  said  Silas  says,  that  the 

said  Silas  cannot  render  to  the  said  Imo/j  her  dower  thereof, 

OT  any  part  thereof,  because  he  saith,  that  he,  the  said  Silas^ 

k  apt,  nor  oa  (be  day  of  tbe  cooini^GeineQt  of  the  said  suit 
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^^^fgaa  ^  ^'^  ^"^  ^^^i  ^r  **  ***y  ^n^e  since,  bas  been  tenant  there- 
of, or  of  any  part  thereof,  as  of  the  freehold  ;  and  this  he  h 


ready  to  verify  .  wherefore,  as  to  the  said  7  messuages,  t 
barns,  Tslables,  7  gardens,  7  orchards,  and  residue  of  the 
And  fis  to  ^^^  Jan^lS}  he  prays  judgment  of  the  said  writ,  &c. 
that,  prays  ^'  And  the  said  SUas  for  further  plea  in  this  behalf,  by 
the^itf  &c.  l^ave  of  the  Court  here  first  had  and  obtained,  says,  that  tiie 
^ ,  ^^  said  Lucy  oudit  not  to  have  her  "dower  in  this  behalf,  as  ha* 
put  accouple  viog  been  the  wife  of  the  said  Ehtnesser^  deceased,  because 
^'^^  mtrtrt-  jjg  g^yg^  ^j^^  ^^  gg^yj  Lttcy  never  was  accoupied  to  the  said 

Ebenezer^  deceased,  in  lawful  ihatrimony,  and  this  tiie  said 
Silas  is  ready  to  verify ;  ahd  therefore  he  prays  judgment, 
if  the  said  Luey  ought  to  have  her  dower  of  the  messus^es, 
bams,  staUes,  gardens,  orchards,  and  lands  aforesaid,  y^iiSf 
the  apportenances* 

CharUs  G*  7V<mp,  Att'y  for  tenant. 

Mt.   W.  Howell;  of  Counsel." 

Plea  of  fMH-      The  plea  of  non  tenure,  being  a  dilatory  plea,  was  verified 

verifiedbyaffi.  by  affidavit  pursuant  to  law,  {se$s.  36,  ch.  56,  s.  23,  1  R*  L» 
davit.  5^4  J  tjjyg  .  ^ 

A  plea   of      «  Silas  Smithy  of  the  village  of  Rochester,  in  the  county  of 
tout  tempt prit^  Monroe,  merchant,  maketb  oath  and  saith,  that  the  plea  of 
uto*ri^'*M  ^^^  ^^^'^^^^  hereunto  annexed,' is  true  in  substance  and  fact." 
cfu  168,  t.  1,      It  appeared  by  an  affidavit  on  the  part  of  the  tenant,  that 
maybe  piew^  *^^  declaration  was  intended  to  embrace  100  acres,  a  part 
ed  after  a  gen-  of  the  present  village  o{  Rochester,  now  possessed  by  a  great 

end       unpar-  ,  ^^  ,^  *  r-i 

lance.  number  of  persons,  and  worth  a  large  sum  of  money,  which 

tJ^efEil!^  ./JWan,  the  reputed  husband  of  the  demandant,  aliened  in  his 
bie,  that  since  life  time  for  the  consideration  of  500/.  New-York  currency, 
wS^uIe  di-*  then  being  the  fair  value,  (A.  D.  1 792.)  The  tenant,  at  the 
^^d^*  *®  commencement  of  the  suit,  owned  4  villagd  lots,  amounting; 
pleas;  one  of  to  One  acre  only,  being  a  part  of  the  said  100  acres ;  the  said 
^^wT^af-  ^  ^c^®  ^'^•"S  now  worth  about  ^12,000,  but  which  he  bought 
tcr  impar-  at  less  than  ^4€0  :  that  the  plea  of  ne  ungues  accouple 
draw*  after*  it  would  probably  involve  some  nice  questions"  of  law;  but  his' 
others,  which  ^^hief  dependence  was  on  the  plea  of  non  ienurey  wi  alieH 

»ay  therefore  ^  * 

be  pleaded  af-  ation,  wUh  toiU  temfs  prU^^c* 
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C  JVr  Zree,  DOW  moved  to  set  aside  the  pleas  of  tou^  iemp$      utic  a, 
pm  and  nan,  tenure.  He  said,  Ist,  that  great  strictoess  is  ne-  Atigust^^mR 
cessary  as  to  the  time  of  pleading  tout  temps  pris.     It  cauDot       Akx^lit  * 
be  pleaded  except  by  the  heir  or  alienee  of  the  husband  ;       sj|]|^^  - 
for,  as  every  other  person  comes  in  after  the  husband's  death, 
he  cannot,  for  that  reason,  say  /ottf  temps  pris.     (3  H.  4.  7.  |^^ ,  ^^^- 
Br.  tout  temps  pris,  pL  34.  Fin.  Mr.  dower ^  (JIf.  a»)  pL  13,  •undiag  alone, 
20  Fw.  tmt  temps  pris,  (B)  pi.  2.)    Again,  it  is  agreed  in  pieldlble  on- 
all  the  books,  that  this  plea  cannot  be  interposed  after  any  ^y  ^^ore. 
kind  of  imparlance.     The  reason  is  plam.    An  miparlance  oevoup/e,  -and 
is  for  time  to  answer,  because  the  party  is  not  ready.    Yet,  jj|^5^7«»»« 
bj  this  plea, he  comes  in  and  says  that  he  is  ready j  in  direct  pru^  mnj  be 
tontradiction  to  what  he  has  before  said  in  terms  ;  thus  ^ther. 
introducing  a  palpable  contradiction,  upon  the  record. — 
And  ttiis  is  pleaded,  too,  not  after  a  special  or  a  general 
spt4^l  imparlance,  but  after  a  general  imparlance^  which 
narrows    the    defendant  down  to  the  least   latitude,   in 
the  selection  of  his  pleas.    If  it  could  be  pleaded  after  any 
other  imparlance,  it  is  certainly  inadmissible  after  a  general 
one.  He  referred,  also,  to  3  Jac.  L.  D.  322,  tit.  Dower.  5  id. 
174, /t^Ie,  Pleading  j\.  1,  3, 4.  Co.Litt.  32,6.  An  imparlance 
estops  the  tenant,  in  an  action  of  dower,  to  say  tout  temps pris. 
{5  £•  4. 141  .Br*  tout  temps  pris  y  pi.  27.  20  Vin.  tout  temps 
pris,  (B)  pL  5.)  Indeed,  this  has  never  ieen  controverted  in 
any  case.     Nor  can  the  oldness  of  these  authorities  be  ob- 
jected against  us ;  for  the  reason  of  the  law  still  exists,  in  its 
ftiU  force.    The  plea  is  out  of  time,  is  frivolous,  and  alto- 
gether inadmissible  upon  the  face  of  the  record ;  and  a  mo- 
tion is  the  proper  course  to  set  it  aside,  (a)    We  ought  not 
to  have  resorted  to.  a  demurrer,  which  does  not  draw  in 
question  the  time  of  pleading,  but  the  goodness  of  the  plea 

itself. 
2*  The  plea  of  non  tenure  is  to  a  part  only  of  the  land. 

Considered  in  itself,  it  is,  for  tha:t  reason,  frivolous.     Tout' 

(a)  In  5  E.  4. 141,  the  demandant.  eounJUtpUa^^  this  matter  upon  tha  . 
record ;  and  Aldeme,  J.  and  Dahbtf^t  Ch.  J.held  the  imparlance  an  ettoppd 
^watthe  tenant,  to  My  that  Ae  imw  o^Myt  ttoijfij  And  id  it  Ihe  «0te  itf  ' 
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UTicA^       temps  puis  being  disposed  of,  non  tenure  stands  alone ;  ainl 

^^^^!V^^'  there  is  no  proposition  better  settled,  than  that  a  plea  which 

Allah       professes  to  be,  and  is,  in  fact,  an  answer  to  but  part,  is  a 

^'  nullity.     Besides,  this  plea  id  altogether  inconsistent  with 

that  of  ne  unques  accotqile^ 

J.  Platt^  contra.     The  consequences  will  be  most  seri* 
ousto  this  tenant,  if  he  is  to  be  cut  short  of  these  two  pleas.^ 
At  common  law,  the  widow  was  dowablc  of  one  third  of  the 
husband^s  lands.     Bj  the  action  of  dower  she  obtained  sei- 
sin of  her  interest,  and  the  process  stopped  there  :  she  re- 
covered no  damages.     But  hy  the  statute  of  jiferfon,  (20  Hm 
3.  cfu  1,  adopted  in  1  R.  L.  57,  s.  2,)  she  is  now  to  recov- 
er damages  from  the  death  of  the  husband,  if  he  dies  seized. 
And  on  a  judgment  by  default,  or  an  issue  of  ne  unques  ficcou- 
pie,  the  demandant  may  then   (as  appears  by  the  entries) 
suggest  the  husband's  seisin  at  his  death,  and  the  jury  are 
to  assess  full  damages,  including  the  mesne  profits  from  that 
time ;  and  this  for  the  whole  of  the  land  demanded,  provided 
we  loose  our  plea  of  non  tenure.      {Saund.  44-5,  n.  4.  idm 
330.     1  Lill.  Ent.  269.      Booth  on  R.  A.  168-9.     Rast. 
Ent.  238,  a.  b.     Bulk  K.  P.  116-17.     Doct.  ^  Stud,  dia- 
(a)  Fid,  S  logue  2,  ch.  13.     Co.  Litt.  32  b.     2  Sell.  210.)(a)     Then 
ASsT^id.^^  comes  the  act  of  ^/^n/  7,  1806,  (1  'R.  L.  60.)     The  1st  sec-* 
*•  tion  of  this  statute  provides,   tliat  dower  shall  be  assigned 

according  to  the  value  of  the  land,  at  the  time  of  the  aliena- 
tion. This  introduces  a  new  rule,  varying  the  rights  of  the 
parties.  At  common  law,  the  inherent  rise  of  the  property 
in  value  was  disregarded  ;  though  otherwise  of  artificial  im- 
provements ;  and,  in  England,  this  rise  still  enures  to  the 
(hWidSMas  benefit  of  the  widow.(6)  (Dorchester  y.  Coventry,  11  Johum 
hep.  544.  510.)  Here  is  a  sale  for  500/.  of  lands  on  which  a  large  vil- 
lage has  arisen.  We  have  purchased  a  single  acre  :  yet^ 
deprived  of  these  pleas,  we  are  made  to  respond  in  damages 
for  one  third  of  the  whole. 

Our  first  answer  to  this  motion  is,  that  the  demandant 
should  have  demurred.  The  Court  ought  not  to  decide  a 
question  so  inunensely  important  as  this,  in  a  summary  waj, 
upon  affidavit  and  motion.    Beside,  the  want  of  that  dc* 
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liberation  6\x^  to  th^  question  here,  we  areip  this  form  d^-  t7TiCA, 
prived  of  all  chance  to  appeal.  Humphry  v.  Phinney  (2  .^^^JJ^^^^a 
John.  484,)  presents  a  similar  case.  The  third  plea  there, 
was  an  alienation,  &c.  and  tout  temps  pris.  There  was  also 
a  plea  of  ne  ungues  accouple.  In  that  case  the  questiotk 
came  up,  as  it  should  do  here,  upon  demurrer.  H^e  third 
plea  was  holden  good  :  Nay,  that  it  was  absolutely  Necessa- 
ry to  resort  (o  such  a  plea,  in  order  to  give  effect  to  the  stat- 
ute of  1 806.  This  plea  is  unknown  to  the  British  books. 
There  is  no  ^>recedent  or  principle  there,  which  warrants  it. 
True,  it  is  said  by  Keni^  Ch.  J.  in  that  case,  that  this  statute 
Was  in  affirmance  of  the  common  law.  But  there  is  no  pre- 
cedent for  such  an  assertion  ;  and  Park  on  Dowcty  !S^57,  ex- 
pressly contradicts  it* 

Tliis  is  not  a  plea  in  abatement  In  Humphry  V.  Phin* 
fuy^  it  is  treated  throughout  as  a  plea  in  bar.  Dolfv*  Basset, 
(15  John.  2%)  follows  up  the  same  principle.  ^'  It  has  been 
eettled,"  say  the  Court,  {p.  23)  '^  that  dower  is  to  be  taken  ac- 
cording to  the  value  of  the  lands  at  the  time  of  the  aliena- 
tion. (2  John.  Rep.  484.  11  id.  510.)  But  in  what  man- 
ner, and  at  what  time,  that  value  is  to  be  ascertained,  had 
notlieea  decided.  It  is  barely  hinted  at  in  the  case  of  i/um- 
f3iry  V.  Phinney^  (2  id.  484,)  and  the  books  do  not  furnish 
as  with  orach  light  on  the  subject.  As  it  is  an  inquiry  grow- 
ing, in  some  measure,  out  of  the  statute,  the  Court  has  an 
ttoquestionable  right  to  adopt  such  practice  as  shall  seem 
most  expedient.'^ 

Here,  then,  is  a  new  plea,  arising  from  a  new  principle, 
ste^Dg  clear  of  the  ancient  books,  which  have  been  cited  ; 
and  calling  upon  the  Court  to  adjust  it  to  the  rights  of  tlie 
parties,  and  adapt  their  practice  accordingly.  It  is  suigen- 
eris,  and  the  old  authorities  do  not  apply.  The  rule  relied 
apoD  is  in  Booth,  36,  ^j  that  after  a  general  imparlance,  no 
plea  to  the  writ  is  to  be  received.^'  He  cites  Keilw.  93, 
b.  and  Palm.  308.  On  the  same  page  he  says  that  im- 
parlances are  merely  days  of  grace  :  and  in  Haviland  v. 
Bond,  (4  John*  309)  it  is  decided  that  it  is  a  matter 
of  course  to  grant  a  special  imparlance  to  the  next 
term.  Nothing  caii  bo  said  against  it.  That  the  imparlance 
Vol..  1.  24 
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UTicA,      was  not  special,  is  a  mere  slip.    Will  the  Court  enforce  iiixw 
^S^t-w^'  error  ?    The/  will  rather  amend  the  imparlance  by  turning 
Allav       it  into  a  special  one. 

Smito.  ®"^  *^  '^  ®^^^'  ^*^**  '^^'^  fcmp*  jom  cannot  be  pleaded  after 

any  imparlance.  This  miglitbe  true,  if  the  plea  stood  alone : 
It  would  then  be  a  mere  confession,  and  give  judgment  ta 
ihe  plaintiff.  This  is  not  our  case.  Important  questions  of 
law  may  arise,  and  be  litigated,  under  this  plea;  It  is  unlike 
the  Enfrlish  plea  of  tout  temps  prisy  alone.  It  is  a  compound 
«  special  plea.  As  to  a  small  part,  it  is  a  plea  of  confession. 
As  to  the  residue,  it  contests  veiy  important  rights.  The 
Courts  are  more  liberal  now  than  formerly,  in  admitting 
pleas  of  this  nature.  Tender,  in  personal  actions,  may  now 
be  pleaded  after  imparlance.  (1  Saund.  33,  n.  2.  JfooHe  v. 
Smith,  1  H.  Bl.  369.  Kilwicky.  Maidman,  1  Burr.  59.)  If 
this  will  be  allowed  in  a  plain  personal  action,  will  not  the 
Court  extend  the  same  indulgence  to  real  actions,  which  are 
difficult  and  abstruse  ?  Rules  of  practice  differ  from  stat- 
utes, or  the  common  law.  They  are  flexible  and  should  be 
applied  to  circumstances,  and  to  promote  &irne88'and  jus* 
tice.  A  case  of  hardship  or  severity  will  be  relieved  against* 
The  rule  may  be  tempered  to  suit  the  case. 

These  pleas  are  properly  joined.  None  of  the  authori- 
ties cited  against  us,  are,  since  the  statute  of  ^Jnn,  allowing 
dotlble  pleading  ;  and  which  statute  we  have  adopted.  (I 
B.  L.  519.)  This  matter  was  pleaded  double,  in  Humphrtf 
V.  Phinnejfj  and  passed  without  objection. 

Oakley,  in  reply.  The  tenant  sets  up  surprize,  and  com- 
plains of  severity  in  the  rules  which  we  seek  to  enforce 
against  him,  while  his  plea  is  a  nullity  on  the  face  of  it.  He. 
pleads  tout  temps  pris,  without  shewing  any  cdour  of  right 
in  himself  to  plead  in  this  manner.  He  shews  the  title  iit 
Barton,  and  leaves  it  there  ;  thus  admitting  that  he  has  ne 
right  to  assign  dower. 

The  question,  whether  the  plea  is  in  season,  rests  mer^y 
upon  authority.  There  is  no  difference,  in  this  respect,  be- 
tween this  plea  under  our  statute  and  at  common  Iaw«  The 
oply  difierence  is  in  the  efiect.  Under  the  former^  it  con- 
fesses the  right  of  action,  for  the  value  of  U^^  land,  at  the. 
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fime  of  fhe  alienation*  At  the  common  law  the  action  was 
confessed  without  regard  to  the.  value.  The  imparlance  fal- 
sifies the  plea  in  both  cases,  bj  shewing  that  the  tenant  has 
not  always  ieen  ready  *  It  is,  in  both  cases,  with  a  view  to 
consider  of  a  defence  to  the  action ;  not  whether  the  tenant 
has  always  been  i*eady  to  assign,  and  surrender  the  subject  of 
the  suit.  In  Burdon  v.  Burdon,  (1  Salk.  252}  it  was  decided 
that  detinue!  of  charters  cannot  be  pleaded  after  impar- 
lance. This  is  a  plea  in  bar,  and  goes  to  the  merits ;  yet  no 
indulgence  is  shewn  in  that  case,  and  none  is  due  to  the  te- 
nant here.  This  motion  pre-supposes  the  plea  to  be  valid, 
independent  of  the  imparlance,  and  seeks  to  set  it  aside  as 
too  late.  We  cannot  demur  upon  this  ground.  It  is  the 
proper  subject  of  a  motion  to  set  the  plea  aside.  It  is  ir- 
jegalar. 

J^e  unques  aecouple  is  inconsistent  with  the  first  plea» 
and  ought,  therefore,  to  be  stricken  out  The  tenant  can- 
not say  i(nU  temps  pris,  and  yet  ne  unques  accouple.  The 
record  would  be  absurd  upon  the  face  of  it.  Judgment  for 
die  demandant'  follows  necessarily,  from  the  first.  But  the 
tenant  ia  allowed  to  go  to  trial,  and  obtain  a  judgment  on  the 
fl^ond,  against  the  demandant.  The  statute  of  double 
pleading  never  meant  to  sanction  such  gross  absurdity.  It  is 
like  pleading  die  general  issue,  and  giving  a  cognovit  upon 
the  same  matter,  on  the  same  record.  The  case  of  Hun^ 
pkry  V.  Phinnetf  arose  upon  demurrer  to  the  plea.  It  was 
not  a  question  as  to  the  time  of  pleading,  or  the  consistency 
of  the  several  pleas. 

Curia.  There  is  an  apparent  inconsistency  between  these 
pleaa ;  and,  indeed,  this  is  the  case  in  ahnost  every  instance^ 
ander  the  statute,  where  the  tenant  pleads  several  mat- 
ters of  defence  upon  the  same  record.  This  is  generally  al- 
lowed, as  a  matter  of  course  ;  and,  to  show  the  propriety 
of  the  practice,  in  this  case,  special  reasons  are  assigned,  by 

.  affidavit,'  why  the  plea  of  ne  unques  acc&uplt  should  be  re- 
tained*   The^plea  of  non  tenure  may  be  interposed  a&er  an 

-  imparlance ;  {Bootk^t  36)  but  it  is  objected  that  the  plea  of  Umt 
iitmjpMfris  being  irr^ular  and  void^  Aiis  plea  of  non  tenm^  il 
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UTicA,  left  to  ataad  for  a  part,  and  is,  therefore,  a  nullity.  This  beg^ 
^vf^i^l^  the  question  uj^n  the  plea  of  tout  temps  pris  ;  and  it  is  neces- 
sary to  decide  upon  its  admissibility,  before  the  objection  to 
the  plea  of  non  tenure  can  be  entertained  :  because,  taken  coL- 
lectively,  they  are  an  answer  to  the  whole  .cause  of  action. 
There  is  here  a  peculiar  fitness  in  the  plea  of  non  tenure. 
The  demandant  goes  for  her  dower  in  100  acres.  The  ten- 
ant says,  that  dpwer  is  demandable  of  him  in  the  one  hun- 
dredth part  only  ;  and  he  must,  for  his  own  safety,  disclaim 
as  to  aJl  but  the  one  acre.  The  great  question,  then,  is  upon 
the  plaa  o{tout  temps  pris.  To  this  the  objection  is,  that  be- 
ipg  after  a  general  imparlance,  it  is  tlius  falsified ;  the  impar- 
lance being  inconsistent  with  the  nature  of  the  plea.  Such 
is,  doubtless,  the  English  doctrine.  But  there  the  widow  is 
entitled  to  one-third  of  the  land,  at  its  enhanced  value,  with 
every  thing  attached  to  it,  except  artificial  improvements. 
Our  statute  adopts  a  different  rule.  Where  the  husband  has 
aliened  in  his  life  time,  it  giyes  only  ihe  value  of  one-thir4 
of  the  land  at  the  time  of  the  alienation.  Hence  arises  the 
ijiecefisity  of  pleading  the  alienation,  and  averring  tout  tempt 
pris*  Hunyphry  v.  Phinnej/,  cited  by  the  counsel  for  the 
tenant,  takes  this  view  of  the  subject ;  apd,  in  our  opinioi\» 
substantially  disposes  of  this. question.  The  Court  there 
say,  "  the  plea  is  pi-oper,  in  order  that  the  demandant  may 
be  obliged  to  take  her  judgment  specially,  according  to  the 
tender  ;"  that  is  to  say,  the  plea  of  tender^  by  which  the  te- 
nant says,  ^'  I  am  ready  to  give  you  the  land^  at  its  value 
when  aliened.^'  This  is  the  language  of  the  plea.  Again  f 
the  Court  say^  if  this  mode  of  pleading  is  not  adopted,  ^'  the 
general  judgment,  that  the  demandant  recover  seisin  of  one- 
tiiird  part  of  the  premises,  according  to  the  count,  mights, 
perhaps,  preclude  the  teaant  from  the  benefit  of  the  valua^- 
tion  for  which  he  contends.^'  Thus,  instead  of  the  old 
technical  plea,  we  have  a  qualified  t<mt  temps  prisj  framed 
by  our  own  pleaders,  for  the  puipose  of  giving  effect  to  thie 
new  statute;  a  plea  frequently  involving  important  righta, 
and  introducing  a  defence  which  sinks  the  demandant's  claim 
from  a  large  sum  to  a  mere  trifle.  There  would  seem  to  be 
1^  reason  for  applying  the  ancient  strictness  as  to  tiine^  ap*^ 
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plicable  to  a  plea  of  mere  confession,  to  one  which  thos      utica, 
questions  a  material  part  of  the  demand.    7%|  reason  of  the     vSX^-^^ 
rule  ceases.     Time,  by  imparlance,  is,  infact^  necessary,  as  The  Pbopli: 
for  any  other  plea.     Besides,  to  make  this  defence  complete,    mtDcmt aid. 
this  plea  must  accompany  that  of  non  tenure,  which  may  be 
pleaded  after  imparlance.     Each  standing  alone,  would  be 
an  answer  to  part  only.    And,  indeed,  it  is  doubtful  whether 
an  answer  to  this  objection  is  not  to  be  deduced  from  the  stat- 
ute of  double  pleading.     Some  of  these  pleas  being  pleadable 
after  inoparlance,  would  seem  to  draw  the  others  after  them, 
though  strictly  pleadable  only  before.     The  pleas  must  all 
be  put  in  at  the  same  time ;  and,  for  that  reason,  perhaps, 
ought  to  be  placed  on  the  same  footing,  as  to  the  time  of  be* 

iDg  pleaded. 

Motion  denied.(c) 

(c)  Vid,  20  John.  Rep.  477,  S.  C. 


The  PBOPi.fi  against  McDonald  &  Dobbs,  who  are  implea* 

ded  with  Sarah  Hayiland* 

Th£  Same  against  The  Same, 

These  were  separate  actions  of  debt,  on  the  same  admin*  Record  a- 
istration  bond.  The  bond  was  given  by  McDonald  ^  Dohbs,  "^"^^^^IZ 
as  sureties  of  Sarah  Haviland^  administratrix,  &c.  of  John  judgment  w« 
Haviland^  deceasecj,  pursuan4to  the  act.  {Vid.  \  R.  L,  447.)  propria^ 

The  defendant,  having  appeared  in  each  action,  the  plain*  ^^^^  !J 
tifis  declared  ;  and  one  breach  in  both  declarations,  was  the  been  de  bonif 
notjiling  an  inventory  tpithin  the  six  months  allowed  by  the  ^^j^^l^iimU 
bond.  propriis^       H 

The  declaration  in  the  first  suit  farther  set  forth,  that     where  two 
Sarah  Haviland^  as  administratrix,  bad  prosecuted  an  ac^  ?^^,'J"^    ^®^ 
tion   of  assumpsit,  against  one  Bannen,  wherein  judgments  administration 
as  in  case  of  non-suit^  for  not  bringing  the  same  to  trials  had  ^^  statute 
been  rendered  against  her.     It  then  set  forth  a  iudffment  and  {vid.  1  R.  L. 

,.,,..  .  fi  J  ^  A  447,)  to  recoT- 

execution  o^  boms  intestatpnsy  ef  st  non,  (yc.  and  a  return  of  ertwoteyeral 
nulla  bona. 
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uTicA,  In  the  second  suit,  the  declaration  set  forth,  that  she  hadi 

v^J^N^-^/     brought  trover,  as  administratrix,  against  jBannen,  the  convert 

Tab  People  sion  being  laid  after  the  granting  of  administration,    wherein 

M'DoirALD.  ***^^  ^*®  *  verdict  and  judgment  against  her  ;  with  the  like 
judgment^  execution  and  return^  as  in  the  other  suit.  But 
daims  ui  fii-  the  truth  was,  that,  through  a  clerical  mistake,  the  records 
aame  plaintiff,  ID  both  suits  were  drawn  of  a  judgment  as  against  an  admin^ 
?^ed  ^hwn^to  ^^^^*^^^  ^^  ^^^^^  propriis,  absolutely,  without  first  inserting 
be  consolida-  the  usual  conditional  clause,  de  bonis  intestatoris,  si,  ^c.  so 

And  in  snoh  ^^^  *^  ^'^  actions  there  was  a  variance  between  the  decla- 
an  action,  ration  and  record.  The  Surrogate  certified,  that  he  had  or- 
for'breach  Uie  dcred  the  prosecution  of  the  bond,  on  the  supposition  that 
not  filing  Ml  the  judgments  were  de  bonis  intestatoris,  si,  «J^c.  and  would 
within  six  Hot  have  done  so,  merely  because  the  inventori/  was  not  filed 
it  iTnot  shewn  ®*'**»*  'A«  ***  nwnths,  as  no  substantial  injury  was  pretended 
that  the  rela-  from  the  omission ;  and  there  was  one,  in  fact,  filed  shortl j 
ny  injury  from  after.  There  were  two  counts  in  each  declaration.  The 
the   omission,  fi^^^  coumt,  in  both  declarations,  was  for  the  same  cause  of  ac^^ 

la    improper  f     ,  ,      \  .  . 

and  such  an  tion^  Yiz*  fornot filing  the  inventory,  ^c.  and  the  costs  in  the 
wMo^eredto  ^c^ion  of  assumpsit.  The  second  count  W2is  in  one  declara- 
be  stricken  out  tion,  forno/^/tngf  lAe  inven/of^,  4^0.  and'for  the  costs  intht 
tion.  action^of  assumpsit.     In  the  other,  it  w^  for  Tiot  filing  the 

^The  relator  inve,itory,  4^c.  and^br  the  costs  in  the  action  of  trover. 

the     jurisdic- 
tion of  the  D.  S.  Jones^  moved  tliat  these  causes,  or  one  of  them,  be 

dhv^  on^^la  discontinued^  or  permanently  stayed,  or  that  the  first  count  ia 
prt  win  not  both,  or  one  of  the  declarations,  be  stricken  out ;  that,  in  such 

DC  staved    till 

security  for  countsas  are  retained,  all  the  breaches  assigned  for  not  filing 
costs  are  filed,  ^^g  inventory  be  stricken  out ;  or  that  all  proceedings  in  botk 
tion  of  the        suits  be  stayed  till  security  for  costs  be  paid}  or  for  such  oth* 

Sm  r.'^^  «  rule,  &c. 

enforced  by  He  ui^ged,  1.  That  the 'suits  ought  to  be  discontinued* 
In  the  People  v.  Duncan,  (1  John,  311)  this  Court  decided, 
(bat  in  a  suit  improperly  brought  upon  one  of  these  bondfl| 
they  will  interfere,  and  correct  the  abuse  in  a  summary  man- 
ner. The  judgments  are  simply  de  bonis  propriis,  and  the/ 
were  properly  so.  One  was  a  judgment  as  in  case  of  noa* 
1  uit,  for  not  goingto  trial,  and  the  other  a  verdict  against  the 
•adrainistratrix  in  trover,  where  the  conversion  is  laid  aft€r 
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letters  granted.  In  both  these  instances,  the  adminkrtnitrix  vtioa^ 
is  chaiigeable  de  bonU  propriis^  and  not  en  aut^  droit.  The  vfl^^v-^ 
admiobtratrix  being  in  personal  default,  she  ought  to  pay  The  Psorus 
in  her  own  right.  This  is  a  reason  also  against  amend-  m'DoVais^ 
jng  the  records,  which  I  suppose  the  Coort  will  be  ask- 
ed to  do.  The  statute,  under  which  this  bond  was  given, 
says,  that  '^  in  case  aoj  such  bond,  Sic,  have  or  shall  become 
forfeited,  it  shall  be  lawful  for  the  Judge  of  the  Court  of 
Probates,  &c.  and  Surrogates  granting  administration,  &c.  to 
•auae  the  same  to  be  prosecuted,  &c*  at  the  request  of  any 
party  grieved  by  such  forfeiture,  and  the  monies  recovered 
npon  such  bond  shall  be  applied  towards  making  good  the 
damages  sustained,  by  the  not  performing  the  condition,  in 
such  manner  as  the  said  Judge  or  Surrogate  shall,  by  his  sen* 
fence  or  decree,  direct^  Now,  here  is  no  claim  against  &• 
rah  Haviland,  qua  administratrix*  The  judgments  are  not 
dt  bcms  intestaiaris  ;  and  had  the  Surr(^te  known  this,  he 
never  would  have  given  directions  to  sue.  Execution  must 
go  against  Sarah  Hdvilandy  in  her  individual  capacity^  not  eu 
mUre  droit*  Her  being  named  administratrix  in  the  judg« 
ment,  is  merely  a  descriptio  persona* 

2.  The  assignment  of  breaches  for  not  filing  the  invento* 
ry,  can  answer  no  substantial  purpose  to  the  plaintifls,  and 
ifae  Court  should  order  it  to  be  stricken  out.  An  inventory 
is,  in  iact,  filed.  We  are  then  to  be  mulct  in  costs  for  no 
manner  of  purpose.  The  Court,  under  their  equitable  pow- 
ers, will  never  sufler  this  bond  thus  to  be  made  a  vehicle  dt 
oppression* 

3.  One  suit  would  have  answered  every  purpose.  The 
bond  is  entire,  and  for  one  object.  Here  is  but  one  relator^ 
And  the  two  distinct  breaches  in  these  two  actions  might 
both  have  been  assigned  in  one  suit. 

4.  If  the  Court  permit  the  relator  to  go  on  witb  one  suil^ 
Siey  will  compel  him  to  elect  his  count.  Ordinarily,  it  it 
true,  (he  party  may  use  as  many  counts  as  he  pleases.  But 
I  have  shown,  that  this  case  is  sui  generis*  It  is  under  the 
equitable  power  of  the  Court  throughout.  Why  allow  the  ' 
party  to  increase  the  costs  by  an  unnecessary  length  of 
^^Jeadmg  ?   He  may,  midcr  the  statute  of  8  &  9  W^.  3.  (1  R* 
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VTicA,      L.  518,)  dssign  a$  many  breaches  as  he  pleases,  in  a  single 
Aii^ustj^l823.  ^0^,J^^     »pjjjg  ^jjj  answer  him  every  purpose. 

Ths  Peoflx 

y.  j2«  Butr,  contn,  moved  to  amend  the  judgraeDts.  He  said 

an)6»Aij>.    j^  ^^  ^^^  a'fiiatter  of  course  to  take  judgment  and  execa- 
tion  de  bonis  propriisy  where  judgment  as  in  case  of  noo-suU 
i&  given,  or  a  judgment  goes  against  the  plaintiff  in  trover^ 
though  the  conversion  be  laid  after  administration  taken* 
The  judgment  dc  bams  intestatoris^  si  nan^  <{rc«  is  the  usual  en- 
try in  caaes  like  the  present.     Indeed,  I  may  say,  the  entrjF 
is  always  in  this  ferm.     It  was  so  intended  in  this  caae ;  aad^ 
that  it  was  not  done^  is  owing  to  a  mere  clerical  misteke  «f 
the  attorney,  which  is  amendable  of  course*     This  was  done 
in  Short  v.  Cofin,  {S  Burr.  2730)  even  after  error  bffoi^ht 
for  this  cause ;  and  a  number  of  cases  to  the  same  point  are 
cited  in  the  modem  editions  of  Burrow*    Another  leasoa 
for  refusing  this  motion  is,  that  the  party  might  have  a- 
vailed  himself  of  the  same  matter  by  pleading  nul  tie( 
record.     That  the  Surrogate  would  not  have  oVdered  a 
prosecution,  for  omitting  to  file  an  inventory,  rests  upon 
bis  mere  certificate,  which  is  no  evidence*    The  brii^ing^ 
of  two  suits  is  objected  to,  on  account  of  costs  ;  bat,  in 
this  point  of  view,  it  is  rather  advantageous,  than  otherwise^ 
to  the  defendants.    There  can  be  but  one  taxation,  which 
will  include  (he  folio  in  only  one  of  the  stnib  ;  and  WiU^ 
therefore,  amount  to  less  than  where  the  party  is  driven  to 
a  single  suit,  and  is  consequently  bound  to  increase  the  fol- 
ios in  order  to  embrace  all  the  causes  of  action  in  one  decla- 
ration.   The  whole  of  this  controversy  upon  the  length  of 
the  pleadings  should  be  postponed  to  the  time  of  taxing 
the  costs,  after  a  verdict  shall  have  been  rendered  for  the 
plaintiffs. 

Curia.  The  award  of  execution  de  bonis  propriis,  without 
the  ^t  non  clause,  is  a  clerical  mistake  of  the  attorney.  The 
record  is  no  doubt  erroneous  ;  for  though  the  adminiatratrix 
may  have  been  liable,  it  was  only  in  default  of  assets  beloog- 
ing  to  the  estate  of  the  intestate.  Where  the  administrator 
is  liable,  the  proper  form  of  entry  is  de  bonis  inUstatoris,  si^ 
4^c.  et  de  bonis  propriis^  si  non,  ^c.     This  is  conformable  to 
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(he  ease  cited  by  the  comuel  for  the  defenihtiits*    In  tbat     utica, 
case  the  Court  allowed  tfaig  amendmeiit  even  after  error  ^^'S^J^y^ 


brought,  and  in  nuUo  e$t  trrahian  pleaded.  We,  accor* 
Anglj,  allow  the  amenditieiit  as  applied  for/  This  diBpooes 
of  the  appHcation  to  discobtinue,  or  stay  the  taits.  To  ttiat 
part  of  the  appKcalton  which  seeks  a  stay,  till  security  for  costs 
are  p^t^  it  is  a  sufficient  answer,  that  the  relator  is  before 
the  Court,  and  liable  for'costs ;  and,  nothing  appearing  that 
he  is  without  our  jurisdiction,  they  may  be  collected  by  pro- 
cess of  attachment.  Bat  it  was  wrong  to  prosecute  two  sev* 
eral  smts  upon  the  bond*  One  would  have  answered  erery 
possible  pui|N>se ;  and  we  order  the  suits  to  be  consolidated, 
with  leave  for  the  plaintiff  to  declare  de  novo.  We  also  di« 
lect  6ie  assignment  of  breaches,  grounded  on  the  omission  tx> 
fie  an  inventory,  to  be  stricken  out.  No  injury,  from  that 
omission,  is  pretended.  And  to  retain  these  breaches,  would 
be  to  sanction  a  recovery  of  nominal  damages,  to  no  manner 
of  purpose  beneficial  to  the  plaintiff,  and  to  vex  the  defen- 
dants with  costs,,  unnecessarily. 

Rule  accordingly. 


Bell  and  others,  executors  of  M'LfiLLAin^,  agmnat 

CARftEtiEi. 

Capias  ad  resp.  with  ac  eham,  ^^  for  ^500  upon  pro-  Where  i#r^ 
raises,"  against  Carrell  <Jr  Peck,  and  Potttr  4r  D.  Peck,  the  "^  S^j 
two  hst  being  administrator  and  administratrix  of  W*  Lovell,  procen  baOa" 
deceased.  The  appearance  of  Carrellj  Potter,  and  D.  tiff  cannot  del 
Peck,  was  endorsed  upon  the  capiat,  and  the  plaintiff^s  de-  ^""^  r *^^*^ 
dared  against  CarrtU  alone.  separately, 

though     they 
have   aU   en- 
doned     their 
appearaooe  ; 
Otherwise,  aa  io  {»rocen  not  hailabU, 

The  question,  whether  bailable  or  not,  turns  upon  the  nature  of  the  action^  as  exprena^ 
Aatiw  mt  eiiam ;  aot  whether  the  defendant  is,  infaet^  holden  tobail. 

Ei  Btmble^  that  where  eeveral  defendants  are  named,  in  the  seme  faiailahle  prooess*  som* 
in  tiMJir  own  right,  and  others  en  autre  droit,  the  olgection  mrisea  more  •  properly  npea  tii« 
itondive^  Uun  hgr  motion  to  set  Aide  the  writ. 

Vot.  I.  ^ 
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UTicA,  Am  P4Uge^  mored  to  set  aside  the  declaratioQ,  as  irregular^ 

Ai^asM^.  on  the  ground  tiuit  ttie  process  beii^  bailable,  the  plaintiff* 

cottld  not  proceed  separatelj  against  one  of  the  defendants* 

He  ciled  Montgomery  v.  Haabrgmk  et  ah  (3  John.  Rep*  5S8 ;) 

jRoseveli  ei  ah  ¥•  Sotdden  et  al.  (16  John*  44  ;)  Holland  y^ 

lUchards,  (4  T.  R.  697,  n.  b ;)  Tidd?s  Pr.  80  ;  1  Dtmlaph 

Pr.  132,  136  ;  Spencer  v.  Scott^  (1  i3o«.  {"PW/.  19 ;)  Lewin  . 

V.  iStfmVA,  (4  East,  589  ;}  Kervalv.  Fossett^  (7  TauTtX.  458  ;> 

Chapman  r.  Eland  et  aim  (2  Ae2»  /t«p.  82 ;)  1  Moore,  147  ^ 

7%omptfon  v«  CoUer  «l  a/.  (1  Maule  ir  Selw*  55  ;)  Stahlea  et 

al.  Y.  Ashley  et  at.  (1  Bos.  4r  PuU.  49.)  '  In  Tiddj  632,  it  i». 

laid  down,  liiat  a  nolle  proseqtd  cannot  be  entered  against  one  • 

defendant,  except  for  some  matter  operating  to  his  personal 

discharge.    Upon  the  same  principle,  the  plaintiff  cannot 

declare  against  one,  omitting  the  others* 

Beck,  contra,  admitted  the  distinction  between  process 
bailable,  and  not  bailable,  as  established  by  the  cases  fejted  ; 
but  he  raised  the  question,  to  which  class  the  process  under 
consideration  belonged  ?  The  defendants  have  endorsed 
their  appearance  as  upon  a  capias  not  bailable  ;  and  does  it 
now  lie  with  them  to  make  this  objection  ?  The  rights  of 
bail  are  not  in  question,  for  none  has  been  taken  or  exacted. 
It  appeared  to  him  that  the  principle  of  the  cases  cited  did 
notapplj;  and  that',  after  the  endorsement  of  an  appear* 
^ce,  though  there  was  an  ac  etiam,  the  process  was  to  be 
considered  not  bailable. 

Paige,  in  reply,  said  the  distinctibn  is  between  process 
bailable  or  not,  vpon  its  face.  The  reasoning  of  the  Coart, 
in  the  cases  cited,  applies  to  the  character  of  the  process, 
disconnected,  altogether,  with  the  circumstance  of  bail  hav- 
ing been  put  in.  That  character  is  determined  by  the  a^ 
etiam. 

Curia.  Both  according  to  the  English  rule  and  our  Gwuy 
the  plaintiff  may  declare  separately  against  the  defendants^ 
upon  process  not  bailable  ;  but  it  is  otherwise  as  to  process 
bailable.  This  distinction  is  abundantly  established  by  sev- 
eral of  ttke  cases  referred  to  by  the  defendant's  counsel ; 
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ml  tfie  only  questioii  is,  whether  ttie.  aqrias  k  hftitabfe  or      utica, 
not,  wifhin  the  meaning  of  the  rule .     We  think  flie  circufli-  ^^^JJ^;^?*' 
itadice  of  an  appearance  having  been  indorsed,  does  not        Bxll 
Tary  die  case,  for  the  purposes  of  this  proceeding.  The  tme     ca»xkll. 
inqaiiy  is,  whether  the  action,  as  expressed  in  the  ac  etiamj 
calls  for  bail.     The  4escription  of  the  process  turns  on  the 
natare  of  the  action,  and  the  ae  etiam  clause.    These  being 
bailable,  the  process  is  so,  witfioat  regard  to  the  question^ 
ifheOier  bail  is,  in  /iief,  required,  or  not    We  are,  accor* 
Singly,  of  opinion,  that  the  declaration  is  irregular* 

Motion  granted* 


NoT£.  Mr.  Paige  al$o  ui^ed  in  this  case,  and  made  it  a 
part  of  his  motion,  that  the  capias  should  be  set  aside,  also, 
as  being  against  several  defendants  jointly,  some  of  them  m 
Afir  own  righi^  and  others  en  autre  droit*  The  Court  re- 
fitted to  grant  this  part  of  the  motion,  by  confining  the  rule 
io  flie  declaration*  On  this  point,  Paige  referred  to  1  Ch*. 
PL  37  5  1  DunlapB^a  Pr.  33 ;  IMl  v.  Huffam,  (2  Lev. 
^89)  Vin.  Mr.  Actions^  Joinder,  (C«  d.)pl.  5  and  6.  It 
waapiobably  deemed  unnecessary^  by  the  Court,  to  notice 
Urn  part  of  the  application,  because^  by  setting  aside  the  dec- 
laratioo,  they  put  the  plaintiiTs  to  declare  de  novo,  against  all 
(be  defendants,  in  which  case  the  mis-joinder,  if  any,  must  be 
carried  forward  into  the  declaration,  and  give  the  defendant 
feu  benefit  of  this  objection,  upon  demurrer,  or  plea, 
according  to  flie  ease  there' made  by  the  plaintifls.  Indeed, 
liS'aeeflM,  lly  the  anthorities  cited,  to  be  the  proper  mode 
bf  which  to  take  advantage  of  such  a  mis-joinder. 


''» 
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UTICA, 
August,  1823. 

Skriallt 
TVxLLs.  Serially  against  Wells. 

«l"*t S"**^  Assault  and  battery.  71  E.  Chrk,  on  the  usual  affi- 
actions  arisiii^  davit,  mov«d  to  change  the  venue  from  Schenectady  to  Onei- 
Sl^'*'i2ii*ll!  «?«>  where  the  defendant  swore  that  flie  cause  of  action 

▼eiioe  will  be       ' 

efaanged  to  the  arose,  and  he  had  30  witnesses  residing, 
eouoty  where 

actioD^^l^o^  *^'  ^^^S^^  contra,  read  an  affidavit  shewing  that  the  plaio^ 
'*?^?*^^«  •       ^^  ^^^  ^^  witnesses  residing  in  Schenectady  and  Saratoga. 

material  evi-  Clark.  We  are  out-numbered  as  to  witnesses,  but  the 
dence   arising  action  being  for  a  tort,  the  plaintiff  cannot  retain  bis  venue 

in  the  county  o  ^  v 

where  the  ve-  Without  Stipulating  to  give  material  evidence  arising  in  the 

"^ITstlpuitkon  '^^''^^  ^^  Schenectady.  It  stands  on  the  same  footing,  as  aa 
to  give,  &c.  in  action  otirover  w  trespass  de  bonis^^c.     {Ross  v»  Lown,  S 

county,''***wSu  •'<>*'*•  3M.     Diiryee  V.  Orcuttj  9  John.  2490 
not  do. 
ResohiU,  in      CvTta.    This  rule  is  eeneral,  as  to  actions  arisine^  tx  rf*- 

an   action    of  o  ^  c» 

ctiavu  and  Hctod  We  most  change  the  venu^  unless  tjie  plaintiff  stipa- 
*««^-  late. 

Paige.  'VKII  at  not  be  a  compliance  with  the  rule,  if  we 
stipulate  to  give  material  evidence  arising  in  the  adjoining 
county  of  Saratoga  ? 

Curia.  No.  Y6u  are  confined  to  the  oounty  ^stSehemtfir 
iu^i  where  your  venue  is  laid« 

Time  was  given  Mr.  Paige,  to  advise  whether  he  couIA 
atipulate  with  safety  -,(a)  and  the  matter  was  not  mentioneA 
~    again  in  Court,  that  I  heard. 

•  («)  If  the  plaintiff  flul  in  doing  that  which  he  has  undertaken,  namely, 
•to  give  material  evidence  at  the  trial,  of  some  matter  in  issud  arising' in  (h» 
county  where  the  venue  is  laid,  he  will  be  non-suit.  (2  JV,  Bl.  1031,  cUmT 
«u(.  2  7.  R.  281.)  But  it  will  be  sufficient,  if,  for  instance  it  be  provedU 
that  the  deed  upon  which  the  action  is  founded  was  enrolled  within  fbi» 
eoimty,  (Pedktt  Ev.  213,)  or  in  an  action  by  the  assignees  of  a  bankrupt,  to 
prove  that  the  commission  issued,  and  the  bankruptcy  was  declared  In  ttiA 
oounty  (2  M,ScS,26^  but  vid,  1  JVeir  Rep.  310,conlni,)  or,  it  teems,  to  pr^« 
thtt  the  caoie  of  action  arose  abroad,  (1 M.  Bl:  28(^)  t>r,  in  aa  actkb-ua 
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OTICA, 
August,  l&n* 

Anonymous.  Aii^^^W. 

Oir  certiorari  to  a  Juetice^s  Court.  Upon  an  aiBdavit  On  eertio- 
that  the  defendant  in  error  resided  out  of  the  state,  a  rule  J^«/^„V^ 
vas  made,  on  an  application  ex  parte^  that  the  assignment  ^tlendwit  ja 
rf  errors,  and  notice  of  the  rule  to  join  in  error,  might  be  wiSoitT*  tJJ 
lerved,  by  affixing  the  same  in  some  conspicuous  place  in  the  "^^'^^ 

derk^s  office.  ror  w  allow- 

«d  W  s«rv«  tha 
•ngnmeot  oTerrcNrs,  aod  notice  of  the  rule  to  join  in  error,  hj  ■ffiyi*^  Hit  jmbo  iki 
Ibed^rkt  oifiot*    The  motion  f<Mr  this  was  t^ parte. 


ANOffYMOPS* 

I 

A  motion  to  set  aside  proceedings  havii^  been  taken  hy    Where  a 
Maalt,  the  first  daj  of  this  term,  it  was  moved  at  a  subse*  by^de&uuflt 
q«ent  daj  to  open  it ;  and  the  counsel  who  took  the  default  inay  be  open 
^Dg  in  Court,  this  was  allowed  of  course,  and  the  motion  at  another  day 
was  heard  without  any  excuse  for  not  opposing.  jj   ^^  ■•"■• 

NoTB.    1  ramenfaer  the  same  practice  in  this  Court  in  |l  *°^^*^jf^ 
OQiober  of  cases,  within  a  few  years  past    What  draw  my  d«dthe  coun- 
attention  particularly  to  it  was  this:  in  1818  or  ldl9i  I  bad)  the  default  a 
on  flie  first  day  of  term,  taken  a  rule  by  default  for  judgment  *'*    ^^ 
as  in  case  of  non-suit  ;,and  at  a  subsequent  day,  Talcatt  mo-  tion  is   made 
ved  to  open  the  jpatter,  and  that  he  have  leave  to  stipulate,  j^i^^t^^  ^ 
This  I  opposed,  because  he  had  shewa  no  excuse  for  not  ap- 
pearing when  the  motion  was  made.    But  the  Court  said, 
fliatall  thb  being  at  the  same  term,  and  the  ooimsel  who  first 
moved  being  present,  it  was  of  course  to  open  the  matter ; 
and  Thlcott  had  leave  to  alipuiate,  accordititgly* 

MiddlueXn  to  prove  a  payment  of  money  into  Court,  even  though  the  mon- 
ey were  paid  in  after  the  rule  to  retain  the  venue  was  obtained.  (tT.  R* 
S7S.)  Bat  the  ondertakino^  in  this  case  must  be  understood  to  have  refer* 
enoe  only  to  the  evidence  necessary  to  support  the  declaration  :  and,  there- 
lere,  if  the  defendant  confess  and  avoid  the  whole  cause  of  action,  or  plead 
a  tfloder  to  the  whole  declaration,  the  plaintiff  will  not  be  bound  to  pro- 
dnee  at  the  trial,  the  material  evidence  he   undertook  to  give.    (1  TnmL 
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UTICA, 
Attg:ust,  1823. 

*LAWREircs     Lawrencb  against  Waener,  gentleman,  one  of  the  attor- 
Waritxr*  Hies,  &€• 

A  bill  of  A  BILL  of  privilege  was  served  on  the  dcrk  of  the  de- 
fte  nfttare  of  fendftiit  in  his  office,  but  daring  his  absence;  and  it  neyer 
SortbeMfT^  came  to  his  hands.    A  default  having  been  taken  agaiast  the 

l>er8oiially  in  defendant, 
all 


en  tiifi  de[^  J*  PloU,  moved  to  set  it  aside,  with  all  subseqoent  pro- 
SSl''  ffi^'^^h''  ^^^^W>  f^*"  irregularity.  He  said,  that  this  bill,  being  in  the 
daring  the  de-  nature  of  process,  must  be  personally  served*    (1  Jhmlap^s 

I^S'Jhu  ^t  ^^^^  "^^^  "^  ^^  ^*^*  ^^^  cited.)(a) 

be  good* 

Butler  J  contra,  said,  that  the  casc^  referred  to  had  decided 
merely,  that  service  upon  the  agent  of  the  attorney  was  in- 
sufficient. He  likened  this  proceeding  to  a  subpoena  in 
chancery,  which  might  be  served  on  the  wife,  or  some  one 
of  the  defendant's  family,  between  whom  and  himself  the  rela* 
(ion  of  master  and  servant  exists.  Both  are  process ;  and 
the  reason  seems  to  be  much  stronger  in  favour  of  this  service 
upon  the  defendant's  clerk,  who  understands  the  subject. 
The  Court  will  regard  this  as  equivalent  to  a  personal  service 
wiihin  the  rule  in  Backus  v.  Rogers^  (8  John.  346.) 

Ctfno.    The  biU  is  in  the  nature  of  process,  and  must  be 

f  served  personally  <n  all  cases. 

Motion  granted* 


(a)  Baehu  r.  Rogers^  8  John.  Rep.  346.    77m  Praidsntf  ki,  (^  the 
MrUigfpori  Bmkt.  Shsnsood^  gsnt.  ice.  16  id,  43. 
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Inman  against  Griswolp. 

JuDOMBKT  and  ca.  sa.  on  bond  and  warrant  of  attorney,  ^^  ^^' 
upon  which  the  defendant  was  imprisoned.  The  plaintiff^  leai.  that,  oa 
holding  a  note  of  |{  1372,78,  against  the  defendant,  indorsed  ^^^m  Uiaa 
br  one  A$h.  on  the  5ih  June.  1 820,  took  of  the  defendant  the  real  debt 
the  bond  and  warrant,  with  a  penalty,  conditioned  to  pay  that  the  condition 
sura.  At  the  same  time,  supposing  the  defendant  and  die  in-  ^^^  *J^^f^u 
dorser  to  be  insolvent,  the  defendant  representing  this  to  be  the  tomey  to  con- 
&ct,  and  expressing  an  intention  to  get  himself  discharged  ^^^^  ^^i 
under  the  insolvent  act,  the  following  agreement  was  execu-  ^vea  day,  the 
ted  by  the  parties :  void,       wfll 

^'  Agreement,  made  this  5tk  day  of  June,  1820,  between  a    defeasaiioe, 
WUUam  Inman  and  DanUl  S.  Oriswold^   witnesseth :—  fJ   J?^^'^ 

1      "*•  debt;   e»- 

Whereas  the  said  William  Inman  holds  a  note,  drawn  by  peeiaiiy  if  the 
the  said  Daniel  S»  Griswold,  payable  to  and  endorsed  by  ^Jl^^  the 
Tlumuujlsh^  dated  October  10<A,  1818,  at  9  months  after  dayflUpalated. 
date,  for  the  sum  of  |$1372,78)  upon  which  and  for  which  to  set  aside  « 
the  said  Daniel  S.  Grismold  has  given  to  the  said  J^^J^*^  ^ 
WUUam  Inman  a  bond  and  warrant  of  attorney,  to  confess  the  ground, 
a  judgment,  on  the  1</  day  of  Juh/,  1821  ;  and  whereas  lal^L^bie^t'^^^ 
the  said  fftlliam  Inman  and  Daniel  S.  Griswoldj  have  ^^^oir  pi><^« 
agreed  to  accommodate  the  payment  of  the  said  sum,  lowed  it  to  be 
it  is,  therefore,  agreed,  that  if  the  said  Daniel  S.  Griswold  "?f^*^.  . 

^  '      o         '  without  g^iTing 

shafl,  on  or  before  the  said  1st  day  of  Ju/y,  1821,  pay  to  the  aotice  of  a 
laid  William  Inman  the  sum  of  ^250,  then  the  said  bond  foT'the™  mur^ 
and  judgment  to  be  void,  and  the  said  Daniel  S.  Griswold  P<»e« 

,  J  '-0  y  j^^      such 

to  be  discharged  from  all  liability  on  the  said  note  and  bond,  motions  to  a» 
As  witness  our  hands  and  seals  the  day  and  year  above  ™«™J"*«ft«» 

written*  the        papers 

Daniel  S.  Griswold.  (l.  s.)      ^"f"}    ^P^' 

7  \         /        ward  to    im- 

Wm»  Inmany  (l.  s.)      peach  the  pro- 

Signed,  sealed  and  delivered,  in 
&e  presence  of 

Thomas  Addis  Emmelj  Jr.^^ 


et 
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uTicA,         The  defendant  having  failed  to  pay  the  sum  originally  due, 
A^gusMw'-  Hjg  plaintiff  entered  up  his  judgment  for  the  penalty  ;  and 
the  defendant  having,  hy  the  death  of  a  relative,  inherited 
sufficient  to  pay  his  debts,  the  ca.  sa.  was  issued,  with  a  di- 
rection to  the  Sheriff,  thereon,  to  receive  the  whole  amount 
of  the  condition,  with  interest*    After  the  defendant  was 
committed,  he  tendered  to  Messrs,  Blatchfcrdir  Clizbe,  the 
attorneys  for  the  plaintiff,  the  sum  of  $250,  mentioned  in 
the  agreement,  with  interest  upon  the  same,  with  all  costs* 
This  stmi  they  refused  to  accept.    The  ca»  sa*  was  made 
retom^b  le^  by  mistake,  the  first  day  of  this  term,  at  the  Cap^ 
itol  in  the  ctty  ofAlhcmy,  instead  of  tht  Academy  at  the  timn 
of  Ulica,  4rc.  for  which  irr^ularity  the  Sheriff  had  dischar* 
ged  the  defendant  from  imprisonment ;  and  debt  had  bten 
brought  for  the  escape* 

/•  Plattj  for  the  defendant,  moved  to  set  aside  the  ca*  sa» 
for  irregularity,  and  to  enter  satisfaction  upon  the  record^  on 
the  payment  of  the  ^250,  with  all  interest  and  costs  due 
upon  the  judgment*     This  agreement,  he  said,  is  a  complete 
and  perfect  defeasance  ;  and,  having  been  executed  at  the 
same  time  with  the  bond,  it  is  a  part  of  the  same  contract, 
and    has    the  same  effect,   as  if  it  had  been  the  under- 
written condition*     {Mease  v.  Mease,  Cowp.   47*     1  Esp^ 
Dig.  2dpU  GouWs  ed.  34*     Burgh  v.  Preston,  8   T.  R. 
483.     Hodges  v.   Smith,  Cro.  Etiz.   €23.)     In  Cotton  v. 
Clinton,  {Cro»  Eliz,   755)  which  was  debt  on  an  obliga- 
tion,   "it  was  held,    that    where    an  obligation  is  made, 
and  afterwards  a  defeasance  is  made  thereof,  if  he  pays  a 
lesser  sum,  ^c.  there,  if  he  pleads  the  defeasance,  and  the 
tender  of  the  lesser  sum,  he  need  not  say  toui  temps  pris  § 
for,  by  the  tender,  he  was  discharged  of  all.^'    These  are 
the  words  of  that  case,  and  the  present  is  literally  within  it, 
though  it  be  alledged  that  the  defeasance  was  subsequent  t« 
the  bond,  and  that  we  did  not  piiy  at  the  day.     Hodges  v« 
Smith  also  presents  the  case  of  a  separate  instrument  opera- 
ting as  a  defeasance,  though  executed  after  the  bond*     The 
case  of  Wells  v.  Baldwin,  (18  John*  45)  may  be  objected,  bat 
the  demurrer  in  that  case  was  allowed,  because  the  defes- 
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nnce  was  hj  parol,  and  it  was  agreed,  tbat  bad  a  separate      tJticA, 
written  defeasance  been  taken,  it  might  have  been  pleaded.       ^rs/""^/ 
This  Court  may,  by  the  statute  for  the  amendment  of  the       iirscAif. 
law,  (1  R.  L.  518,  j.  6)  do  what  the  Court  of  Chancery    oewwol©. 
woald  have  done  before  that  statute,  vis.  relieve   against 
the  penalty,  and  confine  the  party  to  the  sum  stipulated  in 
the  condition  of  the  bond  ;  and  in  Hamilton  v.  Camming^ 
(1  John.  Ch.  Rep.  517,}  this  power  was  exercised,  though 
the  bond  was  valid  on  its  face,  upon  the  ground  of  a  secret 
contingency.     In  reality,  nothing  is  due  beyond  the  350  dol- 
lars, with  interest  and  costs.     The  plaintiff  is  concluded  by 
bis  deed  from  claiming  more. 

Clizbe^  contra.  The  bond  and  warrant  were  executed 
for  a  pre-existing  and  hvnafide  debt,  and  are  sought  to  be  re- 
duced to  the  sum  of  350  dollars  by  a  technical  objection,  at 
war  With  the  plain  justice  of  the  case.  The  application  goes 
apon  the  idea,  that  the  1372  dollars  is  the  penalty,  and  the 
S50  dollars  the  condition.  Were  this  really  so,  the  author- 
itfes  cited  would  apply  ;  but  nothing  is  farther  from  the  truth. 
The  real  debt  being  1378  dollars,  the  plaintiff  stipulates,  un* 
der  hand  and  seal,  to  receive  a  less  sum,  by  a  given  time,  iQ 
aafisfaction  of  the  whole  debt.  Now,  we  deny,  had  the  mo- 
ney been  paid  within  the  time,  that  it  would  have  been  a  sat* 
is/action.  But,  most  clearly,  when  the  time  is  suffered  to 
elapse,  without  payment,  or  an  ofler  to  pay,  the  agreement 
can  never  be  set  up  as  an  accord  and  satisfaction,  or  a  re* 
lease.  I  refer  to  the  opinion  of  Platt^  J.  in  Boyd  v.  Hitch- 
toeky  (50  John.  78,)  where  this  proposition  is  fully  consider^ 
td  and  the  authorities  cited,  establishing,  most  ponclusively, 
the  position  for  which  we  contend.  This  is  like  the  case  of 
Seymour  v.  Mintum,  {17  John.  169,)  where  it  was  decided 
that  a  promissor  cannot  receive  advantage  of  an  agreement, 
on  the'  part  of  the  promissee,  to  take  a  less  sura.  A  condition 
ihoakl  be  liberally  expounded  to  meet  the  views  and  inten* 
tions  oi^  the  parties.  {Com.  Dig.  condition^  (£•)  But  when 
of  time,  it  must  be  strictly  complied  with,  {id*  (G.  3.) 
Even  in  a  Court  of  Chancery,  time  has  been  holden  the  es- 
sence of  the  contract.  Take  the  condition,  then,  the  most 
Vou  I.  26 
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T7TICA,      Strictly  agaiDst  us,  yet  the  250  dollars  not  being  paid  withift 
^^[^Jj^^^^   *  the  year,  the  whole  original  sum  remained  due.    The  plain* 
IsMAv       titr  claims  equity.      We  put  this  matter  upon  the  same 
GaifiwoLD.    ground.     We  ask  equity  ;  and  that  when  the  plaintiff  comes 
to  ask  it,  be  should  do  equity.     Here  is  no  consideration 
whatever,  for  releasing  the  debt;  and  the  plaintiff  himself 
must  have  understood  the  agreement  to  be  merely  collateral. 
I  am  not  aware  of  any  such  mistake  as  is  alleged  in  the 
ca.  sa.     But  for  greater  caution,  I  ask  a  rule  to  amend* 
This  the  Court  may,  and  frequently  do  grant  of  course,  un- 
der these  circumstances,  without  requiring  any  notice  of  a 
cross  motion. 

Curia.    This  is  not  an  application  to  be  relieved  from  s 
penalty,  under  the  equitable  power  of*  the  Court.     The  de^ 
fendant  asks  us  to  discharge  him  from  the  real  debt,  upoft 
the  ground  that  he  had  agreed  to  pay,  and  the  plaintiff  to  ac- 
cept, a  less  sum  by  a  given  day  ;  though  there  was  an  utter, 
deiault  in  paying,  or  attempting  to  pay  that  sum,  until  long 
after  the  day.     Suppose  the  whole  of  this  matter  had  been 
written  in  the  condition,  how  would  it  read  there  ?    It  would 
then  be  to  pay  the  real  debt  of  $1378  :  but  if  250  dollars 
are  paid  by  the  given  time,  then  this  real  debt  to  be  void  ; 
otherwise  of  full  force  and  virtue.     It  might  possibly,  in  such 
a  case,  extinguish  the  debt,  if  paid  by  the  day  ;  though  of 
this,  there  would  be  some  doubt.     But  most  clearly,  with-^ 
out  a  payment,  strictly  within  the  time,  it  could  not  have 
tliat  effect.     It  is  like  saying,  uhder  seal,  '^  pay  me  less  and  I 
will  discharge  you.''     The  condition  must  be  complied  with, 
or  the  ofler  goes  for  nothing.     The  cases  supposed  by  the 
defendant's  counsel  to  bear  most  upon  the  present,  were 
those  which  he  cited  from  Cro.  Eliz.     But  the  question 
presented  by  the  first  case,   was  merely  whether  the  instru- 
ment was  valid  as  a  defeasance.      It  had  been  strictly  com- 
plied with  ;  and  in  the  last  case,  tlie  question  was,  wlietber, 
after  pleading  a  tender,  which  we  must  take  to  have  been 
strictly  according  to  the  defeasance,  the  defendant  was  bound 
'  to  say  tout  temps  pris^  and  holden  not,  because  the  act  of 
tender  was  a  discharge.    The  motion  must  be  denied  ;  and 
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fre  grant  the  application  to  amend,  without  requiring  notice      utica, 
to  be  given.     These  amendments  are  often  granted,  in  an-      Z^^Z^^^ 
•w^  to  a  motion  for  setting  aside  the  proceedings,  tqion  the      Browv 
papers  prennted  to  impeach  them^  without  requiring  the  par-       afm!C. 
ly  amending,  to  notice  the  motion  on  his  part. 

Such  is  the  conclusion  to  which  wc  have  arrived  upon 
this  summary  application.  Though  the  motion  is  denied, 
jet  the  party  may,  if  he  chooses,  have  it  determined  in  a 
wore  solemn  way.  Indeed,  we  perceive,  by  the  affidavits, 
that  an  action  of  debt  for  an  escape  upon  this  ca.  sou  is  now 
pending,  wherein  the  whole  matter  may  be  litigated. 

Rule  accordingly,  (a) 

(a)  If  a  creditor  a^free  to  remit  part  of  the  debt,  Qpon  condition  that  the 
TttidtM  be  paid  within  a  dertaln  time,  the  condition  must  be  strictly  pev- 
ibcmed ;  bat  he  may,  by  his  oomeat,  eolargis  the  time,  and  inch  oooseat 
will  bind  him  in  equity.  {Robertson  v.  Campbell  &  Whultr^  2  Call,  431 ») 
An  agT^ement  of  a  creditor  to  remit  the  damages,  recovered  upon  the  affir- 
nance  of  a  judgment,  upon  condition  that  the  debtor  pay  the  balance,  with 
hitorest,  by  a  certain  time,  is  binding  upon  him,  and  will  be  enforced  in 


Brown  against  Aplin« 

S.  Beardsiey,  moved  to  amend  the  capias  ad  responden*  ^  *"aSen3k 
duw,  issued  in  this  cause.  The  test  was  the  last  day  of  Janu-  edby  correct- 
aiy  term,  1823 ;  but,  by  mistake  it  was  in  the  name  of  John  S^the^name  of 
Savage,  CA.  Justice,  who  was  liot  appointed  till  after  that  tt»«  Chief  Jut» 
term.  The  motion  was  to  substitute  the  name  of  Ambrose 
Spencer,  Ch.  Justice,  who  was  then  in  office. 

/.  C.  Spencer,  contra,  upon  notice  of  a  motion  for  that 
purpose,  moved  to  set  aside  the  writ  for  irregularity* 

Curia.     Take  your  rule  to  amend  the  writ,  on  paying  the 
costs  of  the  apphcation  to  set  it  aside,  (a) 

(c)  Vid.  Uniied  States  y.  Hanford  Sc  Ely,  (19  John.  173.)    Where  tM 
o^piu  was  amended,  though  wrongly  tested  in  the  name  of  \he  former  Ch, 
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VTiCAf 

August,  18^, 

BKlwBTf '       ^  f^^'  PaaAxmwn  Bekkbt,  one  of  the  JiMtices  of  the 

Peacs  of  Ibe  county  of  Erix. 

A   justice's      A  RULE  had  been  granted,  at  the  last  teiro,  requiring  the 
BmiDin^    and  Supervisors  of  the  county  of  £ne,  to  shew  cause,  by  the 

"^"^  fr^L^^'^e  ^^  ^^^  ^^  ^^  present  term,  why  a  mandamus  should  not 
town  to  «no-  issue,  commanding  them  to  audit  and  allow  the  account  of 
Btate,  \re   a  Mr.  Bcnnn«^,  as  a  cofuniy  charge^  for  services  rendered  by 
town,    not  4  him,  as  a  Justice,  under  the  first  section  of  the  act,  Ises^*, 
'  44,  ch*  220,  s.  1)  in  and  about  the  examination  and  removal 
of  paupers,  from  (he  town  of  Buffalo,  to  another  town  in  this 
state,  vrhere  they  were  settled.    And  the  only  question  was, 
whether  these  services  were  properly  chargeable  to  the  iowtt 
for  whom  they  were  rendered,  or  to  be  audited  and  allowed  • 
as  a  part  of  the  contingent  charges  of  the  c(mn^<»^ 

Talcott,  (Attorney  General)  shewed  c^use. 

iS.  Beardsley^  contrs^,  cited  the  statute,  {sess.  44,  ckS\  IT^ 
f .  3.) 

Curia.  This  is  properly  a  town  chaige*  The  sen^ices 
were  rendered  in  behalf  of  the  town,  who  wished  to  avoid  the 
expense  of  maintaining  the  pauper,  by  sending  him  to  ano- 
ther town  in  this  state,  where  he  was  settled.  Suppose  the 
case  had  come  to  an  appeal,  the  town  must  have  carried  it 
on  at  their  own  expense^  and  they  ought  equally  to  pay  all 
the  other  expenses  incidf  n^  a  removal,  for  their  particular 

l>enefit,(a) . 

I^ule  discharged. 


(a)  Vid.  «eif.  36/  eh.  78,  #.  9, 1  R,  L.  282,  where  the  eonttahUU  chart 
yes  for  trvupprtiog  a  paup^,  auder  an  ptijer,  are  made  acountj  chavfj^iu 
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UTICA, 


Sparta,'  Hfimr  Dow,  one  of  the  Overseers  of  the  Poor,     ^^iJ^^J^ 
of  the  towB  of  Buffalo,  id  the  cottnty  of  Erie. 

S.  Ss  AR09LST,  moved  for  a  mandamaa  to  the  Supervisors  ^,  J^^[^J 
of  Erie^  commaadiog  them  to  audit  and  allow  Mr*  Doa^a  auperyison  in 
aeconnt  and  disbarsements,  for  medical  attendance  upon  ^^^^^  ^ 
EUU  and  Davis^  two  paupers,  haying  no  residence  in  this  lupporting  & 
fitdle.  These  expenses  were  incurred  under  an  order  o(  ^x^f^tieinuir 
9L  niigU  Justice^  made  pursuant  to  the  25th  section  of  the  '^  ^'^  * 
act  for  the  relief  and  $eitlement  of  the  poor^  (1  R.  L.  287-8,)  dicatioa  of  two 
And  the  objection  was,  that  no  previous  adjtidicntion  by  two  tbe^^tioo^ 
mHce9  had  been  made,  that  the  paupers  were  not  settled  in  Mtiiement,  ia 
this  state.  The  order  of  the  Justice  recited  the  matters,  re-  The  usual 
epnr&d  by  the  act,  to  entide  the  transient  pauper  to  the  re-  gJ^yJti^*"^ 
lief  which  it  directed.  toQug;h. 

TWcott,  (Attorney  General)  opposed  the  motion. 

Curiar  In  tins  case,  the  Overseer  was  applied  to  for  re- 
Eef,  by  certain  paupers,  not  belonging  to,  nor  settled  in  any 
town  of  this  state.  He,  together  with  the  Justice,  makes 
the  inquiry  directed  by  the  act.  and  an  order  is  made,  under 
which  the  expenses  here  sought  to  be  reimbursed,  were' in- 
curred, and  have  been  paid.  The  ground  taken  by  the  Su- 
pervisors, was,  that  there  should  have  been  a  previous  adju- 
dication of  two  Justices,  upon  the  question  of  settlement. 
This  was  not  necessary.  The  statute  commits  this  matter  to 
a  single  Justice  and  Overseen  The  Court  will  go  so  far  as  to 
intend  that  all  the  requisite  steps,  preliminary  to  the  order, 
were  taken.  Hene  they  are  recited.  The  question  raised 
by  the  board  is  substantially  decided  in  Adams  v.  The  Sur 
pcrvisors  of  Coltanbia,  (8  John.  Rep.  323. } 

Motioii  grante4«. 
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UTICA, 
August,  1833. 

CoopBn  Cooper  against  Bioalow  and  Searls.  ^ 

BioAi^ow.  BiGALOW  against  Cooper  and  Hsnrt* 

A  jodg:inent      jj.  R.  Storrs,. moved  the  set  off  in  this  cause,  which  waa 

MiV  costs  only  , 

^in  be  set  off  Considered  at  the  last  term,  {ante,  56,  S.  C<  which  see.) 

a^^ainst  anoth 

on  ^^m^on*'      Bigalow  and  Scarls  had  since  been  discharged  from  prison 

potwithstand-   under  the  insolvent  act. 

ney's  lien ;  al-      The  judgment  in  favour  of  Bigalow  was  for  costs  only,  and 

^d^^  t*^b  ^^  ^^  ^^^^  ^^^^  '^®^  ^^^  ^^y  of  serving  notice  of  this  mo- 
asuigned  to  tion)  he  assigned  the  same  to  his  attorney,  to  secure  to  him 
client  as  secu^  ^^  costs,  which  are  yet  due.  Notice  of  this  assignment, 
rity  for  his  under  the  hand  of  the  attorney,  and  that  they  should  not 
notice  is  giyen  Settle  with  Bigalow,  or  make  any  pajment  to  hip  of  the 
*  art  *  **^  w'th^  costs,  was  the  same  day  served  on  Cooper  and  Henry. 

direction    not 

to  arrange  the  H.  B.  Davis,  contra,  insisted  on  the  assignment  and  no- 
eT^nt ;  *  cspe^  *^^^>  ^^  *  circumstance  taking  this  out  of  the  case  of  Simpson 
eiaiiy    where  y.  Hart,  (14  John.  63)  jipon  die  authority  of  which  this  roat- 

the     attorney  ,  ,         ,      ,  rw,,  ^    .      , 

has  notice  of  ter  was  moved  at  the  last  term.     The  attorney  stands  m  the 

^e  "^^^^''^  character  of  an  assignee  for  a  valuable  consideration,  and 

that  it  wiU  be  has  given  notice  to  the  opposite  party  not  to  interfere.   This 

Court  have  decided,  at  the  present  term,  that  the  attorney's 

lien,  and  acttutl  notice  of  it,  shall  prevail  against  the  equity  df 

the  opposite  party,  (a) 

Slorrs,  in  reply,  said  the  attorney  was  not  an  assignee  up^ 
on  any  new  consideration ;  ^nd,  therefore,  stands  in  no  hot- 
ter light  than  before.  He  has  himself  acted  with  full  notice  of 
our  equity,  and  the  Court  will  say  to  him,  '^  you  remain  pre- 
eisely  as  you  did  before,  claiming  in  virtue  of  your  lien  as 
attorney*"  He  looked  to  the  credit  of  bis  insolvent  cli- 
ent, by  which  he  must  abide ;  and  not  take  hfe  money  from 
the  pocket  of  the  adverse  party.  This  is  not  equitable,  while 
the  opposite  course  is  so.  {Porter  v.  Lane,  8  John.  357. 
Ross  V.  Dole,  13  id.  306.) 

(a)  I  suppose  the  ooatttel  alladed  to  Power  r.  Kent  ei  al,  ante^  17^. 
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Curia.  We  had  no  doabt,  at  the  last  term,  about  allow- 
ing this  set  off,  had  it  not  been  for  the  then  subsisting  impris- 
onment of  Bigalow  {r  Searls  upon  the  ca.  8a.{a)  By  their 
dischai^e  under  the  insolvent  act,  that  obstacle  is  removed. 
Their  discharge  lefl  two  mutual  unsatisfied  judgments,  which 
were  the  proper  subject  of  an  equitable  set  off,  upon  appli- 
cation to  this  Court,  unless  the  subsequent  assignment  and 
notice  give  preference  to  the  lien  of  the  attorney.  The 
right  of  set  off  had  attached ;  and  the  attorney  had  full  no- 
tice that  it  was  claimed,  at  the  time  he  took  the  assignment 
from  Bigalow*  These  circumstances  do  not,  in  our  opin- 
ion, alter  the  question,  and  the  motion  must  be  granted. 

Rule  accordingly. 


UTICA, 

August  1823. 


(a)  Mr.  Foot,  \rho  opposed  the  set  off  in  that  case,  mentioned  the  Hen  of 
theattoraey,  as  one  ground  of  opposition  to  the  motion,  which  I  forbore  to 
Botiw  in  the  report  of  the  cose,  because  the  matter  turned  on  the  impris- 


GERHAm  against  Dakin. 

i^ssDKPsiT.  Plea,  the  general  issue,  and  a  discharge^  up-* 
der  the  act  of  7lh  Jtpril^  1819,  ^^  to  abolish  imprisonment  for 
debt  in  certain  cases."  (Vid.  se9s.  42,  cA.  101.)  The 
plaintiff  took  an  issue  on  the  second  plea,  and  tried  the 
cause  at  the  Columbia  Circuit,  {Jime^  1833)  when  a  verdict 
was  found  for  the  plaintiff  on  the^r^f,  and  for  the  defendant 
OQ  the  second  plea.  • 

lAT.  P.  Talimadgej  mov-ed,  that  judgment  be  entered  &>r 
the  defendant,  for  the  costs  of  the  second  plea,  and  trying 
the  issue  thereon* 

Bushnell,  contra. 


Curia.     We  grant  the  rule. 


Motion  granted. 


In  assump- 
sit) and  plea  of 
the  general  is- 
sue, with  a 
discharge  un- 
der the  act  to 
abolish  unpHt' 
onment  for 
deht^  ice,  issue 
and  trijil  on 
both  pleas, 
verdict  for 
plaintiff  on 
first,  and  for 
defendant  on 
second  plea ; 
judgment  waa 
ordered  for 
the  defendant 
for  the  costs 
of  the  second 
plea,  and  try- 
ing  the  issue 
thereon. 
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UTICA, 
August,  \d8So 

8CBR0BPrKIr 

JmwMhL.  ScHRofipPEL  against  Jewell  and  other?. 

Where  ft  In  August  ietm,  4  821 ,  there  was  a  judgment  for  the  plain- 
Mtoff  on  trial!  ^^  ^^  ^^  caase,  on  which  a  balance  of  ^217^91  remained 
and    aUowed  jue  on  the  1 7th  of  July.  1 823 ;  and  Jewell  was  arrested  upoD 

againtt  a  still  «/'  '  r 

larser  claim,  a  CO*  sa.  tbereon,  and  still  remains  in  gaol.  An  action  of 
IreiteS"*^  assumpsit,  in  favour  of  the  defendants,  against  ^plainliff', 
the  second  ac-  was  tried  the  said  17th  of  Jtdy^  wherein  the  said  balance 
ment  so  ^  off  ^^  ^^  ^^9  ^^^  passed  to  the  jurf,  who  fiiund  a  verdict  for 
is  satisfied,  and  (he  defendants  in  this  cause.  Upon  this^  a  case  was  made 
discharge  a  bj  the  plaintiff,  upon  which  he  intended  moving  for  a  new 
party  impns-  ^^j^i  ^pQ^  several  points  of  law  raised  at  the  Circuit* 

oned  thereon,  '     '^  * 

and  order  the 

enti^  of  satis-  6.  C.  Bronsony  moved  to  dischai]ge  Jewell  from  imprison- 
^'^not^be  «n«n*>  a»*  «»*««•  satisfaction,  &c 

done  where  a 

case  is   made,       £•  Clark,  COntra. 

and  a  motion 

for  a  fiftmr  A  ri&l 

is  pending  in  Curia*  Were  the  second  cause  terminated,  bj  the  entrjr 
1;^®^  •**^"^  of  a  judgment  upon  the  verdict,  that  would,  doubtless,  be  sin 
extinguishment  of  the  judgment  in  this  cause.  But  a  case 
has  been  regularlj  made,  upon  which  the  party  maj  move 
for  a  new  trial.  Jewell  must  await  the  result  of  that  pro- 
ceeding. It  win  be  a  satisfaction,  or  not,  according  to  the 
event.    The  application  is  premature. 

Rule  refu8ed.(<») 


(a)  Had  the  balance  been  found  for  the  defendant,  in  the  second  action , 
whether  the  Coart  woold  order  satSsfiiction,  evoi  alter  ja<]|g;meiit  I  QjOar*. 
(Vid.  Mumford  y.  Stodter^  anity  178.) 


cause. 
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Va^tdkhpott^ 

lloTiDV,  for  a  commiMon,  in  behalf  of  the  defendant,     An  affidaTit 
^rho  made  affidavit,  "  that  R.  B.  is  a  material  witness  for  ,^^*  2*"wffi- 


deponent,  tn  the  above  entitled  cause,  as  he  is  advised  ^^^^  .  ^    }^ 

t  •         1         .1     .    1.  k     ■  .    t       ,  shew  the  wit- 

bj  cotuim,  ana  y^tjIj  t>)e)ieve8  .iO'be  true  :  tmdihat  he  e^n-  nesB  to  be  ma- 
noiMfdy  proceed  to  the  trial  threof,  wjithouJ^  tht  te$tim^^.</  !^,*^'lS^.*tLd 
the  said  B*  £»''  and  that  theivitness  reside^  ^^^  o^  '^  state^  that  be  n  out 
and  where.  And,  becai^4he  affidavit  4id  not  ^t^  that  tion^of  tiie 
the  defendant  coald  not  safely  proceed  to  trial,  &c«  qs  advi-  <^»^* 

''  *        .  •  It  need  not 

etd  by  counsel^  objection  was  takep.     But,  add,  that  the 

fMrty     cannot 

Per  Curiam.     The  affidavit  shews  fenougb,  without  this,  {^^tifai^'^*! 
The  statute  ia,  that,  ^Mf  any  material  witness,  in  any  action,  out  sadi  civi- 
le, ahall  not  reside  in  this  state,  it  ^alt  be  lawAil  ibr  the     °^* 
Court,  on  affidavit  or  pi^oof  being  made  thereof,  to  the  satis- 
(action  of  the  Court,  to  grant  the  cc^mnlisslon/^  It  is  enough, 
t»^^9  1^  suavity  that  0^wHm/fi^,k  wilbofit  ih«  jurisdi^:- 
tion  ofth^  Co«|t,  and  <hat«be»  ibiMteriai,  which  is  suffi- 
ciently shewn  here,  and    the  advr^e  of  counsel  is  ^o  far 
sworn  to.     That  th^  P^f^  pain^ot  .iafely  proceed,  &c.  .i» 
i9Q»lysaga« 

Motiihi  gratited« 


Vardekpokl  against  Wright. 

I^HE  defendant  endorsed  his  appearance  dn  thci  capias  ad     Theserrice^ 

resp*  in  this  caus^,  on  Simday^  and  this  service  was  admitted  ^^y'biihe 

io  be  void,  within  the  case  of  Taylor  v,»  Phillips^  (3  E^ast,  iteft»d»trt^s  tt- 

15^)  and  Fi/^ld  v.  Park^  (20  John.  140.)'    It  was,  th^reifore,  p^tJ^^e!**^ 

Void  ■  Nbr  h 
mfioani]  aotitse  of  I'etaiadr  a  -wkfet of  tbe  ittfegpiUcriiy.  t'lili  ii ndti«ti  a^peftrancei  ndr 
is  it  eqairalent  to  an  appearance  in  the  cfiuse.  . 

An  appearance  can  be  in  bat  one  of  three  ways,  y'vL  by  tiXmz  tp^tiol  or  t&mmol%  bail )  err- 
by  mitring  an  apptanmct  at  the  clerk's  office. 

Vat.  I.  37 


J 
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V. 

KlRKPAT- 

RXCK. 


trricA,  moved  to  set  aside  the  return,  and  subsequent  proceedingr# 
^^vItn^  '  ^^^  ^"^^  ^^  opposed,  because  the  defendant  had  retained  aa 
Mfbrat  attorney,  who  had  given  a  general  notice  of  retainer  in  the 
cause.  It  was  insisted,  that  itbis  was  an  affearanu^  and, 
theteibre,  ^  waiver  of  the  irregularity.  Roh  4^  J^eilsott  v.- 
Mqfattj  (3  John.  Rep.  257)  and  Van  Vechten  v.  Paddock^ 
(12  John.  178)  were  cited  for  the  defendaoL 

Curia.  The  notice  of  retainer  is  not  an  appearance* 
This  can  be  in  only  one  of  three  ways,  viz.  either  by  putting 
in  special  bail  /  filing  common  bail ;  or,  causing  an  appear* 
ance  to  be  entered  at  the  Clerk^s  office. '  (De  Wendelaer  v. 
Coonur  <{r  Z)ae,  6  John*  328*)  Nor  can  this  notice  be  con* 
«idei«d  equivalent  to  an  appearance, 

»  .  *  ' 

Motion  granted.(a) 


t  I 


(fi)  Taylor  J.  Phillips^  (3  Easly  155.)  In  this  cause,  the  copy  of  the  la- 
titat was  served  on  Sunday. '  On  moving  to  set  it  asSde,  raiioils  nets  of  ttie 
defendant  were  insisted  upon,  to  a  watt«r,  tlie  aifett  ^  "MUtk  fhs  Co«K 
did  not- distiiiBay  ym  apmi  hiAlM^.m€nkm9»%h,Ck,^.  «aid.tli«t  k 
was  a  Salter  Afppbiick  Rolkart  ^I^t  «a  proceedings*  of  the  nature  described 
in  the  ^tatute,  should  Ive  had  on  a  Stmday ;  and,  therefore*  the  reg^ularity  op 
irregularity  of  them,  could  not  depend  on  the  assent  of  the  party  aftfer- 
wards,  to  waive  aa  objection  to  sudi  proeeedingti  wblcb  wvre,-  ihi.:tiMla- 
fO^Tes,  tbaolataly  avoided  by  the  statute."  •    . 


Mu^LAAv  against  Kiekpatrick. 

▼it^  o*  M**al  Motion  for  a  commission.  The  agent,  and  attorney,  in 
g^t  or  attor-  fact,  of  tiie  plaintiff,  acting  under  a  sealed  letter  of  attorney, 

*uffidMt"*'to  ^^^  ^^^  ^^  ^®  conduct  and  management  of  the  subject 
move  for  a.,  maiter  of  this  suit,  and  under  whose  direction  the  suit  was 
upon,  without  brought  and  ia  proceeding,  made  the  affidavit  on  which  the 

■hewing  an  ex* 

iSOse  for  iti  not  baingmMle  by  the  paKy  himself. 


\ 


u 
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motion  was  founded,  without  shewing  any  excuse  why  the  utica, 

party,  himself,  had  not  made  it  j    and  ttiis  was  objected  ^^^J^J^^ff^ 

against  the  motion.  Powk|^ 

Curia.    Take  your  role*(ii)  '^*''^' 

Motion  granted- 

(a)  Via.  Dmaram.  r.  Km  Zandi.^J^n,  Cu.|q. 


Power  c^mst  Kbnt  and  Whalet* 

In  this  cause,  the  plaintiff *b  replicafton  having  be«R  de-  ^^  ^^^ 
nrarred  to,  he  served  an  amended  replieatioa  ^upoti  a  during  the  ab* 
«ferk,  in  the  office  of  the  plaintiff's  attorney,  the  latter  be-  JJ^le^  ^ 
ing,  and  having  been,  for  some  time  before,  absent.  The  rewnu  him,  u 
cleric,  during  such  absence,  requested  the  plaintiff's  attor>  ng^^  btHiDe» 
ney  to  give  him  an.  amended  replication  i  and,  after  recei-  of  theofficA : 
ving  it,  told  the  latter  that  all  was  right.  No  riile  to  amend  in^iy,  where] 
was  entered,  and  the  plaintiff's  attorney  having  taken  an  in-  ^"^  ^^^^ 
quest  upon  the  issae  tend^^  by  the  replicatioii,,one  4|tt^-  Mnoe,  he  re. 
tion,  upon  movii^  to  set  aside  this  inqaefit,  waa,  whether  S!J^ed  wphl 
the  ekrk  had  power  thus  to  waive  this  irregularis,  hi  t>mit-  <»^on,  and  a- 
tiog  to  e»ter  a  lula  to  amend,  a;ad  to  accept  the  replication  waive  the  for- 
witboat  that  fonnality.  "^^7  ^^    f' 

^  rale  for   ineh 

amenduieDtf  it 

D.  Woodsj  for  the  defendant.  was     holdea 

binding     op- 

Slower,  contra.  -    .  .        *•  •ttorney. 

Curia.  The  cleric  represents  the  attorney,  daring  Us  ab- 
sence, as  to  all  the  ordinaiy  proceedings  of  the  office,  and 
was,  consequently,  authorized  to  make  this  arrangement. 


•  ►  t 


'  '  Motion  denied* 


V 

\ 


m  cAifes  (n  tkIe  swreme  court 


VTICA. 


// 


fecOTT 

RrsHMAw,  Scott  «^«iw*4  Ri^my. 

r_J> 

A  Justice's      Certiorari  to  a  Justice's  Court.     The  Justice  had  madi^ 

-writ  of  certio-  ^  return,  but  had  aiBxed  no  seal  to  it*     The  deleadaot's  at- 

lSi"und€T*8caf  ^o**^?  entered  the  usual  rule  to  assign  erroi^  and  proceed- 

Hia  court  is  ed  to  take  a  default  for  not  complying  with  it ;  and,  upon 

^  An'^^Mtion  ^^^^  ground,  it  was  now  moved  to  set  ?iside  th^  deiauU  as  ir* 

for  a  fiUse  re-  regular, 
turn   win  He,     ^ 

turnlsDotsea-  Curia.,  'there  13  no  necessity  for  a  seal  to  the  return, 
^It  is  enoturfu  *^^  J««lic«'  »s  liquatly  liable  for  a  fiiUe  return,  as  if  a  seal 
UutitSst^Bder  had  been  mffitfid*  Hi$  Court  is  not  of  record  ^{a)  and  a  re<« 
iuLfiA. .  ^  turn  under  bis  band  is  safficienL  The  statute  does  not  re-> 
qdirb  aseal,  nud  if^e  taa  $ee  no  r^aeon  why  one  should  be 

Motion  denied. 


(ay  V«d:  S^Bft  ^.  MVfmti  ante  99. 

*»'■.'  •        • 

(b)  'J'lMreif.cfrtwIjtM  Kp^riod  cue  which  detenahies  that  the  setd  of^ 
single  Justice  is  aecfiBsary  upox)  his  return  to  a  certiorkri.  It  is  iaM  in  tVIU^ 
ianu*  Justice,  Ctrtiormri  viii  "  There  can  be  ao  dDttbt  Ikit  thai  a  vetura  \ff 
individual  J  ustifl^  sbouli)  ^  under  haad  and  satK^  fl»  Ar  fcs  i  eeal  is  «omh 
cemed,  this  has  been  said,  in  sevenil  books,  of  all  returns  to  nrrits  of  oertio» 
ran,  whether  directed  to  inferiour  courts,  or  single  ibafi>tnrt)w»  Tht  say- 
ing:, >n  relation  to  the  latter,  is  probably  founded  on  2  Hawk,  eh.  27,  $,  65. 
And  there  are  several  old  cases,  which  look  like  reqoiritig  a  8e«d  by  inferi- 
our courts,  (vid.  Cro.  EKz.  891.  1  Leon.  311.  1  Lev.  311,)  upon  the  au- 
thority* of  Whli^,  writers  have  t)roceeded.  (Vt4»  Bitm^,  /.  Certiorari  iv. 
fae»  Ab.  Ceriior^ri^  f^H,)  Yet  HawkintwemB  to  be  overruled,  even  in 
Enfflar^  ^  to  tb.e  ^ei-ipur  c^ur^and  after  adiuittiog.this,  as  Mr. H^iUutmi 
does,  it  is  difficult  to  conceive  on  what  ground  the  necessity  of  a  seal  for  th6 
single  magistrate,  eao,  in  ipy^case,  be  longer  inaintained.  ff,  as  is  probe* 
ble,  the  idea  o£  a  seal  has  arisen  from  the  analogy  between  a  court  ax^ 
corporation,  the  reason  for  requiring  one  to  represent  a  coor^  rowpQWld  by 
«  collective  body  of  magistrates,  would  seem  to  be  much  stronger,  than 
where-A  tinffe  Man  i»cafled  npos  to  retttm.  I  appe&l  to  the  experience  of 
the  prefesskm,  that  a  Sheriff^  yetura  to  his  process,  ig  oi^nffrily,  hot  Un^ 
^er  sed  f  m^fV9mm*f4Jb»  ibUewiagc^iM)  thatfai»^t^mtD|t  wtitpf  ia- 


I 


'% 


■■* 
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•  EvBHirr 

EvERiTt  ngainsi  D«  Gaorr;  D,  J^^^^ 

Iff  iasiwnpaitj  the  plea  was  the  general  issue,  w^ich  con-  Oa  inqaest 
eluded  thus  :  ^'  And  of  this  he  puts  himself  upon  the  coun-  !,,„«  ^m  |^ 
try,  &c."  omitting  to  add,  "  and  the  said  plaintiff  likewise.^'  ^^!^thimS 
And  the  plaintiff,  without  adding  a  similiter,  proceeded  and  no  aimiiiur  \m 
leok  an  inquest  bj  de&ult ;  which,  for  that  cause^  it  was  now  pie^f  then! 
wtBfftA  to  set  aside*  ^^^^  >"»««  '^ 

W.  Wm  Bogardus,  for  the  motion.  vordB «« and  of 

^     this    he    putt 

Ruggi^  4r  BuUdey,  contn.  ^^1  J?!?* 

In  such  a  casei 

nikc^'thaUbe 

construed     t* 

^uiry,  or  the  retura  of  a  Coroners'  inqnestt  need  not  be  sealed  :  and  Cai>  W*aa  Hm&i^ 

^eesfj  itt^ipixMl  note  ii  gaaeral,  that  **  a  retom  to  aoertiorari  need  not  bft  ^^' 


Rxx  Y.  PICK9RSGIIX  ef «/.  (CM,  Cat,  297.) 

DAvavroKT,  moved  for  a  mle  to  shew  cause,  why  the  return  to  a  e«r« 
ibrazi,  to  rcmore  an  indictment  of  the  defendants',  at  the  quarter  sessions  of 
tfie  o^OBlSf  of  JlfiAttsMBilor  a  fraud  and  oonspirsief  ,ahpald  not  be  quadMd. 
fhm  ibrdi  Sairfaieh'the  wH  ran  was,  **  To  our  Justices  of  Oyer  and  Termi- 
f^  ner^  Ac  That  yon,  or  one  of  you,  send,  under  your  teati,  or  the  seah  of 
^one^  jfom^.icek  And  aow  he  contended,  that  the  return,  not  harmg;  been 
nadeia  Qomplianoe  with  the  ezigeasy  of  the  writ,  mnut  bein^  under  $ealt 
eoold  net  be  snjqported. 


Morgan^  opposed  this  application  s  and  insisted  that  it  was  not  ni 
§7,  and  was  not  usual  in  writs  of  ix^quiry,  where  Hit  to  directed  ;  and  ^ 
appealed,  for  this  fact,  to  the  Under  Sheri^  of  the  chy  of  Londbyi,  then  ia. 
Covt,  who  confirmed  him* 

Bvuju,  J.    It  tafts  been  nsqtt  aot  to  return  Coroner^  inquests  mte 
seal. 

BgnfifgtorU  after  some  c^naiderttiQU,  witbdrew  his  motion, 

Mir.  €Ww>#adft  tl»e  S>l]«wiDg 

VoTK.    Itttheetseef  ne»»«tr.4MiM,  Ibf.  Jlfliy  10^  11M,  Mi 
^a.th»  wiat«fa8mdii9onth9retiHBat9awi<itpf4«rtiorffri,).wM«ne«f 

th0«nrpBi«iB%^jatiia.ipwa«  ^fL^i^iViti  wm  ji»in(lfii#<l mm tim 
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* 

uTicA,         Curia.    The  isdoe  is  raffictentlj  joined*    ^^SiBCm^^ztik^ 

^l^^l^^^  close  of  the  plea,  shall  be  construed  id  this  case  to  mean  «tr 

Tbx  Peoplb  try  necessary  matter  that^ugbi  to  bt  txpr€M$td;  and  so  At<e 

^    ^'  several  authorities.     (Co.  Lilt.  11  b.     Per  Ld.  Mansfield 

^  Aston,  J.  in  Sayer  v.  Boyer^  Cowp.  407.)  We,  accordii^- 

Ij,  construe  it  to  mean  a  similiUr.{a) 

Motion  denied. 


(a)  Vid.Mmni6ate^  Crft.  Jtt. 502. simI  Bertmv^M^rtdem  id,  67,  3 
SiMtr.  1793,  Statute  of  amendments  and  jeofiulf^  1  R,  X.  118-1S«  that 
the  Jcnticefi  thaO  pretiaedio  ^^jtdffM^t  upon  a  tfrdMp  nqftwjlbitfadi^ii 
a  roisjoiiuiig  -of  the  usaa. 


The  PfiOPi<B  against  Chapmait,  SheriiTof  Senecfr. 

itt  ■  asetknp- 
250    dollars ;      ATTACHMENT.    The  ori^nal  stut  {Stocking  T.  JlPCrumy 

bringing:     in  costs  upon  the  attachment,  for  not  bringing  in  the  defendant's 

thedefoidant't  ij-j_ 
body,  common  ■'*'"/» 
pleas  costs  a- 

*one  are  allow-      Powers,  finst  Jadge  of  Csytfjpa,   allowed  only  common 
And  the  rule  pleas  costs.    He  also  taxed  the  following  items  in  die  bill 
tarT^„it  ««Sain8t  (he  Sheriff,  viz. 

and     affidavit 

of  service,  &e.       Retaining  fee,  $2,50 

texable'^^d!^      Motion  and  rule,  that  Sheriff  bring  in  tU  body 

the     Sheriff;  of  defendant,  or  shew  eause,  fyc.  37| 

aadshooldnot        ..    .     ^  '  ,        iJ.T     •     ^  • 

be    taxed   in     '  Jsatut  of  assnu,  1 9  ctsm  dr.  affidavit  Qf  service, 

^  original  y^^^  3,  aM  2  *  cenis^  (md  ccfy,  at  $  cents,  74 J 

A  retaining 

fee  is  sUowa-      Qq  appeal  from  this  taxation,  it  was  moved  1.  Whether, 
ble  in  tha  ^         .      *»  i»         ai  ♦         • 

eaura*  as  th^  costs  were  but  those  of  the  Common  Pleas,  m  the 

original  suit,  the  costs  of  this  suit  should  be  the  same;  and 

the  Court  held  that  thej  should.    3.  Whether  a  retaining 

Hfee  dioaldte  allomd  i  and  heU^  .tliat  it  diouldf  tljp  h&p^  a 

new  suit.    3.  Whether  the  rule  to  bring  in  the  body,  witla 

ihe  abdve  iteois,»wliicfa  follow,  riioiild  be  ta^ed  in  this  suit ; 

and  held  that  they  should ;  and  so  tbe  taxation  was '  affirme^^ 
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ttnroaghout.    Ad^  4*  The  rale  for  bringiDgin  tfie  bodj  W&ft      utica, 
itrickes  oat  of  the  bUl  of  CMts  in  the  oiiginai  cause,  for  the  ^"".f]^!^;^^ 
Tenon,  tbat  it  wai  taxed  against  Qie 


Rale  accordingly. 


'  '  BtnTUR,  nkHred  fnr  JHdgmeDt  as  in  case  nf  non-suit  A  di^^wf 

'  of   ptptn    to 

S.  A.  Foot  objected,  that  the  affidavit  <^  service  stated  that  ^*  ^^f^ 
the  papers  were  served  on  the  plaintiff's  attorney  by'deliv-  whii«  tacii 
ering  the  same  to  a  clerk  in  bb  office ;  without  stating  that  oSoe,  u  a  ▼«- 
the  attorney  was  either  absent  from  home^  or  abient  from  his  }^^^^^ 

sjics^  ftttomey    » 

tiMire  pr»MDt| 

Gsrbu    Service  on  a  ileA,  while  in  the  office,  is  suffi-  ^^-^^^ 
cieot,  wbetber  the  attoniey  be  there  or  not. 

]tIotion  granted*  [ 


Judgment  for  the  pliuntiff  ^  and  direction  on 
f.  fa.  to  kvy  ^309,7^ 

Tarquhabsov  2 

r  Judgment  lor  the  piaintifl^  and  diieotiAii  cm 

Th.s*a«.    S    /./..  to  l«,y  198,79. 

Both  judgments  were  docketed  at  the  same  time,  vi2«  Oct,  t^^  /ad^ 
1S/A,  1820.  The  executions  were  both  tested,  returnable,  g„  mt!d  &m 
and  delivered  to  the  Sheriff  at  the  same  time*    TTiey  were  T^??*  ^•'? 

the  flame  tinM^ 
mffdiitttfhenma^MksAjak^%a§kmmt<ft  4US^^  fian^vtms  were  niniiltaiie. 

wrnHj  imied,  delivered  to  ttie  «beriffaad  levied  on  pertooel  property,  which  was  •oldon^ 
der  bothf  and  purchased  by  each  plaintiff)  at  bidi  differing  in  amount ;  ft«M,that  the  moa* 
iea  wtti«t«beeq[ttaUydiv£iadhetweafttbetwi»«S0q0ia9^lillthei^^  wucatii^ 

^kds  th«  rcndiM  to  beqifilMvpoaUiilixgyK^ 
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vTitA^  1>otb  levied  «t  the  same  tune  on  (he  defeDdant^  penonal 

^^J^I^t-i^  proper^,  which  was  sold  under  both,  Atiguft  5, 1822.     Thd 

Dox  property  sold  for  ^263y63»    Both  plaintffis  attended  fiie  sale. 

;  1^^'^  Campbell  bid  off  properly  to  ^57,63 ;  and  Farquharstm  to' 

Th^  question  #a8  upon  dividing  thef  sum  raised  by  ttie  sale 
between  the  tiro  executions :  whethc^r  tfiis  slioold  be  pro  nOOf 
or  equally,  till  the  smaller  execution  should  be  satisfied. 

On  this  question  being  submitted  by  the  Sheriff,  it  was 
argued  in  behalf  of  the  plaintiff  in  the  2d  execution,  diat  both 
plaintifi  acquired  an  equal  interest  in  the  money  laiMd* 
The  soperior  amount  can  give  no  superior  rights,  till  the 
smaller  execution  is  satisfied ;  and  then  the  larger  execstioii 
wiH  be  entitled  to  tfie  residue ;  that  witil  the  snudler  exedu- 
tion  is  satisfied,  the  proceeds  mast  be  eqnaHy  divided,  doflar 
for  dollar.  The  same  lien  having  been  acquired  on  each 
execution,  aind  the  sale  being  upon  both,  the  money  must  be 
applied  equally  upon  each.  Neither  execution  could  have 
been  levied  on  real  property,  till  the  personal  was  exhausted, 
and  then  for  the  bsilance  only ;  that  the  parties  bidding  dia 
not  alter  Ate  case,  but  left  them  on  the  same  footing,  as  if' 
the  bids  had  been  by  third  persons.  The  Court  endorsed 
the  following  directions  to  the  Sheriff  upon  the  case  submit- 
ted : 

Curia*    ^^  The  money  collected  is  to  be  applied  ^siqaMy 

to  die  discharge  of  both  executions,  until  the  executioB  in 

the  second* cause  i*  satisfied  $  the  residue  nfmi  the  esecu*' 

tion  in  the  fint  cause/' 

Rule  accordin^j^ 


JoHir  Doe  against  Richard  Roe. 

A  vMtiea  FfiiajRBi)  issue,  ordered  by  the  Chaneellor  to  try  the 
aaafSrn^?!^  question  of  adultery,  pursuant  to  the  2d  section  of  the  €u:t 
wMitotrf  ttie  concerning  divorces^  (2  R.  L.  197.)  A  Verdict,  at  the  last 
Mtery^  ooglit  HerUmer  Circuity  having  been  found  for  the  defendant  a 
?**u^  "?^  case  had  been  made  for  a  new  trial,  and  the  cause  placed  om 

tothe  court  of   ,  ,      ,        -  ,  ,  .  \     ,  *  ^ 

^^ancerf.       the  calendar  of  the  present  term.    And  now, 
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BTICA, 
Au^st,  IHS3, 


'    £•  Qnomy  for  the  defendant,  tnoyed  to  strike  the  8ame 
Aom  the  Calendar,  upon  the  ground  that  the  application 
flihould  have  been  made  to  the  Court  of  Chancery^   He  said, 
that  in  England  the  practice  is  settled,  and  the  application 
must  be  addressed  to  the  Court  of  Chancery.  {JfezdawPs  Ch* 
Pr.  Albany  edh  179.)     There  is  a  peculiar  fitness  in  this 
coarse  ;  becaUs^  the  verdict  must  be  such  as  will  satisfy  the 
conscience  of  the  ChaDcellor,(a)  who  proceeds  by  diiTerent  Jnlm^^* 
mles,  in  granting  a  new  trial,  from  those  Which  govern  in  a  Pi^ree^  -^mbu 
Coort  of  law*(6)     In  chancery,  it  is  granted,  or  refused,  on  y^f,  I65i 
comparing  the  report  of  the  Circuit  Judge,  with  the  record  ^  W  ^^j^^ 
of  the  suit  in  Equity  ;(c)  an  advantage  of  wliich  a  Court  of  bout  Vcm.  Sem 
law  cannot  avail  themselves.    Besides,  the  2d  «^cction  of  ^?^  p^^^^ 
die  atatote,  under  which  this  issue  was  directed,  declares  that  t<»^  y-  Pember* 
this  application  may  be  made  to  the  Chancellor.  to^s^.    "rhe 

Warden  &  Mi* 

M.  Itoffman,  contra,  said  that  applications  for  a  new  trial,  ^p^"^  ^ 
on  feigned  issues  from  Chancery,  had  frequently  been  made  L(md(m>t  r. 
to  this  Court,  and  though  opposed  by  eminent  counsel,  yet  iss^^vidX* 
the  present  objection  had  never  before  been  heard  of.     As  i^»  6i  7i  8. 
instances,  he  referred  to  Doe  v.  Roe^  (1  John.  Cas.  402*) 
The  Same  v.  The  Samsy  {id.  25.)     The  latter,  he  said,  was 
ihis   very  case ;  and  in  Den  v.  Fen^  (1  Caines^  Rep.  487*) 
the  Court  say,  "  If,  in  a  feigned  issue*  from  the  Court  of       ' 
Chancery,  an  inquest  be  improperly  taken,  relief  miut  be 
90ught  in  this  Court.'^      True,  the  practice  in  England  is 
as  stated  on  the  other  side,  but  it  is  sufficient  for  us,  that 
our  own  has  long  been  settled  otherwise.     The  provision  of 
tiie  statute  is  not  inconsistent  with  the  decisions  cited*    It  is, 
fliat  the  "  Chancellor  may  award  a  new  trial  of  the  issue,  if 
be  deems  it  necessary."     It  so  far  alters  the  old  practice,  as 
to  give  him  acorvcurrent  right  with  this  Court,  in  awarding  a 
new  trial ;  but  plainly  implies,  by  this  provision  being  inser- 
ted, that  the  former  practice  was  different,  and  still  leaves 

it  to  be  pursued,  in  the  election  of  the  party  applying. 

« 
Curia.     Applications  for  a  new  trial  upon  these  feigned  ^ 

issues,  have,  in  several  instances,  been  made  to  this  Court, 
without  objection  :  as  appears  from  the  cases  cited  by  the 


Vol.  r. 
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UTici,      plaintifPs  counsel ;  and  one  of  those  applications  was  npam 

^ugust^^^ms,  a  feigned  issu^  to  try  the  fact  pf  adultery  :  bat  they  are  al- 

Cahsevoort  80  entertained  in  the  Court  of  Chancery  ;  and  the  statute 

GiuIhAxv    ^^^™^  ^  contemplate  the  latter  Court,  as  the  proper  tnl>i|pal 

for  this  purpose*    Without  saying,  therefore,  whether  w.^ 

have  power  to- hear  and  .determine  thq  motiojD  for  a  ne^w  tri* 

al  in  this  cause,  wei  order  it  to  be  stricken  from  the  calendar, 

on  the  ground,  that  this  is  a  n^atter  more  propisrly  cogiai^a* 

Ue  in  the  Court  of  Ch^Cjery* 

Rule.  ac.o>r4iQg)y. 


Gansevoort  against  Gilliland* 

DiCRENsojr  against  The  Same. 

^ere     a      DiCKEi^soN,  being  the  owner  of  both  the  judgments  i 
land      tinder  these  causes,  the  first  by  assignment  to  him,  from  the  plain* 
two     execu-  tifp  in  his  life  time,  he,  in  Augmt,  1821,  and  under  execu- 

uODSf  the 

plaintiff  in  one  tions  then  lately  issued,  caused  to  be  sold,  and  himself  be* 
wvlil'^'y^ra  ^^^^  *^  purchaser,  at  Sheriff's  sale,  of  a  lot  in  Seneca 
before  it  issu-  county,  at  ^1000.  X).  told  the  Sheriff  that  he  might  make 
^rtifioftte  of  out  the  Certificate  of  sale,  under  which  execution  he  plea- 
•**«^*«ff*^f^  sed,  who,  accordingly,  applied  the  bid  to,  and  made  his  cer- 
money  appli-  tificate  under,  the  execution  in  the  first  cause,  (pursuant  to 
^ecuti^n,  the  ^^^  statute,  sess.  43,  ch.  184,  s.  1)  the  plaintiff  wherein  died 
plaintiff  in  several  years  before  the  execution  issued.  And  now,  upon 
^ed;  on  due  proof  that  notice  of  this  application  had  been  served  upon 
noticse  t^  the  jjjg  Sheriff  of  Seneca.  and  Gilliland,  the  defendant,  with 

Bhenff^andUie  .  -    ,.  w  u\u  v     r 

defendant,  ifu  copies  of  the  papers  upon  which  the  application  was 
r'cJS^  founded, 

amendedi 

and  the  mon-  Mn  Mitchell,  in  behalf  of  Mr*  Dickenson,  moved  for  a 
^  ^the  valid  I'ule,  upon  tlie  Sheriff,  to  amend  the  certificate  filed,  so  that 
execution,  and  jj  ghould  be  under  the  execution  in  the  second  cause  only  ; 

that  the  other  ,     ^i     ■         .  t       i  -   ^i    »         i   i  i 

execution  be  and  that  the  Clerk,  with  whom  it  was  filed,  and  the  party,  al- 
**  Ent^*an  or-  '^^  ^^^^  alteration  :  that  the  execution,  in  the  first  cause,  be 

der,  ^t  the 

sale  under  the  Sd  execution  be  yalidated,  was  refused,  as  amiecesHdry. 
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ft 

•et  aside  for  irr^ularity,  and  the  money  applied  on  the  exe«      trricA, 
cution  in  the  second  cause  :  also,  that  the  sale  under  the  ex*    ^f]^t^^^^^ 
^cation  in  the  second  cause  be  validated  and  confirmed.         Gahskvoort 

This  motion  was  not  opposed.  Gilulaot^. 

Cw^.  Take  yoar  i^le,  a3  moved  for,  etcept  as  to  tbat 
part  which  orders  "  the  sale  under  the  execution  in  the  sec- 
iQDd  cause  to  be  vaKdated  and  confirmed.^'  We  see  no  need 
of  tfiat  clause.  The  amendment  has  the  efiect  intended, 
without  ibte  addition ;  and  if  it  had  not,  such  clause  will  not 
alter  the  case. 

The  following  rule  was  directed  by  the  Court : 

"  On,  &c.  O  BDERED,  that  Thomas  Armstronsr^  now,  or 
late.  Sheriff  of  the  county  of  Seneca^  amend  the  certificate 
of  sale  of  lot  No.  2,  in  the  township  of  Galen,  in  the  county 
of  Seneca^  by  him  given  on  the  sale,  under  and  by  virtue  of 
&e  executions  in  the  above  causes,  by  striking  out  that  part 
of  the  said  certificate  describing  the  said  lot  as  sold  under 
aad  by  virtue  of  the  execution  in  the  cause  first  above  enti- 
tled, and  inserting,  in  lieu  of  the  part  thus  stricken  out,  that 
the  said  sale  was  had  and  made  under  and  by  virtue  of  the 
execution  in  the  cause  secondly  above  entitled  ;  and  that 
the  Clerk,  and  party  who  have  custody  of  such  certificate, 
^ow  and  permit  such  amendment.  And  further,  that  the 
execution  issued  to  the  said  Sheriff  of  SenecOj  in  the  first 
above  entitled  cause,  be  set  aside  for  irregularity.  And  fur- 
ther, that  the  monies,  bid  at  the  said  sale,  be  applied,  by  the 
<^aid  Sheriff,  to  the  said  execution,  in  the  said  second  above 
entitled  Icause. 
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OTICA, 

August,  182). 

Bat  and  Bat,  administrators  of  Bat,  against  GiLLiLAi^r. 
OiLULAvi).  Dickenson  against  The  Same. 

•alTor^wid*  ^^  *^  ^^  ^^  •'^*'  ^^2^  *  '^^  ^f  certain  of  the  de- 
w  made,  and  fendant's  lands,  in  Clinton  couutj,  took  place,  under  the  eT^ 
thereof  given,  ^cutions  in  thesc  causes,  which  were  purchased  by  Dicken' 
under  tiro  ex-  gQfi^  at  jil750.  The  judgment,  in  the  first  c^use,  was  dock* 
of  which  was  ^^^d  Aug,   161  A,   1798— in  the  second  cause,  May   15<A, 

tSd^^'  thi  *'^^®-  '^  *^®  certificate  of  sale  was  given  under  both  judg- 
monies  order-  ments.  The  execution,  in  the  first  cause,  was  for  1^1704,68) 
plied**  on  the  besides  Sherifi  's  fees.  At  August  term,  following  the  sale, 
other ;  not-  this  Court,  on  motion,  set  it  aside,  so  far  as  it  was  under  the 
which  the  she-  execution  io  the  second  cause,  and  ordered  the  money  to  be 
riff,    by  mis-  jjppijed  upon  the  execution  in  the  first  cause.     A  copy  of 

take,  made  and     r*  *  r./ 

recorded       a  the  rule  was  served  upon  the  SherifT;  but  iie  foigot  it,  and 

purchaser  un-  ™*^^  ^^^  ?  ^®^^  ^^  Dickenson,  under  both  executions,  and 
der  both,  but  put  it  on  record.  It  was  never  deUvered  to  Dickenson}  and^ 
been  actually  on  perceiving  bis  mistake,  the  Sheriff,  in  June  last,  executed 
he^^^*^^  *"£  *  ^^^  deed,  under  the  execution  in  the  first  cause,  which 
executed  a  was  delivered  to  J)ickcnson.  And  now,  on  papers  which 
tlmvaiid'^exe^  had  Jbcen  ?encd  upon  the  defendant,  and  on  motion  of  Mr, 
cution,  to  the  MitchelL  in  behalf  of  JVIr,  Dickenson,  the  moGon  not  being 

•ame   puscha-  ,  '  ^  ^ 

»er ;    on    mo-  0pp0se(  >  .  , 

tion.  upon  due 

defendant,    it      ^^^  Court  directed"  the  following  rule  to  be  entered : 

that  th^fti^      "  Ordered,  That  the  deed,  executed  by  Caleb  Luther^ 

^'d  be  set  a-  Sheriff  pf  Clinton  county,  to  John  D/ Dickenson^  in  pursu- 

but     the  Rnce  of  a  sale  made  under  executions  issued  on  the  judg« 

court  refused  meats  in  the  above  causes,  and  recorded  in  the  Clerk's  of- 

a  rule  decla- 
ring   the   2d  fice  of  said  county,  in  Liber  H,  of  deeds,  pages  25,  36  and 

^  SS  27,  be  set  aside  as  irregular." 

from  setting  a« 

lide  the  fint.       NoTS.    The  Court  were  moved  for  an  order  vaKdatiiig 
and  confirming  the  last  deed  ;  but, 

Per  Curiam*    We  deem  this  unnecessary^    It  foUowi^ 
from  the  order  setting  aside  the  first  d^ed. 
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Aug^ist,  1823^ 
Smith 

Smith  against  Thompson.  Taonpsov. 

Motion  to  set  aside  the  irerdict,  for  irregularity  in  the  ja,J^*^"/af^ 
conduct  of  the  jury*  the  jury  had 

AAer  they  had  retired,  and  remained  irom  6  P.  AL  to  3  A.  [^^^^  of* their 
M.  without  being  able  to  agree  on  their  verdict,  two  of  the  verdict)  eepar- 

11*. I  /..  iiiA.i-  ated  from  their 

jurors  eluded  the  care  of  the  constable,  letl  the  jury  room,  feiiows,     and 
znd  one  of  them  remained  at  a  neighboring  tavern  during  the  ^®'*     ,  ^"* 

®  ®  °  some      faoors, 

night :  the  other  went  to  his  own  house,  which  was  near  by,  but    returned 
ale  his  supper  there,  and  staid  all  night.     Both  jurors  return-  JJ^  ''^^ie^iX 
ed.  however,  and  the  whole  were  together,  and  went  into  there  appeal- 
Court  the  next  morning.     They  informed  the  Court  that  teen  do  proU 
Ihey  had  not  agreed,  stated  the  point  to  the  Court  wherein  *^»l»*y  ^  ** 
they  diflered,  took  their  advice,  retired  and  found  a  verdict  court  refuaod 
for  the  plaintiff.    No  improper  communication  with  the  ju-  ^I!jjj^ 
ry  appeared  ;  and  no  probability  that  their  absence  had  pro- 
duced an^  efiect  upon  their  minds  in  making  up  their  ver- 
dict 

Curia.  It  was  clearly  irregular  in  the  two  jurors  to  separ- 
ate from  their  fellows.  But  this  docs  not  affect  the  merits 
of  the  case,  as  between  the  parties.  The  ancient  strict- 
ness, in  relation  to  the  conduct  of  jurors,  is  somewhat  re- 
laxed, as  may  be  seen  in  Hackley  v.  Hastie  ^  Patrick^  de 
cided  by  this  Court  (3  John.  Rep.  252.)  Whether  the 
verdict  is  to  be  set  aside,  must  depend  upon  circumstances 
and  the  real  justice  of  the  case.  If  there  is  a  probability  of 
abuse,  we  then  notice  it ;  but  here  is  none. 

Motion  denied.^a) 


(c)  At  renuudced  by  the  Coart,diffw«iit  dagrew  of  atiietiiMiik  reUitioiito 
the  oonduet  of  juries,  have  prerailed  at  diffsreot  timet :  and,  it  may  be  add* 
cd.  that  their  misconduct  is  Tie  «^  ed  in  different  ligbtB«  and  with  more  or  less 
jealousy,  according  to  the  nature  of  the  cause,  as  whether  it  be  civil  or  crita* 
iaal ;  and.  aa  Judge$  have  differed  upon  this  subject,  and  the  decisions  here- 
in, by  oar  Supreme  Court,  are  ^ew  in  number,  a  short  review  of  the  dedso 
in.EQgtand,  and  ia  ether  ttate^  cawiot,  I  thinki  be  unacceptable.  {Ajufi. 
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Jackson,  eop  dem*  Beaver,  against  Stiles,  IIuMPnar, 

teiTant. 

Whareapnti.  EjECTMENT.  Motion  to  Bct  aside  the  declaration,  default 
and  notice  in  ^"^  *'"  subsequent  proceedings,  on  the  ground  ofirregularitj 
ejectment  was  jn  serving  the  declaration  and  notice  from  the  casual  ejector, 

served      upon  xi_    x  ^  ' 

an  illiterate     Upon  the  tenant. 

'WMtoldmlere-      The  declaration  and  notice  Were  printed:  and  when  they 

]y    that  they  Were  delivered  to  the  tenant,  he  was  informed,  merely,  that 

were  a  declar- 
ation in  eject- 
ment, without  vid.  also  1  Cha,  Rep,  401  n.  (6)    The  leading  case  on  this  snbject  is  iq^e 

ex^anatioD       ^^^  ^^^  ^^  Termino  TrinitatU,  Jinno,  XJIH  B.  VIL  fol.  29 ;  </  «fe 

but  it  appear-  Termino  HiUarii^  Armo^  XV B.  VIL  foL  1.  JtwtuiniulatttniBe  a$fiUo»s  z 

ed  from  cir-         **•  In  the  EsroheqQer  Chamber,  before  aU  the  JudgM  of  the  onfe  BenoU 

^i^^'^k'^^        and  the  other,  it  w&s  rehearsed,  that  at  nut  priuts  in  the  county  of  1?^  npcia 

have  known      *"*  ***^®  between  the  bishop  of  JV.  and  the  earl  of  Kent^  the  jurors  were 

the  nature   of  chosen,  tried,  and  tfwom  ;  and  whilst  the  parties  were  giving  their  evidenoe* 

the  papers,  the  there  came  such  a  storm  of  thunder  and  rain  that  some  of  the  jury  dep)ute4 

ed^this  e°uiva-  ^^^^^'^^  ^^^^^  **^  ***«  Jurtices  (it  seems  they  stood  open  in  the  street,  Bf^ 

lent  to  a  tech-  *^^'  Verdict,  pi.  19)  ;  and  one  of  the  jurymen  went  into  a  house,  where  hm 

nical  service,     met  with  persons  who  told  him  to  take  care  what  he  did,  lor  the  matter 

Vt  hether  the  ^^^  better  for  the  earl  of  Kent  than  for  the  bishop  ;  and  pnijred  him  te 

possession,  is      ^"^  ^^^b  them ;    and  so  he  did  ;  and  after  the  storm  was  over,  the  ja-> 

not  a  question  rors  returned,  and  no  challenge  was  taken  to  them.   They  were  sent  into  tt& 

upon  the  mer-  itm,  and  when  they  were  agreed  as  to  the  verdict  they  were  to  deliver,  the 

of  irrc-^uJarit  ^  earl  of  Keni  shewed  all  this  matter  to  the  Justices ;  and  the  jury,  on  ben^: 

and    affidavits  <loestioned  by  the  Justices,  confessed  it  all.    Being  then  asked  if  they  were 

may  be  heard  agreed  in  their  verdict,  they  said  Tes,  and  found  for  the  bishop ;  and  the  Jua-r 

upon  it  on  both  i\q^  ^g^g  j^  doubt  if  the  verdict  was  good  or  not,  and  consequently  they 

It  must  ap-  B^joumed.    Woodi  Justice,  now  rehearsed  all  this  matter,  and  it  seemeGI 

pear  by  affida-  to  him  that  the  verdict  should  be  taken  (  and  although  the  jurors  had  no 

vit,  that  the    leave  to  depart,  but  did  it  of  their  own  heads,  that  is  only  a  ground  why 

nd  ^tiM^        ^®^  shoukl  be  punished  by  fine,  as  appears  best  to  tlie  J ustices.  Vavitor^  J. 

were  served      (}n  Bro.  Abr,  tiL  Verdict,  pi.  19.    £anu/er,  J.)  contra.    When  a  jury  ia 

upon  the  ten-  charged,  they  are, as  it  were,  prisoners  until  they  are  discharged,  and  can* 

^^^  *'vJ?^'**^*  '^•^^^P*^*  without  the  licence  of  the  Justices  ;  and  if  they  had  been  put  ia 

default  can  be  "^  ^^^^  ^^  under  guard,  and  had  departed  without  licence,  and  then  thre* 

taken   against  or  four  days  afterwards  they  had  returned  imd  given  their  verdict,that  would 

tl^e  casual         have  been  void ;  then  here  they  departed  without  licence,  and  although  hq 

ejector.  evidence  was  given,  that  is  not  material  in  my  view  of  the  case.    Rede^  f, 

was  of  opinion  that  the  verdict  was  good  :  he  agreed  that  the  jurors  are 

aharged  tfant  they  cannot  depart  without  licence ;  but  yet  there  may  b« 

•Qiie  eescs  where  thait  departure  shell  be  exoused,  even  without  licencfu 
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iliey  were  a  declardtion  in  ejectment,  and  tbey  were  not  far-  trriCA, 
ther  read  orexplained.  Tbe  defendant,  however,  afterwards  ^^^HJ^li^ 
offered  to  settle  die  snit^  by  an  exchange  of  lands  with  the  les- 
sor of  the  plaintiff.  He  had  consulted  an  attorney  and  done 
some  other  acts,  shewing  that  he  must  have  understood  the 
nature  of  the  papers  served  upon  him*  He  had  before  been 
a  party  in  ejectment.  He  swore  that  he  was  an  illiterate 
man,  and  that  he  was  not  the  tenant  in  possession;  but  made 
BO  general  affidavit  of  merits*  And  affidavits  were  produced 
on  the  part  of  the  plaintiff,  satisfactory  to  the  Court,  that  .he 
was  the  tenant  in  possession. 

As  if  an  afiray  happens  snddenly  before  the  Justices,  and  they  depart  to 
preserve  the  peace,  their  departure  is  lawful ;  and  so,  if  they  are  in  a  hous^ 
and  the  house  fall,  tbey  may  depart  to  save  their  lives«    And  here,  in  my 
•pioioo,  they  had  a  good  cause  for  departing,  that  is  to  say,  the  tempest; 
therefore  their  departure  is  good  and  exousaMe.     Davers^  J.  of  the  samd 
epiqioa.     The  departure  is  no  good  g^und  to  make  the  verdict  void  ;  fot" 
this  misdemfeanoar  of  the  jurors,  the  Justices  cannot  annul  their  verdict ; 
they  may  adjudge  a  fine  upon  them,  or  imprison  them,  or  impose  any  other 
punishment  of  the  Hke  nature,  according  to  their  discretion  ;  but  this  is  no 
eanse  to  avoid  the  verdict.    Tremailt^  J.  of  the  same  opinion.    First,  they 
had  a  reasonable  ground  of   departing  on  aecoant  of  the  tempest,  and 
ibr  reasonable  cause,  as  has  been  said,  they  may  depart  weU  enough.  Hody^ 
Chief  Baron,  and  Brian^  were  of  opinich  that  the  verdiot  was  void  ;  th6 
latter  said.  It  is  reasonable  that  they  shbuld  be  allowed  to  depart  whe^ 
tbey  hare  cause,  as  in  the  case  of  a  house  falling,  &c.  but  the  rain  was  la 
leeUe  cause  lor  the  departure  ;  wherefore  their  going,  and  all  their  misde- 
meanour was  without  cause ;  wherefore  it  seems  to  me  that  they  shall  be 
fined,  and  also  their  verdict  shall  be  void.    Fineux^  J.  was  of  opinion,  that 
the  departure  was  no  ground  for  avoiding  the  verdict.    The  case  was  ad- 
journed,  and  came  on  again  in  HUary  Term,  15  Hen,  7.  fol.  1  ;  when 
KebU  said.  It  seems  to  me  that  they  may  we!;  depart  for  a  reasonable  cause* 
aotwithstanding  the  prohibition,  and  no  punishment    shall  follow.      It 
B  eommanded  by  the  statute,  that  none  shall  commit  waste,  and  yet  the 
sodden  coming  of  a  tempest  shall  be  an  excuse  for  the  happening  of  waste. 
Tbe  same  law  is  of  breaking  prison,  but  if  the  prison  be  on  fire;  a  depar- 
tore  IB  no  'breach  of  the  law.    This  case  is  cited  in  Bto,  Abr,  Verdict,  pi.- 
t9  ;  where  it  is  said,  that  the  better  opinion  is,  that  the  verdict  in  this  caaer 
was  good,  notwithstanding  the  departure.    In  Bro.  Ahr.  tit.  Jurors,  pi.  13v 
k  is  said,  that  the  jurors  may  separate  by  reason  of  a  great  tempest  or  af-' 
fraj,  or  the  falling  of  a  house,  and  the  same  law  is  of  a  fire  in  the  house. 
See  idK>   Ketyng'^s  Rep.  2d  edit.  56.    The  Lord  Dacre't  case,  who  was  in- 
flicted for  treason  before  commissioners  of  oyer  and  terminer,  in  the  county 
ti(  Cumberland^  for  adhering  to  the  Scots^  the  kingV  enettiies,  and  tried  by 
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uTiCAy  Curias    Although  the  service  was  not,  perhaps,  tecfanicat-' 

Augiut^^^is^  \y  correct,  we  deny  the  motion,  under  the  circumstances  of 
this  case.  As  the  tenant  was  not  deceived  or  niis1ead9(a) 
we  consider.it  equivalent  to  a  technical  service.  The  whole 
is  a  mere  question  of  regularity,  as  it  appears  upon  the  pa- 
pers. The  plaintiff  is  bound,  at  his  peril,  to  serve  the  declar- 
ation upon  the  tenant  in  possession. (6.)  There  must  be  an 
affidavit  of  this  filed,  to  warrant  a  judgment  by  default  against 
the  casual  ejector.  That  must  have  been  done  in  this  case. 
The  tenant^s  affidavit,  that  he  was  not  in  possession,  cannot 
be  considered  as  an  affidavit  of  nierits.  It  may,  therefore,  be 

his  peers,  26th  He?t.  8.  the  Duke  of  Norfolk  beio^  hig;h  itewerd ;  and  the 
day  before  the  trial  aU  the  Judges  assembled  to  resolve  certain  questions 
which  mig^ht  arise  upon  the  said  trial,  so  that  if  any  question  should  be 
asked  them,  they  might  resolve  una  voce  — And  a  question  was  moved  a-* 
znong  them,  that  if  the  ^eer\iid  not  agree^  so  that  the  Court  was  adjourn- 
ed till  the  next  day,  what  should  be  done  with  the  Peers,  who  were  the 
tryers  ?  And  some  Judges  held  they  were  to  be  kept  together  aU  night ;  but 
others  held,  because  they  were  not  sworn,  for  the  great  trust  reposed  jat 
them,  and  presumed  to  be  in  them,  they  might  go  to  their  own  houses  eve- 
ry one  by  himself.  In  2  IMly"*  Prac.  Reg.  tit.  Jury  and  Juror,  p.  123^  a 
case  is  cited  of  East,  T.  24  Car,  K.  B.  where  it  is  laid  down,  that  after  e 
jiaror  is  sworn,  he  may  not  go  from  the  bar  until  tlie  evidence  is  given, 
and  the  directions  of  the  Court,  for  any  cause  whatsoever,  without  leave  of 
the  Court,  and  though  he  has  leave,  he  must  have  a  keeper  with  him.  fint 
i^is  not  stated,  that  if  they  disperse  with  leave,  Uie  subseqeunt  verdiot  sbalf 
be  void.  In  the  case  of  the  King  ▼.  St<me^  A.  D.  1796, 6  T.  R.  590, 1,  which, 
however,  was  an  indictment  for  high  treason,  the  Court  having  siat  on  the 
£rst  day  of  the  trial,  from  nine  o^clock  in  the  morning  till  ten  o^dock  at  night, 
without  any  interruption  or  refreshment,  and  the  Attorney  General  stating 
that  his  evidence  would  occupy  four  hours  more,  and  some  of  the  jury  be^ 
mg  very  much  exhausted  and  yicapftble,  as  they  declared,  of  keepmg  up 
their  attention  much  longer,  the  Court  adjourned  till  nine  oVdoek  the  next 
morning.  Lord  Ketiyon  observing  that  necessity  justified  what  it  compelled  ; 
ikud  that,  though  it  was  left  to  modem  times  to  bring  forward  cases  of  sttch 
extraordinary  length,  yet  no  rule  could  compel  the  Court  to  contimie  their 
sitting  longer  than  th^r  natural  powers  would  enable  them  to  do  the  bad* 
Hess  of  it.  The  jury  retix^  to  an  adjoining  tavern,  where  accommodations 
were  prepared  for  them,  and  the  bailifis  were  sworn  ^  Well  and  truly  to 
keep  the  jury,  and  neither  to  speak  to  them  themselves,  nor  snffsr  any  other 

{a)  Fid,  Ryers  v.  Hillyer,  1  Cuinesy  112.  Parkmmt  v,  Sherman^  id.  344. 
Mattm  V.  HarrisoTu,  3  B.  &  P.  1. 

(b)  yid.Adcaa\t  on  £j.  209-10.  Tidd^^thU.  ^09.  1  CluIUp.  IIS. 
n.  (a)  aoc* 


OP  THE  STATE  OF  NEW- YORK. 


225' 


V. 
firtLKS. 


contradicted,  and  the  balance  of  testimony  is  that  he  was  in      utica, 
podsessioQ*     But  thoagh  we  deny  the  motion^  we  direct  it  to   ^'J^J!^^,^^ 
bemade  a  part  of  the  rule,  that,  on  filing  an  affidavit  of  mar-'      Jackson 
its  within  thirty  days,  the  default  be  set  aside,  and  the  tenant 
let  in  to  defend,  on  payment  of  the  costs. 

Rule  accordingly.(c) 

(c)  This  decisioil  iuxords  with  the  latest  English  decisions  on  this  attb« 
ject,  which  detennioe,  that  if  the  affidavit  of  service  only  state  that  the  no- 
tice was  read<i  this  JMrill  not  be  sufficient,  unless  the  tenant  afterwards  ac-> 
knowled^  that  he  understands  the  meaning  and  intention  of  the  service ; 
bat  with  such  acknowledgment  the  service  will  be  good,  without  any 
statement  of  the  reading  or  explanation  of  the  notice  or  service.  {Doe,  d» 
WhUfieid,  Y.  Roe,  K.  B.  T.  71 1815,  Jtf.  S,  Same,  d.  Qutna»,  v.  lioe,  K.  B, 
T.  71  1816,  M,  S.    Adam,  217.) 


penoa  to  speak  to  them  touching  any  matter  relative  to  this  trial."  The 
entry  of  the  adjournment  was  in  the  following  form :  Thursday  next,  after, 
&c.  Forasmuch  as  it  appears  to  the  Court  here,  from  the  length  of  time 
wludi  has  been  already  occupied  by  the  trial  of  the  issue  joined  upon  this 
indictmeat,  and  the  further  time  which  will  be  necessarily  occupied  by  the 
same,  that  justice  cannot  be  done  if  this  Court  proceed  without  intermission 
iq)on  the  said  trial :  It  is  ordered,  'that  the  jury,  empanelled  and  sworn  to 
try  the  said  issue,  have  leave  to  withdraw  from  the  bar  of  this  Court,  being 
wen  and  truly  kept  by  six  bailiffs,  duly  sworn  not  to  permit  any  person  to 
speak  to  them  touching  any  matter  relative  to  the  trial  of  this  issue,  and 
that  the  same  jury  shall  again  come  to  the  bar  of  this  Court  on  the  mor- 
row, at  nine  o'clock  in  the  forenoon.  And  it  is  further  ordered,  that  the 
inriaoner  be  again  brought,  &c. 

^  Aft«r  the  evidence  has  been  heard,  and  the  jury  retire  to  consider  of  theif 
verdict,  the  oath  administered  to  tlie  bailiff,  who  is  sworn  to  keep  them,  is 
as  foUows :  Tou  shall  swear  that  you  shall  keep  this  jury  without 
^teat,  djrink,  fire,  or  candle ;  you  shall  suffer  none  to  speak  to  them,  nei- 
ther shaU  you  speak  to  them  yourself,  (not  adding  the  words,  touching  any 
matter  relative  to  this  trial*  as  in  6  T.  R.  530,  1,  &  tupra,)  but  only  to  ask 
them  whether  they  are  agreed.  So  help  you  God.  (Dalt,  c.  185  ;  2  Hale, 
»6 ;  I>M*.  Sess.  223 ;  Bac.  Ab.  Juries,  G. ;  1  Chitty,  C.  L.  632.)  Accor- 
dingly, in  Cfm».*Dig,  tit  Enqqest,  F,  it  is  laid  down,  that  after  the  evidence 
given,  the  jury  ought  to  continue  together  till  they  agree  of  their  verdtctt 
without -eating,  drinking,  fire  or  candle,  or  speaking  with  any  one,  except 
the  bailiff;  to  know  if  they  be  agreed.  {Co.  LUL  227,  b  ;  3  Inst.  29,  pi.  13. 
15  Hen,  7.  1,2.)  If  a  great  tempest  happens,  the  jury  may  depart  from 
the  place  where  they  are  to  consider  of  their  verdict.  So  if  a  sudden  affray 
liappens,  or  if  the  house  be  upon  the  point  of  falling.  (Fin.  Abr.  tit.  Trial, 
O  g  4,  cites  Bro.  Verdict,  pi.  19, 14  Hen.  7, 2?.    F&r  Rede,  JPavertj  k  Tre- 
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Trotter  &  Douglass  against  Hawlet  &  Rose!. 

defend  ^ts  b*-  ^^^  plaintiffs  having  declared,  de  bene  esse,  and  special 
Ting^  omitted  bail  being  due,  one  of  the  defendants  had  omitted  to  file  bail, 
ciaf  "teir  "the  ^  P'^^  ^^^  offered  to  the  plaintiffs^  attorney,  which  he  re- 
plaintiffa'  at-  fused  to  receive  for  that  reason ;  but,  a  few  days  after,  he  filed 
naaon,' refused  common  bail,  and  entered  the  defendants^  default. 

to   receiye    a 
plea ;    bat    a 

AtZiUJzr^  I'naile^  Bro,  Jarors,  pi.  13,  S.  C.)  The  rame  law  seems  to  be  of  fire  upon 
lueci   common  »  *         ^  / 

bail,  and    en-  *^®  house  (ib.  ibid,     Vin.  Abr.  tit.  Trial.  (G  g  4.)     So  in  Com.  Dig.  tit. 

tered  a  de-        Enquest,  F.  ;  if  the  jury  separate  on  account  of  a  great  tempest,  they  shall 

fault,  and  it  not  be  amerced.  (Ptotcrf.  13  b.  16  Hen.  7.  lb.  14  Hen.  7.  30.)  In4jBte. 
was  holden       ^  .  . 

regular  ■   but  ^^°^*  ^^i  *^  ^  ^i^i  ^^^  when  the  evidence  on  both  sides  is  closed,  and  m- 

set  aside  on  deed  when  any  evidence  hath  been  given,  the  jury  cannot  be  discharged 
affidavit  of  (unless  in  cases  of  evident  necessity,  Co.  Lilt.  227,  3  Inst,  110.  FosL  27. 
x-^  '  ^  Gould's  case,  HU.  1764)  till  they  have  given  in  their  verdict,  but  are  to 
consider  of  it,  and  deliver  it  in  withthesame  forms  as  upon  civil  causes* 
only,  they  cannot,  in  a  criminal  case,  which  touches  life  or  member,  give  a. 
■  privy  verdict.  Butthe  Judges  may  adjourn  while  the  jury  are  withdrawn 
to  confer,  and  return  to  receive  the  verdict  in  open  Court.  In  ParX:^^«  case,  2 
(Roll.  Rep.  85,)  at  Jfisi  Priwi^  a  juror  was  challenged  and  witlidravni,  and 
afterwards  went  oat  with  the  jury  and  stayed' with  them  above  half  an 
hour.  And  by  Croke  &  Doddridge^  this  act  shall  not  set  aside  the  verdict* 
unless  it  can  be  proved  that  they  had  new  evidence  given  after  they  went 
out  of  Court,  but  it  is  a  misdemeanour  in  him  who  was  challenged,  and  pun- 
ishable. (2  Hfl?c,  P.  C.  308, 9.  ^n,  Abr.  Trial,  Gg  4.  See  also  Lord  5f. 
Johnv*  AbboU  Barnes,  441.)  Thi8  cause  was  tried  at  the  Jforihamplon 
Summer  Assizes,  (8  Geo.  2.)  before  Mr.'Justice  Reeve  ;  and  after  the  evi> 
dence  was  summed  up  in  the  forenoon,  the  jury  retired  to  consider  of  their 
verdict ;  before  the  rising  of  the  Court,  they  came*into  Court,  attended  by 
the  bailiff,  to  ask  a  question,  which  was  answered,  and  they  were  sent  back. 
At  the  sitting  of  the  Court  in  the  afternoon,  the  Judge^  was  informed  that 
some  of  the  jurymen  (two  or  three)  were  in  Court ;  whereupon,  being  ask- 
ed by  him  what  they  did  there,  answered,  they  could,  not  agree,  and 
were  thereupon  sent  bock  to  their  fellows,  and  afterwards  a  verdict  was 
brought  in  for  the  plaintiff.  The  Judge  did  not  certify  the  verdict  to  be 
contrary  to  evidence,  and  the  Court  were  of  opinion  that  this  was  a  mis- 
behaviour in  the  jury,  for  which  they  were  finable,  but  not  a  sufficient  caus« 
to  set  aside  the  verdict,  and  the  plaintiff  was  not  in  fault  If  tho  jury  had 
eat  and  drank  at  their  own  expense,  that  is  a  misbehaviour  for  which  they 
are  finable,  but  their  verdict,  must  stand ;  though  it  is  otherwise  if  they  had 
(fitt  and  dr^nk  at  the  expends  ^of  either  party.    Rale  dischai^ped.    See  uJ^ 
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Od  motion  to  set  aside  the  default  for  this  reason,  and  on  dtica^ 

an  affidavit  of  merits,  ^^^Iv-^^' 

Trottk% 
Per  Curiam*     This  was  disingenuous  in  the  attorney,  but  t. 

his  proceedings  were  regular.     There  being  an  affidavit  of  "a^"^*' 
merits,  we  set  aside  the  default  on  the  usual  terms* 

Rule  accordingly,  (a) 


(a)  Fid,  Wells  v.  AUen,  ante,  60. 


so  1  Kent.  124 ;  2  RoL  Ah.  715  ;  Uav>k.  6.2.  c.  47.  In  Bui.  Ni.  Pri.  908, 
it  is  said,  an  officer  of  the  Coart  oof^ht  always  to  be  placed  at  the  door  of 
the  box  where  the  jury  ait,  to  prevent  any  one  from  having  communication 
with  them ;  and  when  they  depart  from  the  bar,  they  are  to  be  attended  by 
a  baili£f^  sworn  for  that  purpose.  At  the  present  day,  it  appears,  that  the  ju- 
fy  wiU  not  be  permitted  to  dispone  after  they  have  retired  for  the  purpose 
of  considering  their  verdict ;  although,  in  a  case  of  misdemeanour,  a  disper- 
sion of  the  jury,  with  the  J udge*8  concurrence,  on  an  adjournment  taking 
I^ce  daring  the  progress  of  a  trial,  will  not  be  sufficient  to  avoid  the  ver- 
dict Convemence  seems  to  be  in  favour  of  this  practice.  It  is  always  in 
the  power  of  the  Judge  to  prevent  the  jury  from  dispersing  where  the  trial 
is  of  such  a  nature  us  to  render  it  expedient  that  the  jury  should  be  kept 
together.  Some  consideration  also  seems  due  to  the  jury,  who  are  in  gen- 
eral, men  of  active  lives  and  regular  habits,  and  are  therefore  likely  to  sua- 
Vun  great  inconvenieoce  by  being  totally  prevented,  during  the  continuance 
of  a  very  long  protracted  trial,  from  any  attention  to  their  affairs,  however 
itfgenL" 

Accordingly,  in  Tkt  King  v.  Woolfet  al.  (1  Ch.  Hep.  401)  at  an  ad- 
joaroed  SitUngs,at  GuUdhalk  in  Jpril,  1819,  Cor.  Jibbott^  Ch.  J.  Uie  triU 
of  aa  iodictment  for  conspiracy  commenced  on  the  morning  of  the  20th« 
and  oootiaued  till  about  1 1  at  night.  The  case  being  then  unfinished,  w96- 
bolt  informed  the  jury  that  they  might  retire  to  their  families  ;  but  special- 
ly warned  them  not  to  have  any  communication,  with  aay  perMU,  touchiqg 
or  concerning  the  matter  in  issue.  They  retired,  accordingly,  and  the  next 
morning  they  assembled  again ;  and,  tlie  case  being  concluded  at  a  late 
hour  in  the  afternoon  of  that  day,  they  found  the  deAsndants  gfuilty.  The 
defendants,  and  their  altornies,  were  ignorant  of  Mich  separation  and  re- 
tirement, until  after  they  had  found  their  verdict. 

On  motion  to  set  aside  this  verdict,  the  Cftses  were  fully  gone  into  bj 
ibnr  counsel  for  the  defendants  ;  and  they  cited  Lord  Delamere^t  case,  (4 
Harg.  St.  TV.  232,  1  Jac.  2,  Ji.  D.  1685 ;  and  Kelyng^BS)  where  it  is  said, 
by  aUthe  Judges,  (on  a  question  whether  the  Court  could  allow  the  jury 
to  separate)  *^  the  jury,  being  once  charged,  can  never  be  discharged  tfll 
Ihey  have  given  their  verdict ;  thu  is  clear;  ax>d  the  reason  of  that  is,  (of 
4<V  of  corrttptioa  aa^  tampering  with  the  jury.   An  officer  h  airera  la 
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REYNOl.Dg 

Mahniivg.  Reynolds  against  Manning, 

The  defen-  Lv  assumpsit,  the  defendant  had  been  arrested  without 
been  arreFted,  ^^y  previous  Order,  and  had  given  bail  to  the  Sheriff;  and 
an.i^iven  baJ  ^jj^  motion  was  to  discharge  him  on  common  bail,  because 
for  a  debt  from  he  had  obtained  his  discharge  from  the  debt  claimed  in  this 
son' had^^Wn  ^^ction,  under  the  "  act  to  abolish  imprisonment  far  debt  ia 

discharg^ed^ 

under  the  slat-  ^ 

ute,  &c,    mo-  keep  the  jury,  without  permitting  them  to  separate,  or  any  one  to  con- 

ved  to  be  dw-  y^^^j  ^j^i,  them,  for  no  man  knows  what  may  Iiappen  ;  for,  thougrh  the 
charsffd        on  ^       x-i-  o  ^ 

commin  bail  ^^^^  requires  honest  men  should  be  returned  upon  juries,  and  with- 
which  was  re-  out  a  known  objection,  they  are  presumed  to  be  probi  et  legales  hominet ; 
fused,  because  y^^  ^j^gy  ^^g  weak  men,  and,  perhaps,  may  be  wrought  upon  by  undue 
ca£"^  fV^d  applications,"  And  1  Insl.  227,  b  ;  2  Hale,  P.  C.  296-7  5  Pahn.  380 ;  Met- 
was  made  out  cal/e  v.  Deane,  {Cro.  Eliz,  189  ;)  Roll,  tit,  Triai,  7 14, /»/.  1,  6,  8, 25 ;  Com. 
against  him  by  Dig.  Pleader,  (^  45 ;  Roll  tU.  Trials  716,  pL  20 ;  Piatt^s  cate^  (id,  pL  19 ;) 
affidavit.  jj^^^i  ^  j^^^^  ^j  j^^^  300 ;)  11 H.  4.  17 ;  were  also  cited.    None  of  theae 

authorities,  except  the  first,  respect  the  separation  of  the  jury,  with  or  with- 
out leave  of  the  Court;  but  merely  the  great  strictness  of  their  behaviour 
while  together,  as  to  eating  and  drinking,  having  fire  or  candle,  conversingv 
or  hearing  conversation,  or  hearing  evidence  while  going  from  the  bar,  or 
at  their  room,  or  taking  evidence  with  them,  and  how  closely  they  are  to 
be  watched  and  kept  by  a  sworn  bailiff.  Mr.  Dtnaman  also  mentioned  Dr. 
WatsoiCa  case,  (2  Starkie,  116,)  who  was  tried,  in  1817,  for  high  treason,  as 
an  accomplice  with  the  famous  Arthur  Thistlewood.  In  that  case,  which  last- 
ed several  days,  the  jury  were  kept  together,  under  the  charge  of  a  baili£ 
So,  in  the  protracted  trials  in  1794,  of  Home  Tooke,  kc.  steps  were  taken  to 
prevent  the  possibility  of  any  communication  with  the  jury  during  ad- 
journment. And  vid.  6  T,  R,  530,  n.  (a)  Bac.  abr,  verdict^  and  Rex  v. 
Stone  (6  T,H.  530-1.) 

But  the  Co\irt  were  unanimous  in  refusing  Ihe  rule.  Abbott,  C.  «f.  whe 
tried  the  cause,  ssiid,  (inter  alia)  "The  trial  began  between  9 and  10  in  Che 
morning;  it  had  proceeded  until  11  o^clock  at  night,  or  later,  before  tho 
evidence  on  the  part  of  the  prosecution  closed.  Learned  counsel  were  em- 
ployeJ  separately  for  several  defendants.  It  must  be  assumed,  (and  nobody 
could  assume  to  himself  the  contrary,)  that  in  that  stage  of  the  case,  eyi-> 
dence  would  be  laid  before  the  jury  on  the  part  of  the  defendants.  It  be- 
came matter,  therefore,  of  necessity,  that  the  trial  should  be  adjourned, 
and  an  adjournment  accordingly  took  place  from  the  necessity  of  the  case^ 
the  jury  being  fatigued  both  in  mind  and  body ;  and  it  would  have  been 
injurious  to  the  case  of  the  defendants,  even  if  the  Judge  apid  jury  had  had 
ltren|;th  enough  to  go  on  till  the  trial  came  to  a  close ;  I  say,  most  injurioirs 
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certain  cases,"  passed  April  7, 1 8 1 9.  ( Vid.  sess,  42,  ch.  1 01 .)  utic a, 

And  this  was  opposed  by  an  affidavit,  shewing  certain  facts,  ^Jf^^^^.^^ 

which  amounted,  prima  fade^  to  evidence  of  fraud  in  obtain-  Reynolds 
iDg  the  dischaige  ;  and 


MAV5TIYO. 


Per  Curiam,    For  that  reason  we  deny  the  motion,  (a) 

Motion  denied. 


(a)  And  so  note  the  differentse,  between  a  discharge  under  (hUi  and  thft 
Ae0-/Asr(2  ad.  The  latter  is  considered  conclusive,  as  will  be  seen  in  Rted 
T.  Gordon  k  Walloek^  (ante  50.)  The  Eru;lifh  rtde^  as  fneniioned  (ante 
90, 71.  (a)  seems,  by  this  decision,  to  apply  in  case  of  a  diacharg;e  under  the 
mi  to  abolith  impritonmenl  far  debt 


fm  the  case  of  tiie  defendant^  if  their  case  was  heard  by  persons  whose 
niiids  were  exhausted  with  fatigue,  as  it  would  have  been,  if  an  adjourn- 
ment had  not  taken  place.     An  adjournment  of  this  nature  is  not  necessa- 
rily foUowed  by  the  dispersion  of  the  jury,  for,  in  many  cases,  (and  in  many 
eases  they  ought)  they  are  k^t  together  till  the  close  of  the  trial.     But  I 
am  of  opinion,  that  in  ease  of  a  misdemeanor,  their  dispersion  does  not 
▼itiate  the  Terdict ;  and  I  found  my  opinion  upon  the  admitted  fact,  that 
&ere  are  many  instances,  of  late  years,  in  which  juries,  upon  trials  for  mis- 
demeanors, have  dispersed,  and  gone  to  their  abodes  during  tl^e  night  for 
which  the  adjournment  took  place ;  and  I  consider  every  instance  in  wliich 
that  has  been  done,  to  be  proof  that  it  may  be  done.''    [He  went  on  to 
shew  that  the  Consent  of  the  defendant  could  make  no  difference,  and  ought 
aot  to  be  asked.    And  vid.  6  71  Rep  530,  n.  (a)  where  it  was  held,  that, 
in  Took^i  trial  for  high  treason,  the  Court  might  adjourn  from  day  to  day, 
daring  the  trial,  without  the  prisoner's  consent,  and  tha|  this  ought  to  be 
^ooe.]     He  said  farther,  ^  The  only  difference  that  can  exist  between  the 
feet  of  the  jury  separating  with  or  without  the  approbation  of  the  Judge, 
as  it  seems  to  me,  is  this  ;  thsdt  if  it  be  done  without  the  consent  or  appro- 
Moo  of  the  Judge,  express  or  implied,  it  may  be  a  misdemeanor  in 
them^  and  they  may  be  liable  to  be  punished ;  whereas,  if  he  gives  his  con- 
sent, there  wiU  be  no  such  consequence  of  a  separation.     But  though  it 
may  be  a  misdemeanor  in  them  to  separate,  without  his  consent,  it  will  not 
avoid  the  verdict  in  a  case  of  this  kind,  as  it  would  if  the  law- required  the 
jiuy  to  be  absolutely  kept  together.    Now  it  is  not  surmised,  in  this  cas^ 
that,  during  the  night,  (for  it  was  during  night  only  that  the  separation  took 
piaee)  any  attempt  was  made  to  practise  upon  the  jury.    If  any  thing  of 
that  oould  have  been  shewn,  the  Court  would  require  that  matter  to  be 
investigated.     But  it  is  not  even  suggested,  that  any  such  thing  took  place. 
AH  that  is  suggested  is,  that,  in  point  of  fact,  the  jury  were  allowed  to  go 
^  their  own  homes,  in  order  to  take  their  necessary  refreshments,  whidf 
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Avery  against  Cadugan; 
A  notice  of      Bradish  moved  to  8^t  aside  the  execution  in  this  cause «^ 

notion  for  the 

good,  without      C.  P.  Kirklandf  objected  that  the  notice  of  the  motion  was^ 
mentionin*  a-  fop  ^j^g  ^^^i  term,  generally,  without  specifying  any  particur 
4fty.  lar  day. 

Curia^    This  includes  the  first  day  of  the  term,  and  is 

sufficient. 

Motion  heard^ 


they  might  hare'had  at  some  other  plaoe  with  muoh  leas  eonvemenee  to 
themselves.  (Vid,  Com.  Dig.Pleader^  (5)  11.)  It  seems  to  me  that  the- 
law  has  vested  in  the  Judge  the  discretion  of  saying  whether  or  not,  in  any 
particular  OMe,  it  may  be  allowed  to  the  jury  to  go  to  their  homos,  during  a. 
necessary  adjournment  throughout  the  night.'^ 

Bailey f  J.  said,  ^  In  almost  every  trial,  it  is  in  the  experience  of  persoitf 
who  attend  courts  of  justice,  the  Judge  as  well  as  the  jury  are  occasionally 
absent  for  a  short  period.    This  is  very  often  so  ;  and,  perhaps,  it  may  be 
said,  improperly,    fiut  they  go  out  only  for  a  few  minutes.    I A  then,  i^ 
separation  for  a  night  will  vitiate  a  verdict,  why  not  a  separation  fi>r  a  few 
iriinntes  ?^  Again  :  ^  "Every  object  and  purpose  of  justice  is  effeotually  an* 
swered,  and  every  supposed  inconvenience  rebutted,  by  the  law  as  it  now 
stands  ;  for  as  the  law  now  stands,  if  the  jury  separate  without  consent,  andk 
improperly  so,  it  is  in  the  discretion  of  the  Judge  who  tries  the  cause,  ta 
impose  upon  them  such  ponishmentjand  fine  as  he  may  tliink  fit."    [He 
admitted  that,  where  the  verdict  was  against  evidence,  the  separation 
might  weigh  towards  setting  it  aside  ;  but  proceeded,]  ^  When  the  fact  o^ 
separation,  pertCy  is  urged  as  the  ground  for  a  new  trial,  it  is  of  no  weigi&t.^ 
Bailey  k  Holroydf  Js.  both  tliought  this  question  might  be  more  solemnl  j- 
reviewed  on  error,  if  the  party  choose  to  proceed  in  that  way  ;  and 

HolroycLt  J.  said,  ^  I  do  not  find  any  authority,  in  law,  which  says  that  the 
separation  of  the  jury,  in  a  case  between  party  and  party,  or  in  case  of  a 
misdemeanor,  does  avoid  the  verdict.    If  the  jury  are  guilty  of  any  im- 
proper conduct,  in  any  separation,  which  ought  not  to  take  place  witHout 
the  authority  of  the  Court,  they  may  be  guilty  of  a  misdemeanor,    aiid 
may  be  fined  ai  suc'i ;  but  it  appears  to  me  that    that  'WouUI 

not  avoid  the  verdict.    In  case  any  probable  mischief  is  likely  to  resalt 
from  a  separation,  without  any  care  being  taken  to  prevent  it,  either  from 
the  inattention  of  the  Judge,  or  upon  any  suggestion  of  that  kind,  you  znmy 
^eet  each  msasares  to  betaken  as  shall  preveiitthe  pS^cU  of  such  sepa.* 
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Grtswoud 

Griswold  against  The  tertenants  or  Waltojt.  Waltoit 

On  appeal  from  a  taxation,  under  the  statute,  (a)  of  the  Fees  for  ser- 
SheriflPs  fees  in  this  cause,  for  serving  the  writ  of  scire  fad-  J^Jjfon^sevci^ 
«^,  t)ie  Court  allowed  to  the  Sheriff  the  following  chains  :    defendants : 

60    cents    for 

Serving  writ  on  32  defendants,  $1 6,00  serving^    ivrif. 

Travel  fee  on  32  defendants,  5  miles  each,  ^^^""^  b^^^; 

all  the  defendants  residing  in  one  village,  mileage  aliow- 

5  miles  from  the  court  house,  "9,60  also,  return,  li 

1-2  cents,  and  2 
summoners  for 

(a)  Seas.  41 ,  eh.  259,  ^.  12.  «ach  tenant,  at 

50  cents  each 
summoner. 

t  ....  Summons  in 

ration,  assiuning  under  such  circumstances  any  mischief  is  likely  to  arise,  -vrritin^   disaf* 

It  appears  to  me,  however,  to  he  matter  that  will  not  avoid  the  verdict.''      lowed. 

Bat,  J.  said,    ^^  I  am  alarmed  at  the  extent  to  whidi  the  proposition 
contended  for  may  he  carried,  if  it  is  weU  founded  ;  for  if  thif^  a  mis-trial, 
in  consequence  of  a  separation  of  the  jury,  I  cannot  discover  a&y  distinction 
hetween  a  separation  for  a  minute,  and  a  separation  for  a  considerable  pe- 
riod of  time ;  for,  if  the  ar^ment  is  right,  it  is  right  to  this  extent,  that  if  by 
any  accident  a  jury  gets  out  of  the  box  for  a  single  minute,  it  is  a  mis-trial. 
Let  us  see  the  extent  of  mischief  to  which  this  doctrine  may  be  carried. 
Suppose,  in  the  case  of  a  trial  for  capital  felony,  some  of  the  jury  by  acci- 
dent get  out  of  the  box,  and  the  prisoner,  in  the  result  of  the  trial,  isiac- 
f  uitted,  the  consequence  of  this  argument  would  be  a  mis-trial,  and  the  man 
Bust  be  put  on  his  trial  again.     That  is  a  consequence  which  alarms  me, 
and  I  do  net  feel  that  we  ought  to  g^ve  any  countenance  to  an  objection 
which  would  go   to  such  a  mischievous  extent.    Several  cases  have  been 
«ted,  and  it  appears  that  the  only  one  which  touches  this  question  is  that 
«f  Lord  Delamere^  in  the  4th  State  trials^  where  the  Judges  appeared  to 
have  said,  that  the  jury  once  charged  cannot  be  discharged.    That  tliat 
night  be  law  at  one  time,  I  have  no  doubt ;  but  the  practice  for  a  long  pe- 
liod  of  time  will  shew  what  the  law  is ;  and  I^believe  there  is  no  Judge,  who 
has  sat  for  any  length  of  time  in  this  Hall,  that  has  not  known  and  appro" 
Ted  of  discharges  of  juries.     The  constant  and  uniform  practice  which  has 
existed  for  a  considerable  length  of  time,  wiU!  shew  that  what  is  stated  in 
Lord  Delamtre^s  case  is  not  now  to  govern  our  decision."    In  another  place, 
he  remarked ;  **The  Judge  is  vested  with"  a  discretion  on  the  subject,  which 
he  will  exercise  on  his  own  motion,  in  keeping  the  jury  together,  or  if  either 
•f  the  parties  desired  it,  no  Judge  would  refuse  such  an' application.    If  it 
were  stated  by  the  paj-ties,  that  there  is  cause  to  apprehend  that  soma  im- 
proper practices  might  take  place  if  the  jury  were  separated— that  by  mix«i 
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Griswold 

V. 

Waltoh. 


Returning  the  writ,  J00,12j^ 
Summoners  fees — 2  Summoners  for  each 

tenant,  50  cents  each,  32,00 

Taxing.costs  and  attendance,  75 

But  struck  Old  the  following  charge  as  improper : 
Summons  in  writing,  prepared  and  left  with 
each  tenant,  50  cents  each,  ^16,00 

Birdseycy  for  the  SheriflV 

Lynchy  contra. 


ing  with  die  mnltitade  they  might  imbibe  their  feelings,  or  that  they  might 
be  influenced  in  their  verdict  by  any  communication  with  the  crowd,  there 
IB  no  Judge  who  would  not  prevent  that  from  taking  place,  by  keeping  the 
jury  apart  from  the  multitude,  till  they  gave  their  verdict.    But  if  any 
such  application  were  made  by  either  of  the  parties,  I  do  not  see  how  it 
could  be  complied  with  in  such  a  case  as  this,  unless  the  party  applying  un- 
dertakes to  defray  the  expense  attendant  upon  keeping  them  together :  for« 
in  the  case  of  a  misdemeanour,  1  do  not  understand  where  the  expense  it 
to  come  from  ;  for  I  do  not  agree  in  the  propriety  of  keeping  the  jury  shut 
up  for  a  number  of  days  at  their  own  expense.    It  appears  to  me,  howev- 
er, that  no  mischief  can  result  from  allowing  juries  to  separate ;  a  disoretioQ 
being  always  vested  in  the  Judge,  as  to  the  propriety  or  impropriety  of 
keeping  them  together,  in  each  particular  case." 

The  Amjbrican  cases,  on  this  subject,  present  nearly  the  same  view  of 
the  question  as  the  English,  with  the  exception  of  ConneciieuL    In  that 
state,  though  formerly  held  otherwise,  and  now  appatrentfy  forbidden  by  & 
statute,  the  jury  exercise  the  right  of  separating  and  assembling  according 
to  convenience,  like  our  grand  jurors  in  this  state,  even  after  they  have  re- 
tired from  the  bar,  under  charge  of  the  officer.     In  Brandin  v.  Grannit^ 
et  vx»  (1  Con.  Rep,  N.  S.  n,  (a)  in  Error,  Jfov.  1811,  thu  practice  was  sanc- 
tioned by  a  judicial  decision,  of  their  highest  tribunal.    Yet  shortly  before 
this,  (1808,)  the  late  Livingstwi,  J.  (C.  C.  U.  S.  Later  v.  Sianley,  3  DciyV 
Hep.  287.)  did  not  consider  that  practice  warrantable  under  the  statute, 
which  he  said  appeared  to  hate  been  made  in  affirmance  of  the  commoii 
law  ;  and  he  told  the  jury,  if  they  separated  before  they  had  agreed,  h^ 
should  set  their  verdict  aside.    The  ancient  practice,  in  that  state,  was  in 
accordance  with  Judge  lAoingiton^s  decision,  as  appears  by  an  adjudged 
case  in  1811.  (J^iehols  v.  WkUing,  3  Day's  Rep.  287,  n.  a.)   And  in  Bran^ 
din  V.  Grannisy  Baldwin,  J.  who  delivers  the  opinion  of  the  Court,  seems 
to  admit,  that  a  literal  interpretation  of  the  statute  would  forbid  a  separa- 
tion.   He  reposes  himself  upon  a  practical  construction  to  the  contrary,  for 
a  great  number  of  years,  which  he  holds  consonant  to  the  spirit  of  the  stat- 
ute, and  vindicates  the  correctness  of  the  practice  by  another  provision, 
requiring  from  the  petit  jury  an  oath  of  seoresy,  like  that  which  oar  g^rand 
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MoRTOfl 

Morton's  executors  against  Croghan^s  terre-tenante.         Crochak. 

Several  defeudaats  appeared  and  pleaded  by  one  attor-  ^^'^^^'^^fenl 
aey,  and  being  entitled  to  costs  against  the  plaintiffs,  (yid.  SI  dants  appev 
C.  20  John.  106,)  the  question  was  submitted  whether  a  ^^  ^^orr^, 
rtiainmgfee  sliould  be  allowed  for  each  tenant.  i^ImmuH^  wS 

be  allowed  in 

Curia.    Only  one  retaining  fee  is  allowable.     It  would  tantion      «- 
have  been  otfierwise,  had  the  defendants  appeared  by  different  5^^ 
attomies.  This  they  were  entitled  to  do,  but  they  have  cho-       otherwise, 

.  ,  .   .  ;,  when  they  ap- 

sen  to  proceed jotnuy.  pear  by   dif- 

One  retaining  fee  only  allow^*     firent    attor- 

niee. 

Inrora  take,  to  which  their  statute  has  superadded  an  oath  ag;ainst  all  eom- 
Bumieatioa  with  others,  in  relation  to  the  subject  in  hand.    *^  No  evils," 
ftys  he,  '^that  I  perceive,  result  from  the  practice,  in  pursuance  of  this 
construction,  which  would  not  follow  the  separation  of  jurors  after  they 
had  agreed  on,  and  before  they  had  deUvered  up  their  verdict,    l^is  the 
Matnte  permits.    I  presume,  also,  with  us,  where  Courb  are  in  the  habit 
of  returning^  juries  to  a  second  consideration,  if  the  jury  should  agree  upon 
a  verdict,  and  then  separate ;  and,  after  reflection,  should,  on  the  next 
day,  %:gcse  upon  a  different  verdict,  they  might  lawfully  do  so.    If  they 
may,  the  agreement  is  of  no  avail ;  and,  hnder  a  different  practice,  would 
soon  be  a  mere  pretence  for  separation.    Notliing,  then,  short'  of  a  rigor- 
ous confinement,  according  to  the  rule  of  the  common  law,  till  the  verdict 
is  deKvered  up,  would  attain  the  object  sought.    Many  inconveniences 
would  follow  a  literal  execution  of  the  statute,  as  claimed.    It  would 
bazaid  many  late  judgments  now  considered  at  rest.    It  would  make  a  ve- 
ry unpleasant  innovation  upon  the  habits  of  our  jurors  ;  and  I  am  confi- 
dent that  justice  would  not  be  promoted,  truth  more  clearly  discovered,  or 
parties  be  better  satisfied,  by  huVrying  on  a  jury  to  a  hasty  decision,  Rud 
denying  them  respite,  or  repose  till  they  should  agree.    Causes  are  often 
committed  t«  the  jury,  at  a  late  hour  of  the  day,  which  require  much  re- 
flection, investigation,  and  sometimes  calculation.    They  will,  generall/i 
be  in  prepared  for  this,  immediately  after  the  (atigues  of  a  tedious  trials 
and  may  be  unable  to  come  to  a  result  in  seasonable  hours  ;  yet  such  are 
the  cases  to  which  the  rule  will^nost  frequently  apply.    In  ordinary  cases 
Uie  jury  have  no  occasion  to  separate,  and  seldom  do.    This  construction 
of  the  statute  does  not  appear  to  me  unreasonable.    It  is  certainly  con- 
formable to  the  temper  of  the  times,  and  the  habits  of  our  citizens.  Andl  am 
Apt  convinced  that  we  are  now  bound  to  abandon  it,  after  it  has  been  sanc- 
tioned by  so  long  and  quiet  usage ;  nor  that  the  advantages  would  over- 
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Speidell  against  Fash. 

A  justice  ^  Certiorari  to  a  Justice's  Court.  Fash  sued  Speidell  by 
plaintiff's  re*  summons^  returnable  March  \Oth^  1823*  The  cause  was  ad- 
?"dl*'8*e'ir<!l™  J^"™^^J  ^^  ^  defendant's  request, to  the  \3lh  March;  on 
sive  from  the  which  da  J  the  plaintiff's  agent  making  oath  that  a  material 
summons  *  witness  was  sick,  the  Justice  adjourned  to  the  Mth  ofMarchj 
when  the  6th  being  7  days  exclusive  of  the  1st,  after  the  return  of  the  pro- 
^'  cess.  This  was  on  the  ground  that  the  16th  was  Sunday  : 
and  holden  well. 

W.  IL  Colemat^  for  the  plaintiff  in  error. 

£.  McOfiraghan^  contra. 

Judgment  ai&rmed.(a) 

(a)  ViJ.  ante  19,  n.  (a)  Where  the  Justice  adjourns  for  a  longer  time 
than  is  allowed  by  law,  it  is  a  discontinuance.  (1  John,  Cat,  101-2.  3 
Caines,  171.    2  John,  192.    7  John,  381.) 

balance  the  inconveniences  resulting  from  a  chang^e.^'  Smithy  J.  dissented. 
Accordingly,  in  The  Stale  of  Connecticut  v.  Babcock,  1815,  in  the  Court 
of  Errors  of  Con,  (1  Con.  Rep,  JV.  <S.  401)  this  construction  again  received 
a  judicial  sanction,  by  the  whole  Court. 

J^cW'Jcrscr^    In  Clark  v.  Colct  (1  Penn.  Rep,  278)  the  jury  separated, 
after  cetiring,  and  before  delivering  Uieir  verdict.     Some  of  them,  while 
considering  of  their  verdict,  went  out  of  the  room,  and  returned  again  in  a 
few  minutes,  and  the  Conrt  refused  to  set  the  verdict  aside,  fur  this  reason, 
as  there  was  no  improper  practice  of  the  yarty  in  whose  favour  the  verdict 
was  rendered.    In  Cran«  v.  Sayre^  on  certiorari,  (1  HalstetTt  Rtp,  110) 
while  an  argument  was  pending  t)efore   the  Justice,  as  to  the  competency 
of  certain  testimony,  some  of  the  jurors  left  the  room,  and  returned  again 
without  leave  or  consent,  and  without  an  officer  to  attend  them.     Curia, 
•*  A  juryman,  who  leaves  his  fellow  jurors,  without  notice  or  leave,  cer* 
tainly  treats  the  Court  with  great  contempt,  for  which  a  fine  ought  to  be  im* 
posed  on  him,  as  soon  as  the  verdict  is  rendered ;  and  he  ought  to  be  com- 
mitted till  the  fine  is  paid.    It  would  retard  the  trial  extremely,  and  work 
great  confusion  for  the  parties,  if  the  Court  had  to  call  the  list  of  jurors  eve- 
ry  few  minutes,  to  be  sure  they  were  all  present,  as  must  be  done  if  jurors 
may  go  off  without  notice  or  leave.     But  a  verdict  is  never  set  aside  for  «t 
juror^s  misbehaviour  towards  the  Court,  unless  it  is  prejudicial  to  one  or 
other  of  the  parties,  and  po  aw^  thing  appears  in  tfaia  c«se.^    Judgment  aX- 
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Gals 

V. 

Gale  against  Baenes.  b^aifEs. 

Certiorari  to  a  Justice's  Court.  After  issue  joined  iii  j^XeVeMsiilt 
nssumpsii  on  account,  by  Barnes  against  Gale^  the  defendant  plaintiff  to  go 
said  he  would  go  on  and  try  the  cause,  and  the  Justice  told  terboUipa'rtiei 
the  plaintiflF  to  go  on  with  his  account.  The  plaintiff  then  J^f  7,,^^"];°;^; 
asked  the  defendant  if  he  would  admit  any  of  his  account  ?  ready,  and,  on 
and  the  defendant  did  admit  one  or  two  of  the  charges,  and  the"  defendant 

admits  part  of 
the    plaioUfPs 

firmed.    But,  in  Shepherd  r.  Baylor,  (2  South.  Rep.  827)  on  eertiorari,  the  J^*j^°"",*'fo  "f|,* 
jury,  after  they  had  retired,  left  the  room,  forcibly  and  against  the  wiU  of  plaintiff         is 
the  constable ;  one  of  them  actually  absconded,  and  returned  home  to  his  partly   sworn, 
own  house ;  and  two  others  were  found  iii  the  publick  road,  and  could  not  "  jj  ^  J'*^e° 
be  ^tten  to  return,  till  they  were  actually  seized  and  taken  back  by  the  nire. 
constable  ;  and,  per  Curiam.    *^  Conduct  like  this  is  too  g;ro8s  to  be  tolera- 
ted,   it  is  such  a  deviation  from  duty,  decency,  and  order,  as  to  impeach 
the  motives,  ds  weU  as  the  verdict,  of  any  jury."    Judgment  reversed. 

nhode-hland.     In  Burrilt  v.  Phillips,  cor.  Story,  3.  (1  Gall.  Rep.  360> 
the  jury  were  charged  late  in  th6  evening,  and  one  of  them,  through 
mere  mistake  of  his  duty,  left  his  fellows,  and  went  immediately  to  his  own 
home,  at  the  distance  of  2  miles,  but  was  sent  for,  and  returned  back  in 
about  2  hours,  when  the  jury,  without  difficulty,  agreed  on  their  verdict; 
and,  per  Story,  J.  **  At  first,  I  was  struck  with  the  inconvenience  of  allow- 
ing a  verdict  iafter  a  separation  of  the  jurors ;  and  when  an  opportunity 
had  beengivto  to  tamper  with  them.     And,  without  doubt,  as  this  is  an 
application  to  the  discretion  of  the  Court,  the  verdict  ought  to  be  set  aside, 
unless  the  conduct  of  the  juror  be  free  from  tmfavourable  presumption.    I 
am  perfectly  satisfied  with  Uie  verdict  in  this  case.    Indeed,  I  do  not  see 
how  it  could  have  been  otherwise,  upod  the  evidence  before  the  jury ;  and 
I  abeuld  feel  great  reluctance  id  setting  aside  a  verdict  so  well  founded  in 
law  and  justice.    I  am  glad  to  be  relieved  from  all  doubt,  by  authority. 
The  case  of  St.  John  v.  Abbot,  (Barnes,  441)  is  directly  in  point,  and  the 
distinction  assumed  by  the  plaintiff's  counsel,  is,  in  general,  weU  supported-; 
I  overrule  the  motion  to  set  aside  the  verdict." 

Virginia.  But  in  the  important  case  of  the  Commonwealih  v.  John  JP- 
Caul,  (Virginia  Cases,  271)  decided  by  the  Superior  Court,  in  1812,  the 
prisoner  was  indicted  for  grand  larceny :  The  trial  continued  4  days :  on 
each  of  which  the  Court  adjourned  for  about  2  hours,  giving  orders,  that 
in  the  mean  time  the  jury  should  be  kept  together,  in  a  room  by  themselves, 
where  they  were  allowed  refreshments.  Op  their  way  to  the  jury  room^ 
at  the  2d  adjournment,  dneof  the  jardrs,  having  been  anezpectedly  sworn 
oa  the  jury,  separated  from  hn  felloWs  for  about  20  minutes,  to  attend  tx> 
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UTicA,      objected  to  the  others.    The  plaintiff  then  called  a  witnessu 
^^S^!^^^  and  after  thfc  Justice  bad  begun  to  administer  the  oath,  the 
Gaub       defendant  demanded  a  venire,  which  the  Justice  refused* 
Judgment  for  the  plaintiff. 


V. 


John  V.  D*  Scott,  for  the  plaintiff  in  error. 
£•  Bamesj  contra. 


some  neceasary  busineM.  His  pretence  was  that  he  wisfiedto  dine  at  home ; 
his  departure  -was  opposM  by  the  Sherifi;  who  admonished  him  not  to  go^ 
and  took  hold  of  his  arm  to  prevent  him.  He  went,  however,  unattended 
by  an  officer,  there  beings  none  in  waitings  who  could  conveniently  attend 
him.  •  The  juror  stated  that  he  believed  the  Court,  at  that  time,  did  not  in- 
struct the  jury  to  remain  together ;  and  he  understood  the  design  of  the 
adjournment  was  with  the  riew  that  the  jury  might  obtain  some  r^lresh- 
ment.  He  ate  his  dinner  at  his  boarding  house,  and  returned.  Several 
persons  asked  him  if  the  trial  o(JPCmil  had  ended,  to  which  he  answered 
in  the  negative,  but  he  had  (as  he  stated)  no  further  conversation  witti 
any  one  on  the  subject  of  the  trial ;  denied  that  he  had  bee^  practised 
with,  and  no  abuse  appeared.  Another  jur3man  was  absent  a  few  minutea 
on  a  visit  to  his  sick  child,  (this  was  on  the  morning  of  the  2d  day  of  the 
trial,)  with  an  officer,  from  whom  he  was  separated  about  5  minutes,  on 
g  jing  into  his  chamber  to  see  the  child.    Verdict  of  guilty. 

On  moving  to  set  this  verdict  aside,  Mr.  FPtr/,  for  the  prisoner,  defied 
the  Attorney  General  to  produice  a  single  case  of  life  and  death,  in  which  a 
verdict  was  allowed  to  stand  after  a  separation  of  the  jury ;  and  Mr.  J^ieh- 
ohu^  iht  Attorney  General^  said  that  Mr.  fVirt  could  not  produce  a  single 
case  from  the  English  books,  in  which  the  separation  of  one  juryman  from 
his  fellows  was  considered  sufficient  to  set  aside  the  verdict.  He  said 
**  there  are  many  instances  in  which  the  jurors  may  be  subject  to  punish- 
ment ibr  misbehaviour,  and  yet  the  ver&t  wiU  stand ;  and  he  referred  to 
2  Haie,  306.  2Ui  Finer,  448.  BuU.  JV.  P.  308,  and  7  Bae,  1 1, 12.  He  re- 
ferred also  to  a  case  stated  in  2  Ho/f,  296,  which  is  thus  given  by  him :  ^  Up- 
on not  guilty  pleaded,  12  are  sworn  to  try  the  issue ;  afler  their  departure, 
Ai  one  of  thel2,  leaves  his  compazdons,  which  being  discovered  to  the  Court, 
by  consent  of  all  parties,  B,  another  of  the  panel,  is  sworn  in  the  place  of 
A,  and  afterwards  A  returns  to  his  company,  which  being  made  known  to 
the  Court,  A  is  called,  and  examined  why  he  departed  f  he  answered  **  to 
drink  f  and  being  examined  whether  he  had  spoken  with  the  defendant^ 
denied  it  upon  his  oath ;  whereupon  B  was  dischai^;ed  from  giving  any 
verdict,  and  the  verdict  taken  of  A  and  the  other  11,  and  A  fined  for  hia 
contempt.''  (34  E,  3.  Qfiee  de  Cour^  12,  in  trespast.) 

A  majority  of  the  Court  were  of  opinion  that  actual  tampering,  or  eon* 
versation  on  the  subject  of  the  trial  with  a  juryman,  was  not  necessary  to 
seit  aside  the  ivrdict.    And  per  JVVtoi,  J.  (who  delivered  the  opijjion  of 
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Curia.  The  defendant  was  too  late  in  his  application  for  utica, 
a  venire.  An  investigation  had  commenced.  In  Olney  v.  *,^]J!j%2^ 
fiscon,  (1  John.  143)  the  Justice  had  merely  inspected  the 
account,  and  the  Court  said  the  trial  had  not  commenced. 
In  this  case,  the  Justice  told  the  plaintiff  to  go  on,  in  conse- 
quence of  which  he  proceeded  to  prove  some  items,  by  the 
admission  of  the  defendant;  and  a  witness  was  partly  sworn 
hefore  the  call  for  a  venire. 

Jv^^meat  affirmed.(ii) 


(a)  Aad  vicL  B^Uu  T.  Crrniff^  ante,  86. 


the  Court)  *i)roin  the  mode  in  which  coUaaion  and  tampering;  is  g^erally 

carried  eOf  sneh  dreomstance  b  generally  known  to  no  person,  except  the 

one  tunpering,  and  the  person  tampered  with,  or  the  persons  between  whom 

acflBversatiea  may  be  held,  which  might  iafluenoe  the  verdicti    If  you 

qne^on  catfaer  of  these  persons  on  the  subject,  he  must  criminate,  or  de- 

dire  himself  innocent,  and  you  lay  before  him  an  inducement  not  to  give 

correct  te^imony.    The  old  rule  was,  that  the  jury  on  no  occasion,  should 

Mptrate.  I  mentioDed  (though  it  was  with  difficulty  that  the  rule  has  been 

a^tfl  relaxed)  that  it  is  relaxed  only  in  cases  of  imperious,  or  perhaps  of 

uncfoadaUe  neeessity.    But  by  allowing  that  a  jury  may  separate  without 

neoesnty,  and  that  their  verdict  shall  stand,  unless  the  party  accused,  who, 

in  these  eases,  is  in  the  custody  of  law,  can  shew  that  the  jury  not  only  have 

separated,  but  that  they,*  or  a  member  of  it,  has  also  been  tampered  with, 

or  held  communication  on  the  subfect ;  this  great  barrier  a^nst  oppression 

nay  gradoally  be  sapped  and  undermined,  and  the  bulwark  cannot  long 

remsin.    Such  a  precedent  would  be  productive  of  evils  incalculable,  and 

too  great  lor  the  Court,  by  its  decision,  to  aUow  a  door  to  be  opened  for 

(hem.    Every  danger,  and  particularly  in  aueh  a  case  as  this,  should  be 

vatched,  and  opposed  in  the  beginning.    The  Court  wiU  preserve  *^  with 

fstr  and  jealousy," and  will  not  expose  the  trial  by  jury  in  criminal  cases  to 

sach  risk  of  eontamination,  as  arises  from  the  affidavits  in  this  case.    If  the 

Court  hatb,  without  necessity,  suffered  a  juryman  to  go  home  without  aa 

officer,  (wtdch  itwould'never  do)  it  would  vitiate  the  verdict.    There  is 

S5  much  danger  from  a  juryman's  separating,  without  the  act  of  the  Courts 

« if  it  had  been  done  by  such  act    Although  there  might  be,  and  proba- 

My  was  no  tampering  with  any  juryman  in  this  case,  yet,  in  a  free  comitry« 

in  deciding  a  particular  cause,  the  decision  is  to  be  according  to  general 

principles  as  applied  to  that  case  ;  and  more   good  will  arise  from  preser- 

VTBg  tiie  sacred  principle  involved  in  this  case,  than  evil  from  granting  a 

new  trial,  although  in  this  individual  instance,  a  verdict  has  probably  been 

fiiven  by  twelve  men,  in  fact,ui|]bia^  by  the  separation.'' 
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Roberts  Si  Roberts  against  Failis* 

The  irwgu-      CERTIORARI, to  a  Justice^s  Court.    The  suit  bdow 
thc/uiy,"?n*a  between  Failis,  plaintifi*,  and  Roberts,  defendant.    The  jury, 
justice's  court,  jj^  makinff  up  their  verdict,  each  put  down  a  sum  for  which 

is  properly  as-  or  '  r 

^ignabie  as  an  they  would  find  for  the  plaintiff,  added  these  together,  divided 
upon  ccriiora-  the  aggregate  by  six,  the  number  of  jurors,  and  rendered  the 
"-    .   .  quotient  as  their  verdict,  on  which  judgment  was  given, 

lar  for  a  jury  The  plaintiffs  here  assigned  this  nfkatter  as  error  in  fact ; 
down  ^  sum  ^^'^  ^^  defendant  answered  in  nulto  est  erraium* 

which  they  find 

^°L  ^\t  P*''^'      H.  Putnam,  for  the  plaintiff  in  error. 

add   the  sums  '  « 

together*     di* 

vide    by   the      G.  W*  Lay,  contra« 

number  of  ju- 

the  quotient  as  Curia.  Harvey  Y.  Rickett,  (15  John.  87-8,)  decides,  that 
their  verdict.     ^^^  conduct  in  a  jury  is  improper*    And  we  are  of  opinion 

that  a  certiorari,  and  assignment  of  the  error,  as  here,  is  the 

proper  mode  of  redress. 

i» 
Judgment  reversed. 


Babcock  against  Lamb  and  Doty* 
In   trefipais      CERTIORARI  to  a  Justicc^s  Court.    Bobcock  sued  Lamtt 

quart  elttusum   . 

/regit,  the  de-  and  Doty  in  trespass  quare  clausumfregemnt.     The  defeini- 

g1ve^"in  Tvh^  <^^  pleaded  the  general  issue,  which  was  tried  by  jury.   The 

the  ^enerau"  P^**"^^  proved  that  the  defendaYits  broke  and  enteredirliift 

^      sue,   tiUe    or  fields,  threw  down  his  fences,  and  passed  over  his  crops  w^ith 

possession     in  • 

himself,  or  those  under  whom  be  claims  ; 

But  an  authoirity,  or  easement,  must  be  pleaded,  or  notice  given  thereof. 

Accordingly,  a  right  of  publicl^  way  most  be  pleaded. 

In  this  the  owner  of  the  soil  retains  all  bis  rights,  not  incompatible  vritb  the  publi^k 
right  of  way. 

He  may  maintain  trespass  for  cutting  ttmbef,  &c. 

In  laying  out  a  pubiicic  highway^  on  the  sworn  certificafB  of  12  freeholders,   the  commic> 
sioners  of  highways  must  all  be  present,  but  a  majority  may  decide. 
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fraggons.  The  defendaDts  ofiered  to  prove  that  the  locus  in  utica, 
(juo  was  a  publick  highway.  This  was  objected  to  by  the  ^JfU^J^^' 
plaiajiff,  as  inadmissible,  without  being  specially  pleaded  or 
notice  thereof  being  given  ;  but  the  Justice  decided  that  the 
defendants  might  shew  the  plaintiff  out  of  possession,  and 
under  this  decision  the  evidence  was  given.  The  defendants 
then  proved  that  the  locus  in  quo  was  recorded  in  the  town 
clerk's  office,  as  a  publick  highway.  It  appeared  that  one 
of  the  commissioners  of  highways  of  the  town,  with  a  survey- 
or, laid  out  the  road ;  another  commissioner,  a  few  days  after, 
examined  and  approved  the  road,  and  those  two  drew  and 
s^ied  a  certificate  of  the  laying  it  out.  The  third  commis* 
siooer  was  not  consulted,  and  took  no  part  in  relation  to  it. 
Tbe  n^d  was  thcps  laid  out  on  the  sworn  certificate  of  12 
freeholders,  according  to  the  statute  (1  R.  L»  2T5,  s*  J  6.) 
Eridence  was  given  that  the  plaintiff  assented  to,  and  assis- 
ted in  laying  out  the  road.  It  was  not  proved  that  the  plain- 
tilThad  any  notice  to  remove  his  fences.  Verdict  and  judg- 
ment for  defendants^ 

£.  Wilson,  jim»  for  the  plaintiff  in  error. 
6.  It.  Davis  J  contra. 

Curia,  per  Savage,  Ch.  J.  Two  questions  are  raised  for 
the  consideration  of  the  Court. 

1.  Were  the  defendants  entitled  to  give  in  evidence,  that 
the  locus  in  quo  was  an  highway,  under  the  plea  of  the  gen- 
eral issue  ? 

2.  If  so,  were  the  proceedings  of  the  commissioners  regu* 
'ar,  they  having  never,  all  of  them,  had  a  previous  meeting, 
deliberation  and  decision  on  the  subject  ? 

In  trespass  on  land,  the  plea  of  not  guilty  puts  in  issue  the 
kc\&  necessary  to  constitute  the  trespass ;  and  under  it  the 
defendant  may  shew  title  or  possession  in  himself,  or  those 
under  whom  he  claims.  But  when  the  act  appears  to  be, 
prima  fcLcie,  a  trespass,  any  matter  of  justification,  by  virtue 
of  any  authority,  or  any  easement  must  be  pleaded,  or  no- 
tice given  of  it.  (Co.  LitU  283f.  a.  1  Ch.  PI.  492.  2  Saundi 
402,  n.     1 1  John.  132.    7  M(^ss.  Rep.  387.) 
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UTicAf  The  Justice  was  right  in  deciding  that  possession  of  the 

Ai^ttst^^z3.  premises  might  be  shewn  to  be  out  of  the  plaintiff ;  but  he 
erred  in  admitting  testimony  to  prove  an  highway.  An  high- 
way is  a  mere  easements  The  publick  acquire  a  right  of 
way  ;  but  the  proprietor  retains  all  his  rights,  not  incompat- 
ible with  the  publick  right,  and  may  maintain  trespass  for 
cutting  timber^  &c.  (15  John.  452-3,  and  491 «  1  Con^ 
Rep.  103.) 

On  the  se^nd  point,  there  is  no  doubt  the  proceedings  of 
the  commissioners  were  irregular.  They  must  all  be  pre- 
sent, but  a  majority  may  decide. 

Judgment  reTened.(a) 


(a)  Vid.  7%e  People  t.  7%e  Comttmitionert  of  Salan^  ante^  S3.    Also^ 


ItfGALLS  against  Loap. 

A  chose  ia  CERTIORARI  to  a  Justice's  Court.  In  trover^  by  IngalU 
be  taken  in  ^g^tinst  Lord^  in  the  Court  below,  it  appeared  tfmt  Lord,  as 
execution ;  as  constable,  and  under  an  execution  against  Insalls.  levied  up- 

a    pronuasory  '  •         .^  d  ... 

note.  on  and  sold  a  promissory  note  against  one  Brcnon^  on  which 

a  con°staWe  re!  ^**  ^"®  *^  higalls  about  |57.  The  note  was  received  front 
ceived  a  pro-  Ingalls  by  the  defendant,  in  exchange  for  IngalPs  watch  and 
^a^^^'wcarity,  some  clothes,  which  the  defendant  had  before  levied  on  under 
andaXlerwards'  tjj^  game  execution.    Verdict  for  the  plaintiff,  for  «5b, 

sold    it,      the  *  '  ^ 

transaction 

vrma  held  iiie-      ^.  jRotUtm,  ioT  the  plsitttiff  in  error. 

gal. 

uJ'ofS^:      C.E.C/«rA,  canto. 

ges,  in  trover, 

for  a  note,  is      Curia.    The  note  being  a  chose  in  action,  could  not  1>% 
Talne,   unless  levied  on  nor  sold.    {Denton  y.  Ldvingston^  9  John.  lOO.)   If 

that  be  redu- 
ced by  shewiqg  payment,  or  the  insolrcnoy  of  the  maker,  or  some  fiiets  to  invalid&te 
the  note. 

A  party  may  reverse  his  own  judgfrnentfor^rror  ; 

As  where  he^  recovers  less  daiagea  than  ahould  have  bMa  aUow^  by  a  verdicW 
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Wied  upon,  as  the  goods  of  Ingalls^  the  act  was  illegal  and      utica, 
void.     And  if  the  note  was  taken  as  security  for  money  ad-     'IfJ!^^^^^ 
vanced^  or  agreed  to  be  advanced,  the  transaction  was  also     Corvelf^ 
ill<^1.     This  Court  has  viewed,  with  great  jealousy,  the    rhyJold*; 
conduct  of  officers  holding  executions  against  defendants. 
{Rtti  V.  Prut/n  ir  Stoats^  7  Jokn\   426,  30.     Sherman   v. 
Boyct,  15  id.  443,7.)    The  value  of  the  note  was  the 
amount  due  thereon  ;  as  no  evidence  was  given  to  reduce 
that  value,  either  by  shewing  payment,  or  the  insolvency  of 
die  maker,  or  any  facts  to  invalidate  the  n6te.     It  has  fre- 
qaently  been  decided,  that  a  party  may  reverse  his  own 
judgment,  for  erron 

Judgment  reversed. 


•       .  •     ■        .    ' 

Cornell  against  Revnolds. 

Certiorari  to  a  Justice^s  Court.  In  debt,  by  Reynolds  The  cau^ 
against  Cornell,  in  the  Court  below,  it  appeared  that  i?eyn-  ^"^dirtSi 
olds  had  sued  one  Henry  Locy,  'by  warrant,  before  Joseph  4tb  section  of 
Stewart,  a  Justice,  in  1820  ;  that  Cornell  became  bail  for  ^^  ^n  ^^i^! 
Locy,  for  an  adjournment,  pursuant  to  the  4th  section  of  the  ^s  Becuritj, 
'^  act  for  the  recovery  of  debts  to  the  value  of  25  dollars.''  appeared  at 
(Vid.  1  R.  L.  389.)  On  the  adjourned  day,  the  parties  ap-  ^*,*^^™^ 
peared,  land  judgment  was  given  f6r  the  plaintiff  for  ^23,08,  rerdict  against 
on  a  verdict.  Immediately  after  the  verdict  was  given,  and  unSediateiy 
before  judgment  was  entered,  Cbmell,  the  bail,  came  for-  tendered  him 
ward  and  tendered  Locy,  his  principal,  to  the  Justice.     The  who  eaUed^ 

<H>nstal]ie      to 
take  charge  of 
bin,  bat,  finding:  none«  nid  )ie  had  nothing^  to  do  with  the  defendant :  heid^  that  the  bail 
was  diacbaiged,  thoa^n,  on  entering^  judgment  and  iasaiqg;  execution,  the  principal  was 
Dot  to  be  found. 

It  was  the  miafortone,  if  not  the  £ELult  of  the  plaihtifT,  that  he  had  not  the  constable 
thare* 

The  object  of  the  statute  was,  to  place  the  plaintiff  in  the  same  situation  at  the  adjourn- 
ed day,  as  he  was  in  on  the  return  of  the  warrant. 

It  seems  that  a  verdict,  by  which  the  jury  found,  in  such  a  case,  that  tf^e  pritwier 
ttoM  nai  dekoertd  upy  and  thfit  the  hail  tccu  still  holdenfor  debt  and  costs,  is  a  good  rerdict  ia 
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UTICA,      Constable  not  being  prefieut,  the  Justice  eal)^  for  him^  baf 
August^^ms.  jj^  ^j  ^^^  appear,  and  ttie  Jastice  toW flie  bail,  that  he  (the 
CoRirjELL     Justice)  had  nothing  to  do  with  the  defendant,  and  should 
RETir  ^^^  ^^  chaige  of  him.     He  then  entered  jadgment,  issued 

execution,  and  delivered  it  to  the  Comstable,  who  had  now 
come  into  Court,  and  who  returned  the  execution  nen  eeU 
The  jury,  in  this  cause,  delivered  to  the  Justice,  in  the  pre- 
sence of  the  parties,  the  following  verdict :  '^  Whitt  Creek, 
Jan.  I,  1820.  After  hearing  the  pleas  and  atlegaftions  of 
the  parties,  we,  jurors,  do  agree  upon  it,  as  our  verdict,  that 
the  prisoner  ilienry  Locy)  was  not  delivered  up  ;  and  fer- 
ther,  that  we  considered  the  bail  still  holden  for  debt  and 
cost.*^  Signed  by  the  jurors.  The  Justice  considered  tbia 
a  verdict  for  the  plaintiff,  and  entered  judgoaent  for  the 
amount  proved  by  Joseph  Stewart^  Esq.  who  rendered  the 
original  judgment,  and  who  was  a  witness  and  proved  the 
same,  on  the  trial  of  this  cause,  viz.  ^23,089  with  costs  to 
J2,47i. 

G.  Wendell^  for  the  plaintiff  in  error. 
G.  R.  Davis^  contra. 

Curia^  per  Savage,  Ch.  J.  It  is  uiged,  that  the  bail  was 
discharged,  by  the  appearance  of  the  defendant,  Loq/j  (before 
Steaartf  Justice)  remaining  during  the  trial,  and  the  subse- 
quent attempt  to  surrender  him.  The  language  of  the  act 
(a)  I  ILL.  is,(a)  "  And  if  the  adjournment  is  required  by  the  defen- 
dant, he  shaJl  give  sufficient  security  to  appear  on  the  day 
.  to  which  the  cause  is  adjourned  ;  and,  in  default  of  such 
appearance,  to  pay  the  debt,  or  damages,  and  costs,  if  judg- 
ment shall  be.  i^ven  s^inst  him,"  &c. 

It  appears  to  roe,  that  the  legislature  intended  to  |;lve  &e 
defendant  the  benefit  of  an  adjournment,  and  yet  put  the 
plaintiff  in  as  good  a  condition  as  he  was  in  on  the  return  of 
the  warrant.  He  then  had  the  defendant's  j^er^on,  to  satisfy 
the  demand,  if  no  property  could  have  been  found.  The 
condition  of  his  liberty  is,  that  he  shall  appear  on  the  day  to 
which  the  cause  is  "adjouroed.  In  Dunham  v.  Heyden,  (7 
John*  381)  the  defendant,  in  the  original  action^  appeared  a4 


I 


OF  THE  STATE  OP  NEW-YORK. 

the  trial,  by  attorney,  and,  the  day  after  the  trial,  the  bail 
offered  to  suirender  the  defendant  to  the  Justice,  who  refu- 
sed to  have  any  thing  to  do  with  him.    The  Court  decided 
that  the  word  appearance  means  ^^  ^'personal  appearance/' 
The  undertaking  of  Cornell  was,  that  Locy  should  appear 
on  the  day  and  at  die  place  to  which  the  cause  was  ad- 
journed*   Locy  did  appear,    and  attend   the  trial,    until 
the  same  was  ended,  and  bis  bail  had  offered  to  surrender 
him  to  the  Court*    In  my  judgment,  the  bail  had  performed 
his  contract ;  and  it  was  the  misfortune,  if  not  the  fault  of 
the  plaintiff,  that  no  officer  was  attending,  to  take  chaise  of 
the  defendant,  Locy,  when  the  bail  Imd  done  all  he  could  do 
to    discharge    himself  of  his    liability,   by   surrenderiag 
hia    principal*     The  verdict  of    the  jury,  though  infor- 
mal, I  tUiik  amounts  to  a  verdict  for  the  plaintiff;  but,  in 
this  findiBg,  Ihey  misapprehended  the  effect  of  the  defend- 
ant^   mderlaking*    I  am,  therefore,  of  opinion  that  the 
mast  be  reversed* 

Judgment  acconKngly* 


2-CS 


UTICA, 
Aoo^ust,  1823. 

Fkrgusojt 

T. 

Mtllvb. 


Ferguson  against  Miller: 

CcRTtoRARi  to  a  Justice's  Court*  Trespass,  by  Miller  wild  hee^ 
againat  Argtiton,  for  catting  a  bee  tree,  standing  on  the  land  ^.^  ^*^^* 
of  one  Jenkins.  The  plaintiff  had  discovered  the  tree,  and  owner  of  th« 
mafked  it  with  the  initials  of  his  name ;  and  a  witness  swore  tmTtan^.^* 
that  Jenkins  gave  him  liberty  to  cut  the  tree,  though  Jenkins  Though  an- 
vexnerabered  nothing  of  this  on  the  trial.  The  defendant  the  bees,  and 
traced  the  swarm  of  bees  to  the  same  tree,  cut  out  the  ini-  oi>tain  Jicense 

'  from  the  ow- 

liala  ef  the  plaintiff's  name,  substituted  Jiis  own,  and  feUed  ner    to  take 

them,  and 
mark  the  tree  with  the  initials  of  his  name,  this  does  not  confer  the  ownenhip  upon  him, 
mill   he  has  taken  aetual  posseanon  of  the  bees. 

If  he  omit  to  take  sach  possession,  the  owner  of  the  soil  may  ^ve  the  same  license  to 
anoOier,  who  may  take  the  bees,  without  being  liable  to  the  first  finder. 

The  two  parties,  both  haviqg  license,  the  one  who  takes  possession  first,  acqaires  the 
title. 

Whether  giving  a  seoond  Uoense  to  tnke  the  beei,  wai  a  revocatioii  of  the  first  ?  Qnere. 
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iJTicAf      and  removed  the  limb  of  the  tree,  where  the  bees  were,  uih 
"S^v-i!/     ^^r  a  subsequent  license  from  Jenkins^  for  which  the  defen-. 
FftiGusoir    d^mt  agreed  to  pay  him  50  cents.     On  motion  for  a  non-suit, 
MiujER      I>6cause  the  plaintiiT  had  not  established  a  sdBcient  prop-, 
erty  in  himself,  the  Justice  oyemiled  the  motion,  and  char- 
ged the  jury,  that  the  ptaintiflf,  after  getting  permission  from 
Jenkins  to  cut  the  tree,  had  sufficient  property  m  the  bees  to 
maintain  trespass  against  any  person  for  taking  them  away. 
The  jury  found  for  the  plaintiff,  on  which  judgment  was 
given. 

W.  Lyndermariy  for  the  plaintiff  in  ^rror* 

/•  Fish^  contra* 

Curia.  [After  remarking,  that  this  case,  as  to  the  prop- 
erty in  the  bees,  came  precisely  within  that  of  GUltt  r.  JIfa- 
son^  (7  John.  1$  ;)  and  that  the  owner  of  the  soil  alone  had 
a  right  to  the  tree,  with  all  that  was  in  it :]  Admit  (be  fact 
that  Jenkins  gave  MiUer  liberty  to  cut  ine  tree  and  take  the 
bees— that  did  not  give  him  a  title  to  the  bees  tiH  he  ha4 
taken  possession  of  them.  The  license  was  without  con- 
sideration, 8lnd  liable  to  be  revoked  at  pleasure.  Suppose 
Jenkinsy  himself^  had  cut  the  tree  and  taken  the  bees  :  can  it 
be  pretended  that  the  plaintiff  could  have  maintained  aix 
action  against  him  ?  The  plaintiff  had  neither  the  owners 
ship  nor  the  possession.  The  utmost  extent  of  bis  right, 
was,  that  he  had  it  in  his  power  to  become  the  owner,  by  ta» 
king  possession.  The  defendant  had  the  same,  and,  per- 
haps, a  greater  right ;  as  the  license  to  him  may  have  been 
a  revocation  of  the  former  license.  But  suppose  it  wd» 
not,  then  the  two  parties  stood  on  an  equal  footing;  and  h^ 

who  first  reduced,  them  to  possession  became  the  owner. 

—  --^ 

Judgment  reversed* 


OP  THE  STATE  OP  NEW-YORK*  245 

UTICA, 
August,  18^. 

Stoddard 

SxoDBAaD  a«d  Gbeoe  agaimt  Holmes.  Holmes. 

O3  certiorari  to"  a  Justice's  Court.     In  trespass  de  bonis  .  Where  the 
B^^ortatisj  in  die  Court  below,  by  Hotmes  against  Stoddard  sent  at  the  ad- 
^  Geege,  the  defendants  severed  in  their  pleas ;  G.  pleading  ^""^age^'jV 
the  general  issue,  andS.  the  general  issue  and  a  justification  diMontinued. 
under  an  execution,  which  he  had  issued  as  a  Justice  against  ties^ma/  conZ 
(he  goods  and  chattels  of  the  plaintiff.    The  cause  being  ad-  ^f^    jurisdic 
joamed  to  the  36I&  ^agustj  1822,  the  Justice  w^  absent  on  sent,  and  ap- 
this  day,  and  H.  and  S,  Jn  G'5  absence,  agreed  that  the  cause  P^?™f^  ^^ 
ehcmld  be  tried  on  the  3<{  Sept.  before  the  Justice,  which  was  oa  ^  another 
done  accoediagly,  6»  being  absent :  and  a  yerdict  and  judg-     ^'^^  ^  ^^. 
meni  was  leodered  for  the  plaintiff  against  both  defendants.  P^i  "!?ch  con- 
On  the  day  of  trial,  the  Justice  waited  several  hours  ;  then  fendant    wiu 
called  the  cause,  and  one  Young  appeared  for  6.     And  on  Sf\£n*  ^^^ 
the  trial,  certain  declarations  of  G.  were  given  in  evidence  a-  &ie  other. 
gaait  S,  thou|^  he  objected  to  them.  .    trurVcon* 

sent,       under 

i.  Billings,  for  the  plaintiff  in  error,  these  circum- 

-^  declarations  of 

C.  Boxer,  contra.  the  defendant, 

who  was  not  a 

Curia.  By  the  adjournment  of  the  cause  to  the  26/A  ^u-  JrraLement*' 
gmty  ajod  the  non-attendance  of  the  Justice  that  day,  the  «^re  not  admis- 
cause  was  discontinued.  (^West  v.  Critsinger,  4  John.  117.)  "ence  ^iost 
The  coiuent  of  the  plaintiff' ^nd  Stoddard,  afterwards,  gave  ***1,?^^®''\ 
the  Jastic^  jorisdiction  as  to  them*  JBut  the  defendant,  Geege,  tary  appear- 
did  iK>t  VPfV,Ca)  nor  give  his  assent  to  the  proceedings.  S!?defen^nt' 
The  Justice  erre4  also  in  admitting  the  declarations  of  Geege,  without  pro- 
who  was  strictly  not  a  party  tq  the  cause,  although  judgment  ^no  proof  of 
was  rendered  against  him.  **»  t^^^^^l^ 

Judgment  reversed,      ^void.*^^*'^' 

So  where 
the  cause  hai 
been     discon- 

(«)  Vid.  Hubbard  r.  Spfneer,  (15  Johfi.  244,)  where  the  judgment  was  ^^^ 
hflldeB  Toid,  as  against  the  defendant,  for  want  of  authority  in  SherrUl,  who 
appeared  n  attorney,  nA  ooofessed  judgment. 


24ft  CASES  IN  TH£  SUPREMET  COURT 

UTiCAy 


Row  against  Pulver. 

^Where,  on  Oil  Certiorari  to  a  Jos^tke's  Court.  In  assmiipsil,  by 
•djoutMji^^  Pirft^cr  against  Raw,  in  the  Court  below,  it  appeared  that 
gives  Becurity  Ptdver,  as  a  non-resident  plaintiff,  within  the  25  dollar  act^ 
ItoS^Sd^i^  section  4,  (1 IL  L.  3S»-9,)  had  sued  one  Lanks,  who  obtain- 
surrender  ed  an  adjournment  upon  the  defendant,  Raw^  ngmog  the  fol- 
^IX^'  lowing  instrument  as  security : 
SS/"^^*a-  *^  Dutchess  Countt,  ss, 

pinst  him,  it       pj^mp  L^g 
u  the  duty  of  ^  , 

the  plaintiff  to  **"• 

uke  out  exe-  John  W.  Pti/v^*  )  ActioD  by  wavrait,  under  $%b  act» 
2^^^t  The  defendant  applies  for  aii  adjonrameBt.  I,  PkiUip  A. 
gaily  do  8o,  or  Jio^^  do  hereby  become  security,  that  the  said  PM/y  hwks 
ai^ha^ged.  "  ^^  appear  before  Htwry  L  Traver,  the  Justice,  befoie 
^"  h^^^th  ^^^^^  ^^^  action  is  pending,  on  the  Uth  instant,  atS  P«  M« 
on  judgpient!  at  the  house  o{  Israel  Reynolds,  in  the  town  of  MQtik  Ea9tf 
*^  Us  B  ri?^«  *^  ®^'^  county ;  and  stand  trial,  and  pay  the  damages  and 
many  and  not  costs,  or  render  himself  in  execution,  in  case  judgment  be. 
^  Orifa  ^n  given  against  him  in  the  action.    Dated  Feb.  15,  1832. 

of  a  family,  or  /i^,/^  jj^  /J^^5J 

a    freeholder,  ^ 

within  30  days  The  Justice  Waited  an  hour  and  a  quarter  at  fee  place  of 
ment,  Vxciu-  adjournment,  then  heard  the  cause,  and  gave  judgment  for 
sive  of  the  day  gi  ^  3  5Q  against  the  defendant,  Louks,  who  soon  aAe^  appear^ 
And  even  ed  with  Rew^  the  bail,  (the  Justice  and  Constable  stiff  b^ng 
no^tuicmaiive  there)  in  whose  presence  some  oosrerstttion  passed  about  pay- 
in  the  under-  it^  the  judgment,  in  which  £.  professed  his  restdiness  to  go 
!!lrety,  bu.  it  to  gaol,  rather  than  Subject  hissttvety;  and  Ph/rer  said  he  £d 
is  abioiuie,  to  ^^^  ^{gij  jjim  to  go  to  gaol ;  that  Row  was  boldett  and  mast 

fay,  %t  seems^  o  o       * 

that  he  will  be 

discharged,  if  the  plaintiff  do  not  take  lii«v  principal  in  execution,  so  soon  as  h«  obb,  aAet^ 

request  by  the  surety,  that  this  be  done,  if  the  surety  is  injured  by  the  delay. 

Where  the  plaintiff  proceeds,  as  a  lum-rendefi^  eaeiuity  for  an  acyoummetit  need  not  bft 
given  by  the  defendant. 

But  k^  infatU  given,  whether  the  finrety  is  liable  on  his  undertaking  ?    Qtitre. 
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f9j  Ab  jii^lgineiit*    Raw  tcUi  Puiver  ihat  L.  was  Ihere,  and  utica, 

he  might  take  him  in  execution.    L»  was  a  young  «nBiarried  ^"2)51^,^^ 

man,  and  worked  for  Roto  till  some  tme  in  ^pril  thereafter,  Row 

and  was  in  the  neighboihood  of  the  parties  and  Justice,  ttM  p^- 
ahout  &e  22d  May^  1 822,  when  the  execution  issued*    Ver- 
diet  and  jud^ent  for  the  plaintiff. 

Ruggles  ^  Hooker  J  for  the  plaintiff  in  error. 

/•  W»  Edmtmdsj  contra. 

Curia.  The  jndgment  must  be  reTcned*  It  is  fairly  to 
be  inferred,  from  the  evidence  in  the  case,  that  Louks^  the 
original  defendant,  was  not  a  freeholder ;  and  it  is  expi^essly 
proved  that  he  was  an  unmarried  man.  Execution  might, 
Aerefora,  have  gcxie  against  bimimmediately ;  or,  admitting 
bim  to  have  been  a  freeholder,  execution  might  then  have 
issued  in  30  days,  which  would  have  been  on  the  20/A  of 
March.  The  undertaking  of  Row  was  in  the  altemaiiv€f 
either  that  Louks  should  stand  trial,  and  pay  whatever  dam^ 
agei,and  costs  might  be  recovered  against  him,  or  surrender 
iimsdf  in  execution.  The  case  of  TuitU  et  aU  v.  SSp,  (19 
John.  194)  shows  that  Row  had  no  authority  to  surrender 
Lotdb ;  that  ^^  the  common  law  incidents  of  a  recognizance 
of  bail,  according  to  the  practice  of  Courts  of  record,  do  not 
apply  to  a  Justice's  Court''  Until  execution  issued,  and  in 
the  hands  of  the  Constable,  Louks  could  not  be  surrendered. 
It  was,  therefore,  the  duty  of  the  plaintiff  to  have  placed  the 
execution  in  the  Constable's  hands  as  .soon  as  it  could  legally 
have  been  doqe,  even  without  a  request  from  Row.  But 
Rom  did  request  the  plaintiff  to  charge  Louks  in  execution 
as  soon  as  the  judgment  was  obtained ;  and  the  evidence  in 
&e  case  shows  that  he  might  then,  and  for  three  months  af- 
terwards, have  been  taken.  This  brings  the  case  within  the 
principle  oi  King  v.  Baldwin,  (17  John.  384,)  "that  the 
surtiy  is  discharged,  if  the  creditor,  upon  request,  neglect  or 
refuse  to  call  -upon  the  prirycipal,  and  the  omission  is  injuri- 
•us  to  the  surety." 
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uTiCA,  But  the  plaintiff  sued  at  a  non-residmL     The  8tatute(ii) 

15!jl.^^  '  required  no  security  to  be  given  for  the  adjournment ;  and  it 

EA8TMA9     may  be  questionable  whether  Row  eould  be  held  liable  on 

his  undertakings  upon  thai  grounds  {Dunham  v.  Heyden^  1 

John*  3810  The  judgment  musit,  however,  be  reversed  upon 

other  grounds. 

Judgment  reversed^ 

(fl)  Vid.  1  R.  L.  389,  *.  4. 


V. 
TUTTLB. 


fa^ 


Eastman  against  Tuttle, 
In  assumpsit      CERTIORARI  to  a  Justice's  Court.   In  assumpsit,  by  TutUe 

by  A  against  ...  .  *^     ■      ^  . 

B,  for  depaa-  against  Eastman,  in  the  Court  below,  for  depasturing  and 
ke«^on  keeping  on  hay  thei  defendant's  cattle,  on  land  in  possession  of 
hay  the  (»tUe  the  plaintiff,  at  the  request  of  the  defendant.  The  depasturing, 
quest,  on  land  keeping  and  request  were  proved  as  kid  ;  and  the  defendant 
in  A's  posseiB-  then  offere^  to  prove  that  the  title  of  the  land,  op  w  hich  the 
topped  to  plaintiff  lived  and  performed  the  services,  was,  at  the  tiiae^ 
Utle^of  iLe**  '^  ^^^  defendant.  This  was  overruled  as  improper  ;  and  a 
land  waa  not  verdict  and  judgment  rendered  for  the  plaintiff.     While  a 

in  A  bill  in  K  *f      o  * 

at  tho  tune  the  witness  was  under  examination,  a  juror  was  absent  without 

services  were  {jjg  consent  of  the  parties,  but  he  soon  returned  :  the  Jus- 
performed,       y.  , 
Where  a  ju-  tice  asked  the  parties  whether  they  would  proceed,  to  which 

ottttiiekiiowil  ^^  objection  was  made,  and  the  witness  was  rerexamined*. 
edg^e  of  the  The  examination  of  the  witness  was  suspended  as  soon  as 
ties,  absent,     ^^^  absence  of  the  juror  was  discovered. 

while  a  wit- 
ness was  un* 
der  examina- 
tion,  but,   as 

soon    as  this      J.  Maynard,  contra. 

was  disoover- 

Stion  ^S°^'      Curia*    The  Justice  decided  correctly.    It  was  immatc*-' 
suspended ;     rial  in  whom  the  title  was.     The  plaintiff  had  the  possess- 

and  on  hif  re-  <  ^ 

tuni,  soon  af-  lon ;  and  the  defendant  did  not  set  up  any  claim  by  way  of 

ter,  the  par- 
ties   prooeed* 

ed  without  objection,  and  re-examined  the  witness,  so  that  the  jBror  heard  «B  the  ^fi* 
dcnce ;  fields  that  the  jud«^meni  ought  not,  for  this  reasoa^lo  be  rcrersed^ 


H.  Welles,  for  the  plaintiff  in  error. 
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«  * 

set  off  for  the  phintiff^s  use  and  occupation  of  the  knd,  but      utica, 
merelj  ofiered  to  shew  the  naked  fact  of  title.     The  ab-     "S^v^^ 
senceof  the  juror  il^  not  sufficient  cause  for  reversing  the       Erwis 
judgment.     The  esiamination  of  the  witness  was  suspended,    safsyvrs^ 
as  soon  as  the  absence  of  the  juror  was  discovered ;  and  when 
he  re-appeared  the  examination  commenced  de  novo.     He 
heard  all  the  testimony,    ft  was  an  inadvertence  on  the 
part  of  the  Court  as  well  as  the  parties,  but  no  injurj  resul- 
ted frcHD  it. 

Judgment  affiritted.  (a) 

^a)  Vid.  SmUh  T.  Tfumpson,  uitet  231)  and  note  (a) 


Erwin  against  Saunders  and  Eht* 

Certiorari  to  a  Justice's  Court.  In  assumpsit,  by  £r-  Anbte^pay- 
wn  against  Saunders  ^  JK/y,  upon  a  note  for  J115,  payable  at  articiwj'^a 
9  months  in  Windsor  chairs,  given  by  the  defendants  to  the  absolute  on 
phintiflr,  the  defendants  s^t  up  as  a  defence,  that  the  note  oaimot  be  de- 
was  eiecuted  by  the  defendants  for  a  debt  due  from  Saun-  ^*^*f**  ^  •*•* 
dtrs  to  Envm:,  for  costs  which  the  latter  had  paid  for  shewing  tfaat 
(he  former.  That  Erain,  having  sued  Saunders  for  that  '^'^^^''^ 
debt,  the  dispute  between  them  was,  whether  it  was  not  theha|){)ening 
pme  by  a  discharge  thereof,  which  S.  had  obtained  un-  geDC7:e.g'oii 
dcr  the  ac/ /or  giving  relief  in  cases  of  insolvency.  They  !^  t^ff*"!*^ 
put  this  upon  the  question,  whether  the  debt  had  been  inser-  for  whieh  it 
ted  in  the  inventory  of  5.  which  he  gave  on  petitioning  for  ^^^!^!^ 
\m  diachaige ;  and  agreed  that  S.  ^  £.,  the  defendants,  riedby  oneo^ 
should  give  the  note  in  question  for  that  debt.  A  wita^ss^  his  applying 
who  was  present  at  the  giving  of  the  note,  testified,  that  '^he  ^^    ^^   ^,"' 

■^  o        o  /        .      -»     charge   onder 

the  insolvent 
act  Though,  ii  seems^  that  an  agreement  between  the  parties,  made  subsequent  to  its  ez» 
ecotion,  that  it  flhonld  be  void  on  suoh  a  contingency,  would  be  roiid,  aa  a  waiver  of  the 
peribmmnce,  on  the  happening  of  the  contingency. 

Written  agreements,  of  any  kind,  cannot  be  contradicted,  varied  or  materially  afiected; 
by  oral  testimony ; 

Yet  simple  contracts,  in  writing,  may  be  avoided  by  parol  evidence  of  fraud,  or  tlie  want 
or  lailuje  of  consideration,  or  by  the  waiver  of  performance  ;  and  they  may  be  varied  by 
a  parol  enlargement  4>f  the  time  of  performance. 

A  debt  discharged  under  the  insolvent  act,  is  a  good  consideration  for  a  new  promise* 

Vol.  h  33 
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vTicAj      understood  by  the  parties,  that  the  note  was  to  be  executed,. 
^f^J^^^   •  subject  to  a  condition,  fliat  if  it  should  appear  by  the  said  in- 
Erwut       ventory,  that  the  SBid  ,Sau7%ders  had  inventoried  the  said  der 
Saundkes.    ^^^^^^fo^  costs^  that  then  the  said  demand  should  be  void.'* 
EvideHce  of  the  <dischai^e  and  insolvent  proceedings  were 
objected  to  by  the  plaintiiT,  but  without  specifying  any  par- 
ticular ground  of  objection  ;  and  the  Justice  suffered  the  de- 
fendants to  go  into  proof  of  all  the  above  matters  of  defence, 
and  a  verdict  and  judgment  were  rendered  for  the  defend- 
ants.    The  principal  question  here  was,  whether  the  note, 
being  absolute  upon  the  face  of  it,  could  be  defeated  by 
shewing  the  condition,  &c. 

H.  Welks,  for  ttie  plsoatiff  in  error. 

A.  Konkle,  contra. 

Curia,  per  Sutherland,  J.  There  is  no  doubt  <^  the 
general  principle,  ihat  written  agreements,  wohethier  apecialiies 
or  simple  contracts,  and  whether  wiihin  or  without  the  statute 
of  frauds,  are  not  to  be  contradicted^  varied  or  materiBtfy 
affected  ly  oral  tesiimony.  This  rule,  however,  does  not 
exclude  parol  evidence  of  fraud,  or  the  want  or  fadiurtot 
consideration  in,  nor  the  erdargement  of  the  time  for  perfor^^ 
mance,  or  a  roaiver  of  the  performance  of  a  written  simpt^ 
contract*  But  this  case  does  not  fall  within  any  of  the  es- 
tablished exceptions  to  the  general  rule.  The  evidence  here 
shews  an  entirely  different  contract  from  that  which  appears 
in  the  written  instrument.  The  cases  of  Htmt  v.  ddamsy 
(7  Mass.  Rep.  518 ;)  Stackpole  v.  Arnold,  (11  Mtss.  Rep*. 
27 ;)  Fitzhugh  v.  Runyon,  (8  John.  Rep.  393,  3i2  ed.) 
Tfio'mpsonv.  Keickum,  {id.  146;)  and  WeUs  v.  BaUwinf{iB 
John.  45,)  are  conclusive  to  show  that  the  parol  evidence 
was  inadmissible.  Hoare  ^  others  v.  Graham  ^  others,  (3 
Campb,'57)  is  very  analagous  to  this  case.  That  was  ati  ac- 
tion bythe  indorsee  against  the  indorser  of  a  promissory  note. 
The  defence  set  up  was,  that  the  defendant  refused  to  indorse 
it,  unless  the  plaintifis  would  agree  that  it  should  be  renew- 
ed on  becoming  due«  They  did  so  agree*  But,  instead  of 
calling  for  e  renewal,  they  demanded  payment  at  the  nuttu^ 
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rityof&enote.    This  eyidence  was  held  inadmUsible.  Ld.      qtica, 
EUenborough  saya,  '^  the  parol  condition  ie  quite  ioconsistent     ^^^^^^ 
with  the  written  instrumeat.    The  condition  for  a  renewal  Tkowbridos 
entirelj  contradicts  the  iBstruBkent  which  the  defendant  has      ba«xb. 
s^ned.     There  may,  after  a  bill  is  dni^wn,  be  a  binding  prom- 
ise for  a  valuable  consideration,  to  renew  it  when  due.    But 
if  the  promise  is  cotemporaneoas  with  the  drawing  of 
the  billy  the  law  will  not  enforce  it«    This  would  be  incor- 
poiating  with  a  written  contract,  an  incongruous  parol  con- 
•  ditkm,  which  is  contrarj  to  first  principles.''    JSo,  ifthea- 
gpeement  set  qp,  in  this  case,  had  been  made  after  the  ^y- 
ing  of  the  note,  it  would,  perhaps,  have  been  valid,  and  might 
have  been  proved.    Such  a  subsequent  agreement  would 
have  admitted  the  absolute  nature  of  the  contract,  as  it  ap* 
peared  on  the  face  of  die  note,  and  might  be  regarded  as  a 
valid  parol  waiver  of  performance,  not  contradicting  or  va- 
lying  the  ori^nal  agreement. 

The  parol  mdence  being  excluded,  &e  judgment  cannot 
be  sttppoited.  For,  allowing  the  debt  for  which  the  note 
was  given,  to  have  been  dischaiged,  it  was  stUl  a  sufficient 
eonadetataoii  for  a  subsequent  promise  to  pay  it.  {Scaulan  v. 
.£Mor«f,  7  John.  Rtp.  36.)  The  note  was  therefore  vaKd, 
soiilihe  verdict  and  judgpn^adt  should  have  been  for  the  plain- 

6S. 

Judgment  reversed. 


Trowbridge  agfatWf  Barer. 

On  eertierari  to  a  Justice's  Court.    Debt,  in  the  Court  be-     The  power 
low,  by  Baker  agamst  Trmiridgt,  as  collector  at  Gate  No.  1  ^LUiiSS^ 

in  ordering  a 
gmte  open,  under  iht  act  eonteming  turnpike  roads^  cannot  be  questionedt  becanie  it  does 
not  appear  that  three  oommissioners  were  appointed  and  sworn  for  the  county. 

iaaa4Mstioiifor  the  penalty  of  10  dollars,  imposed  upon  a  toU-gatherer,  by  the  3d*  sec- 
tian  of  that  act,  for  demanding  toll  after  the  gate  is  ordered  open,  the  circumstances  of 
Ue  ifttiCfii^the  gfate,  and  demanding  toll  of  the  plaintiirare,  prima  fatiej  evidence  of  hii 
htimg  toUi^Uierer  for  the  oompany ; 

And  throws  the  burthen  of  proving  that  he  is  not  so  upon  him. 

Wbem  there  is  conflioting  evidenee  in  the  court  below,  it  is  the  peculiar  proTince  of 
fhe jury  to  weigh  and  decide  upon  i^ 

And  this  court  will  ttot,  in  audi «  ctse^  interfere  with  the  verdict,  unless  the  error  iB 
eppareoit. 
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UTfCA,       ofCroton  Tkrnpike^  in  Westchester  county,  for  the  penalty  q(< 

Ji^just^  10  dollare,  for  taking  toU  of  the  plaintiff  after  the  gate  hU 

*  TkowBRiDGE  been  ordered  open,  in  porsnante  of  the  3d  section  of  the  act 

Bins.  ^<^f^^Tning  turnpike  roads,  (2  R.  L.  224.)  Issue  was  joined, 
and  the  cause  tried  by  a  jury.  Two  witnesses  swore,  that  on 
tl^  5th  June  J  1821,  the  <)efendant  shut  the  gate  against  tht 
plaintiff  as  he  approached  it  in  his  waggon,  and  demanded 
toll  of  him,  and  told  him  he  could  not  pass  until  he  paid  it^ 
They  saw  no  money  paid,  but,  from  what  they  saw,  had  no 
^  doubt  it  was  paid.     Several  witnesses  for  the  defendant* 

swore,  that  he  left  home  on  the  4iA,  for  a  house  about  a  mile 
distant  from  the  gate,  and,  as  they  believed,  did  not  return 
till  the  Sth  or  9^A  of  June.  The  notice  to  open  the  gate  had 
been  given  to  one  fTee^^,  the  predecessor  of  fioArer,  at  this 
gate,  in  October  1 820,  by  one  Ferriss,  who  claimed  to  be 
ifixe  of  the  commissioners  of  turnpike  roads(a)  for  the  coun- 
ty of  Westchester*  To  prove  that  he  was  so,  he  produced,  at 
the  trial,  a  certificate  of  the  County  Clerk  of  Westchester,  that 
it  appeared  from  the  records  and  papers  in  his  oiffice,  that  jPer* 
riss  and  one  Brown  were  appointed  and  sworn  as  commis- 
sioners, &c.(6)  for  the  year  1820  5  whereupon  the  defendant 
objected  that  the  appointment  was  not  vaUd^  because  the  ac^ 
requires  the  appointment  of  three  commissioners  for  th^ 
county.(c) 

A  Ward,  for  the  plaintiff  in  error.. 

f^orisj  contra.  ^ 

Curia.  It  is  objected,  1.  That  the  commissioner,  who  ai?s 
dered  tlie  gate  open,  did  not  shew  a  legal  appointment.  2. 
That  this  action  lies  only  against  the  ioU-g^th^rer,  {ind  ^ere 
IS  no  evidence  that  the  defendant  wa^  the  toll-gatherer.  3. 
That  the  weight  of  evidence  is  against  the  defendant's  having 
been  at  the  gate  on  the  day  alledged. 

There  \%  no  weight  in  any  of  the  objections.  The  author^- 
)ty  of  the  commissioner  w^  sufficiently  shown.  The  fact  of 
the  defendant's  demanding  toll,  connected  with  the  other 
circumstances  in  the  case^  is,  prima  facie,  evidence  that  hex 
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Fas  ibe  toU-gatberer.    If  not  bo,  he  should  have  shown  tt.      tiTicA, 
it  was  pecaJiarly  the  province  of  the  juiy,  to  weigh  tfie  evi-  ^W^> 
dence,  and  decide  upon  it«    We  do  not  interfere  in  such  ca* 
aes,  unless  the  error  of  tfie  jury  is  very  apparent     An4  we 
cannot  say,  in  tfab  case,  that  we  are  dissatisfied  with  tbeVer* 
|Hpt  on  this  point 

Judgment  affirme^l. 


Saeus  kgama  JFItatt  and  Lakbbrt. 
Os  certiorari  to  a  Justice's  Court.     Hyalt  ^  Lambert  su-  .  The  security 

•^  •/*»  1       J   •     w>r  Ml  adjourn- 

ed SarleSif  in  the  Court  below*     The  plaintins  declared  in  ment,    under 

tt$iumpsit—ihe  defendant  pleaded  the  general  issue,  and  ^^^X 

gave  notice  of  the  set  off,  which  he  afterwards  proved  upon  lar  act,  is  not 

the  trial,  at  which  the  plaintiffs  did  not  attempt  to  prove  any  ^^^  appear- 

demand.    But  the  defendant  proceeded,  as  if  a  demand  had  ^  ,o^^  **>« 

•  .  •     ^  ,     '  defendant,    at 

been  establishad  against  him,  and  claimed  a  set  off  upon  the  the  adjourned 
following  instrument  in  writing,  executed  by  the  pla'mtiffs  :    ^*Jj  muat^be 

Ti     r  '     ,      .    «       V  inexecution; 

John  Lambert  fy     r  Whereas, 

miliam  Baker.      J  We,  John  Lambert  and  Nathaniel  appearance,  a- 

y  -^  J    ,  .  laaib^    satisfiea 

Eyatt J  do  hereby  become  bound,  that  the  said  defendants  the  terms  of 
shall  appear,  stand  trial,  and  pay  the  judgment  which  may  ^der'the'4th 
be  found  against  the  said  defendants,  or  render  their  bodies  section. 
in  execution,  as  the  law  directs.''  may  %eyen« 

The  suit,  as  entitled  in  the  written  security,  was  commen-  nJentT'wheM 

ced  before  David  Olmstead.  Esq.  a  Justice,  and  the  writing  injustioe      ir 

^  -.  done  to  him. 

was  executed  Jlfoy  IStA,  1819,  as  security  for  an  adjourn-  ^ 
ment  of  the  suit,  upon  oati),  under  the  5th  section  of  the  25 
dollar  act  (1  R.  L.  389.)  And  at  the  adjourned  day,  the. 
parties  appeared,  and  judgment  was  given  fpc  Sartesy  for  ^  1 4, 
damages  and  costs.  These  facts  were  proved  by  the  Jus- 
tice, Olmsteadj  who  produced  and  swdre  to  his  minutes.  I\ 
fOso  appeared  that  execution  was  issued  upon  the  judgment. 
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0TieA,  and  returned  that  nether  property  nor  the  bodies  of  the  d^- 

^^^1!^^^,^  fendantfl  could  be  found*    Verdict  and  judgment  for  the  de« 

aABi«s  fendant,  for  6  cents  and  costs* 


V. 


Htatt.  Fom,  for  the  plaintiff  in  error.  ^ 

^.  IFariif,  contra. 

Curia^  Thoi^  the  judgment  below  was  in  favour  of 
Sarles,  yet,  if  injustice  has  been  done  to  him,  he  Doay  reverse, 
it  by  certiorari.    (Bme/lv.  Marshall j  6  John.  Rep.  100.) 

The  jury  appear  to  have  supposed,  that  the  undertaking 
of  {he  defendants  in  error  was  satisfied  by  the  appeaiance 
of  Lambert  ^  Baker  on  the  adjouflaed  day*  In  Urn  they 
erred.  The  adjournment  was  under  the  6tb,  not  the  4th 
section  of  the  act ;  and  the  security  is  in  strict  eMfermity 
to  &e  requirements  of  the  5th  section.  It  is,  to -appear  and 
pay  the  judgment^  or  render  their  bodies  in  exemtion.  The 
condition  is  not  satisfied  by  appearance  only,  unaccompanied 
with  payment.  Neither  payment  baving  been  made,  nor  the 
bodies  of  the  defendants  rendered  in  execution,  Sarles  was 
entitled  to  recover  the  amount  of  that  judgment  from  the 
sureties,  and  the  jury  should  have  found  for  him  to  that 
amount. 

The  security  required  by  the  4th  section  of  the  act,  in  or* 
derto  obtain  an  adjournment,  is,  to  appear,  and,  in  defaidt  of 
appearance,  to  pay  the  debt,  ^c.    In  that  case,  appearance 
alone  discharges  the  surety.    That  is  the  section  to  which 
Dunham  v.  Hey  den,  (7  John.  381)  relates. 

Judgment  reversed* 
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UTICA, 

August,  laa 

RiCHABMOV 

Richardson  against  Brown,  Beowh 

On  certiorari  to  a  Justic^^s  Court.  Brown  sued  Richard"  An  a^ree- 
9(m  in  the  Cpurt  below,  by  warranty  issued  against  the  de-  ei^^  ^i  y^ 
fendaod,  a  rton-rtsident  of  the  county  where  this  suit  was  ^J^^™^  ^ 
brou|^t.  The  parties  agreed,  before  the  Justice,  on  the  re-  thra,  if  s.  do 
torn  of  the  warrant,  tp  adjourn  3  days,  and  that,  if  S,  F.  a  ^^t^"^"* 
witness,  whom  both  pajrties  wanted,  should  not  attend  at  the  justice  ma^ 
a^pamed  day,  then  the  Justice  might  adjourn  for  such  rea-  such^ma^. 
sociable  time. as  he  might  4eem  necessary  in  order  to  procure  ^^®  ^^  ^  b* 

6  Y^s  attendai^ce.  Accordiogly,  on  the  adjoumed.day,  S*  F.  oenair  to  pro- 
not  altei^iiig,  the  plaintiff  asked  a  further  adjournment,  d^tr%*f  ^^ 
wUch  being  ol^ected  to  by  the  defendant,  the  plaintiff  toade  witness,  ii  a 
oath  of  S.  P<  absence,  and  the  Justice  adjourned  again  for  ^'agreemenV 

7  days :  at  which  day  the  defendant  did  not  appear,  and  *^  cannot  be 

.   t  ^  1       J         -     X .  .  «:r       »  reroked  with- 

joflgment  was  rendered  against  him.  out  the  con* 

sent   of   boUi 

/.  K.  Paige^  for  the  plaintiff  in  error.  ^I?^  an  a- 

greement  does 

A*  Van  IngtUf  contra.  not  provide 

that    security 

Curia.  This  proceeding  to  adjourn  was  under  the  4th  thejostife^^"* 
section  of  the  25  dollar  act,  and  the  Justice  has  not  exceeded  "H^  adjourn 
tiie  12  days  for  which  he  had  a  right  to  adjourn  the  cause  on  rity,  this  being 
the  application  of  either  (rarty.  Besides,  here  was  a  valid  5en<^o?Se 
and  binding  agreement  between  the  parties,  which  neither  parties. 
had  a  right  to  rescind  without  the  consent  of  the  other.  By  adjournment^ 
this,  fiiey  had  authorized  the  Justice  to  adioum.    It  is  to  be  ^P^/^  ^  ^^c- 

rant,  are    not 

presomed,  that  had  it  not  been  for  the  agreement,  an  appli-  satisfied  by  an 
cation  would  have  been  made  and  granted,  on  the  return  of  2hort"or^tt»at 
the  warrant,  to  adjourn  for  a  longer  time  than  3  days.  The  period;  but  the 
oath  of  the  plaintiff  was  merely  to  satisfy  th^  Justice,  that  it  adjournTfrom 
was  proper  to  exercise  the  power  given  by  the  agreement.  **"*•  ^  ^^^ 
Aod  as  nothing  was  said  in  the  agreement  about  giving  secu«  riods  than  12 
rity  on  the  adjournment,  the  right  tp  it  was  waived.  Sme^il^Twi^ 

ed  by  an  ag^. 

Judgment  affirmed.^     sregate  of  the 

sereral  ad* 
jinwniiwutJ.' 


256  CASES  IN  THE  SUPREME  COURll 

UTICA, 
August,  18^3. 

TULLOClk 
C         ^'  HAM'  TULLOCK  against  CuNNfNGHAX* 

The  power  On  certiorari  to  a  Justice's  Court.  Debt,  in  theCourf 
ap^w  fo^^ef  ^^^^^  on  a  Justice's  judgment,  for  ^26,06,  by  Cunningham 
ther  party  in  a^  against  Tullock.  Mr.  Crookshank^  attorney  at  law  j  appeared 
maylJe'by  pa-  ^^^  ^^^  plaintiffi  His  authority  being  called  for  by  the  de- 
roi ;  and  naay  fendant,  he  admitted  that  he  had  no  written  power,  but  sta- 

oe  proved  by        •  •.  ■  , 

the  attorney  ted^  under  oath,  that  he  was  authorized  and  employed  by  the 
'^'"n'debt,  on  a  P'a»ntiff  to  attend  to  this  suit,  the  Justice  decided  that  this 
justice's  judg-  was  sufficient.  An  execution  had  been  issued  upon  tho 
defence,  "that  judgment,  and  a  carriage  of  tte  defendant  sold  under  il  for 
tke     plaintiff  rfjo,  and  bid  in  for  the  use  6f  the  plaintiff,  under  his  direC- 

told  the  con-    •  i      ^  r        ,      ' 

aubie,  who  tion  to  the  Constable,  that  he  should  sell  the  carriage  tor  as 
I^!?  !««^*?kI  fi^^ch  as  he  coulcl  get ;  and  if  it  did  not  sell  for  the  amount 

tion  upon  the     >  .  o     ^ 

judgment,  to  of  the  judgment,  to  get  some  person  to  bid  it  off  for  Uinti^ 
dant's^carriage  ^^^  ^®  understood  the  plaintiff  to  say,  that  he  would  takfe 
for  as  much  as  the  Carriage  for  debt  and  cost.  The  trial  was  by  jury,  wh6 
and  that,  if  it  found  a  verdict  for  the  plaintiff,  for  the  balance  proved  to  be 

^d  not    fetch  ^^^  up^n  tjje  judmnenti 
the  amount  of  »  •'   ^ 

Sliire^  bid      ^^^^  ^*  ^«^g«>  for  ibe  plaintiff  in  error.  • 

in  for  hiffly  and         a    r^       i   i      ? 

be  would  take      ^»  CrooKshatikj  contra; 

it  in   satisfiic-  • 

tion  for  the  Curia.  The  authority  of  an  attorney,  who  appears  either 
wh^  was  ac-  ^'^^  *  plaintiff  or  defendant,  before,  a  Justice,  must  be  proved, 
accordingly      But  a  parol  authority  is  sufficient;  and  the  attorney  himself. 

The  plaintiff  is  competent  to  prove  it.  The  defendant  below  could  not 
"^^y    "**^®^  avail  himself  of  any  declaration  made  by  the  plaintiff  to  the 

Such  a  pro-  Constable  in  relation  to  the  execution.    Even,  admitting  that 

seemjK^'would  ^^  ^*^  ^^'^  ^^®  Constable  he  must  have  tlie  carriage  bid  in 
justify  the  con-  for  him,  and  he  would  take  it  in  satisfaction  of  the  execution, 
turning     the  ^^  would  be  lio  defence  in  this  suit,  provided  the  sale  was 
f^ffi^d**^****  **^"  feirly  conducted.  If  the  Constable,  in  consequence  of  such  ai 
direction,  had  returned  the  execution  satisfied,  he  might,  per- 
haps, have  justified  himself  by  this  proof :  but  not  having 
done  so,  it  cannot  avail  the  defendant. 

Judgment  affirmed. 
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tTICA, 
August,  1823» 

M'GAVATSir 
M'Gaunten  agahist  VliLBvi*  Wilbitr. 

Ost  certiorari  to  the  Marine  Court  of  the  city  of  JVVw-  ^^J^fy""^^ 
York.  The  defendant  in  error,  on  the  3\st  Oct.  1890,  hired  hired  a  house 
of  the  plaintiff  in  error,  a  house  in  the  city  of  J^fewYork,  for  jy^  '  for"*  si 
6  months^  from  the  \st  day  of  *Vor.  following,  for  which  he  monthB,    and 

•  _  .       ,         ^  i-ixL  agreed  to  pay 

agreed  to  pay  $150 1  $50  m  advance^ — the  residue  to  be  se-  ^50,  in  ad- 
cored  by  a  bill  of  sale  of  his  furniture,  in  nature  of  a  mort-  ^JJ^jJJJ^qi* 
gage.  He  mentioned  at  the  time,  that  he  did  not  want  pos-  lan  in  a  maa- 
session  under  a  fortnight.  On  the  3d  J^ov.  the  plaintiff  in  jj*^  ojSuted  to 
error,  not  having  received  the  $50  and  security,  let  the  pay.  or  give 
house  ta another  tenant*  On  the  ^th  or  10/A  .ATov*  the  de-  3^  ;voo!when 
fendant  in  error  tendered  to  the  plaintiff  in  error  the  ^50  ^^^3^**^^  ^t 
and  bill  of  sale,  demandiug  possession  of  the  house,  which  other ;  heU^ 
was  refused.  In  assumpsit  for  breach  of  this  agreement,  a  ^^  ^  ^^ 
verdict  and  iockment  were  rendered  for  the  defendant  in  •«»<J.     though 

-.!_  ^w.r^  ^  mentioned 

«rror,  with  $  1 00  damages*  at  the  time  oC 

the     contract, 

E.  Averill,  for  the  plaintiffin  error.  ^^^  ^'"'*- 

'  ^  want    possess- 

ion   under    a 

W.  A.  Seefy,  contra.  fortnight 

The      pay- 

Curia.  The  judgment  must  be  reversed.  The  agree-  ^Th^'^U"^ 
meot  was,  that  the  50  dollars  rent  should  be  paid  in  advance,  condition  pee* 
This  not  having  been  done,  and  the  security  not  being  giv-  his  entering 
en  on  the  3d  day  oi November^  the  plaintiffin  error  had  a  ^  k^T^mI 
right  to  consider  the  contract  at  an  end,  and  to  let  his  house  bemg  entitled 
to  any  other  person.  The  remark  of  the  defendant  in  error,  |^^  ®  possess- 
that  he  did  not  want  the  possession  under  a  fortnight,  did      And  the  a<^ 

*  firreement  wbSb 

not  vary  the  agreement.  This  was,  to  pay  the  50  dollars,  &:c.  according/, 
not  before  he  entered  into  possession,  but  before  he  was  en-  <^o»str««l    to 

,  .  %  mean  a    pay* 

titled  to  possession,  which  was  on  the  1^^  day  of  Xovtmber.  ment,  &c.  be- 
fore the  \tt  of 

Judgment  reversed.      ^'<^.''^' 
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Benson  and  Ferguson  afrainst  Ccark  and  Clark.^ 

It  is  error  for  On  certiorari  to  a  Justice's  Court.  One  of  the  errors  re-^ 
hold  any  in-  Bed  upon  was,  that  in  the  Court  below,  after  the  jury  had 
tercottroe  with  retired,  the  Justice,  at  their  request,  went  into  the  room  with 

the    jury     at  '  .  '  t        ? 

their  room,  them,  without  the  conseht  of  the  parties  ;  that  the  jurors 
^na^^of  £e  P^*  certain  questions  to  him,  which  he  did  not  answer,  but 
P^rtieB :  retired.    Soon  after,  the  jurors  sent  the  Constable  for  a  cer- 

to  t^^room  tain  paper,  which  the  Justice  sent  to  them.  But  his  return 
«nd     hearing;  jjj  ^q^  state  what  paper  it  was. 

certain    ques-  *    * 

tioBS       Asked 

him,    though      J.  C.  Morris^  for  the  plaintifT  iu  error. 

he  do  iiot  an- 

"^Or^^^ding      ^*  Starkweather,  contra. 

m  paper  to  the 

jtiry,  though  Ctma.  Both  the^  acts  were  irregular.  The  Justice  ha<f 
not  state  what  no  right  to  have  any  intercourse  with  the  jury,  without  con-- 
*  ^'^*>*  sent  of  the  parties ;  and  though  he  states,  that  he  did  not  an- 

swer their  questions,  the  practice  may  lead  to  great  abuse,  if 
tolerated^     The  observations  of  the  Court  in  Taylor  v*  £ei«- 
ford,  (13  John.  487)  are  strictly  applicable.     It  is  ukineces- 
sary,  therefore,  to  consider  the  other  errors  assigned. 

Judgment  reversed.^ 


WiNNEGAR  and  CooK,  Overseers  of  Aiqcnia,  against  Roe- 

l)ebi  ag;aiii9i  On  certiorari  to  a  Justice's  Court.  In  the  Court  belovr, 
K^h^^rfor  f^^nnegar  and  Cook  declared  against  Roe,  in  debt  for  Jl2,50, 
the  penalty  of  for  that  he,  bein^  elected  to  the  office  of  Overseer  of  high- 

^12,50,  under  J  &  .  & 

the  act,   (ses$, 

44,  eh.  128,  f .  1,)  for  refusal  to  accept  the  office,  docs  not  lie,  except  where  the  town  pro- 
ceed to  a  new  election. 

Merely  neglecting  to  file  notice  of  his  acceptance  with  the  town  clerk,  is  not  enough. 

The  object  of  the  statute  was  to  enforce  the  performance  of  his  duties  ; 

And  if  the  town  proceed  to  a  new  election,  then  to  exact  the  penalty. 
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ways,  in  1822,  had  not,  agreeably  to  the  statute,  filed  his      utic^, 
acceptance  in  the  Town  Clerk's  office*  Plea,  not  guilty.  'vS-v-w^ 

The  Town  Clerk  produced  the  book  of  records,  in  which   Winnsgab 
was  recorded,  ^  Jeduthan  Roe,  Overseer  of  highways  for  said       j^^^^ 
town.''     He  testified  that  Roe  was  elected  Overseer  for  dis- 
trict 12  ;  that  he  had  searched  the  books  and  papers  in  his 
office,  and  could  find  no  acceptance  hj  Roe  of  the  office. 

The  defendant  called  Robert  Wilson,  who  testified,  that  on 
the  nth  Jipril,  1822,  Roe  handed  him  a  list  of  inhabitants, 
liable  to  be  assessed  on  highways  ;  Roe  said  he  had  not  filed 
his  acceptance  of  the  office  of  Overseer.  Another  witness 
proved  that  Roe  had  called  out  the  men  to  work  in  the  dis- 
trict, and  claimed  the  work  assessed  to  be  done.  The  jury 
found  a  verdict  for  defendant. 

Curia.  By  the  act,  23d  March,  1821,  {sess.  44,  ch.  128)  it 
is  declared,  that  every  person,  chosen  to  the  office  of  Over- 
seer^ shall  transmit  or  deliver  to  the  Town  Clerk  of  the  town, 
within  15  days  after  the  election,  a  notice  in  writing,  signify- 
ing his  acceptance  of  the  office ;  and  if  he  neglects,  such 
neglect  shall  be  considered  a  refusal  to  serve,  and  the  city 
or  town  may  proceed  to  a  new  choice ;  and  in  every  such  case, 
the  person  refudng  to  take  upon  himself  such  office,  shall 
forfeit  {12,50,  to  be  recovered  in  the  name  of  the  Overseers 
of  the  Poor. 

The  penalty  attaches  on  the  person  elected,  if  he  omit  to 
signify  his  acceptance,  and  the  town  thereupon  proceed  to  a 
new  choice.  The  object  of  the  statute  was  to  enforce  the 
performance  of  the  duties  by  the  person  elected,  and,  if  th^ 
town  was  compelled  to  a  new  election,  then  to  exact  the  pe- 
nalty. In  the  present  case,  the  defendant  performed  the  du- 
ties of  his  appointment ;  the  town  did  not  deem  it  necessary 
to  elect  another.     Neither,  by  the  words  or  spirit  of  the  act, 

has  the  penalty  been  incurred. 

« 

Judgment  affirmed. 


^  * 
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y  Todd  and  McCord,  Overseers  of  the  Poor  of  the  town  of 

BiRDSALL.  ,        Cortlandt,  against  Bibdsall* 

The  office  of      On  certiorari  to  a  Justice's  Court.     In  the  Court  below, 

overseers  oi  . 

the  poor  of  a  Birdsall  declared  against  Todd  and  McCord,  that  he  sold  di- 
cerSm  purro^  vers  goods  to  Sarah  Gnffm,  who  kept  a  pauper  of  the  town 
sea,  a  corpora-  of  Cortlandl<,  at  the  request  oi  Jeremiah  Pngslcy,  one  of  the 

And  the  ca-  Overseers  of  said  town ;  and  also  for  money  paid  to  the  said 
P*^i^y  ^J^^  Sarah  Griffin^  at  the  request,  of  Pugsley,  for  the  support  of 
of  necessity,  the  pauper,  ^14.  Plea,  the  general  issue, 
thof^^o^  in  '^  ^'^^  admitted,  that  Pugsley  was  one  of  the  Overseers  of 
order  to  exe-  the  Poor  in  1819  and  1820,  and  the  defendants  in  1822* 
ticuiar  *  to-ust  '^^^  plaintiff  produced  an  order,  dated  Jtinua;^  24,  1820, 
reposed     in    tii^wn  by  Pvgsley,  as  Overseer,  on  the  plaintiff,  requesting 

Aooordm^ly,  him  to  let  Sarah  Griffin  have  to  the  amount  of  fourteen  dol- 
Sct^toan*ao^  lars,  and  that  he  (Pugsley)  would  account  for  the  same, 
tion  for  debts  Pugsley  testified  that  the  order  was  for  the  support  of  thf^^i^ 
Seir*°  prede-  P^^^  ^^  Cortlandt  towH ;  that  the  plaintiff  paid  it,  and  tbatbc^ 
cessors,  (u  over-  the  witness,  had  never  paid  the  plaintiff;  that  the  order  was 

Where    p,  drawn  in  his  official  capacity ;  that  he  was  indebted  to  Sarah 
M  overseer  of  Qjrij^f^  for  peeping  a  pauper,  and  gave  the  order  to  satisfy 

town  of  c,  in  the  demand.  The  Justice  gave  judgment  against  the  defend- 
S  «'^°  ants  for  $14  damages  ^qd  costs, 

seer^  on  B,  in 

fayorof  G,  for  Curia.  Overseers  of  the  Poor  are  not  a  corporation,  ac- 
the  poor  of  the  cording  to  the  technical  meaning  of  the  term*  In  the  case  of 
^^'h^h  ^^  ^'  *^®  Overseers  of  Piiislown  vs.  the  Overseers  of  Plattsbnrgh,' 
cepted  and  (18  JoAn.  418,)  they  are  considered  as  the  puWick  agents 
£e?rf  that  T  ^^^  trustees  of  the  town,  in  respect  to  their  poor,  and  possess, 
and  M,  over-  necessarily,  without  express  authority  from  the  legislature, 
poor  of  the  *  capacity  to  sue,  commensurate  with  their  publick  trusts  and 
8^  town,  in  duties.     In  Johnson  v.  Hariwell,  (8  John.  424)  this  Court 

1822,  were  ha-  . 

bie,a8acorpo-  held,  that  the  Supervisors  of  a  county  were  a  corporatioa 
^nmmii  "*  Tr  ^^^  Special  purposes,  and  with  special  powers  only ;   that 
the  debt  thus  there  are  many  instances,  in  the  law,  of  collective  bodies  of 
l»^  ^  men  coming  under  one  general  description,  endowed  with  a^ 

corporate  capacity,  in  some  particulars  expjessed^  bat  who 
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have,  in  no  other  respect,  the  capacities  incident  to  a  corpo-  utica, 
ration.  This  principle  is  applicable  to  the  case  under  consid-  ^2^^Jj-w  * 
eratioD«  Suing  and  being  sued  seems  to  be,  of  necessity,  in- 
cident to  the  office  of  Overseers,  in  order  t6  execute  the  par- 
ticular trust  reposed  in  them.  Whether  they  are  liable  for 
the  acts  of  their  predecessors,  has  not  been  expressly  deci- 
ded ;  but  they  have  been  held  liable,  in  their  private  capaci- 
ty, for  their  own  official  acts.  In  King  v.  Butler,  {15  John* 
281  )1t  was  heldjithat  an  Overseer  was  liable  to  a  suit,  when 

• 

he  had  requested  the  plaintiff  to  maintain  a  pauper,  and 
iDade  an  express  promise  to  pay,  although  do  order  had  ev- 
er been  made  for  the  relief  of  the  pauper.  In  the  presept 
cai^e,  the  question  is,  whether  the  action  can  be  sustained  a- 
gainst  the  defendants,  who  now  represent  the  interests  of  the 
town,  in  relation  to  the  poor,  and  for  whose  bencdt  the  ad- . 
vaoce  was  made.  It  seems  highly  expedient,  that  legaMia- 
bilities,  incurred  by  their  predecessors  in  office,  for  the  sup- 
port of  the  poor,  ought,  upon  a  sound  construction  of  their 
dtfies  and  powers,  to  devolve  upon  them.  It  is  incident  to 
their  office,  which,  in  this  respect,  may  be  viewed  in  the  na- 
ture of  a  corpojution.  The  judgment  below  ought  to  be  af- 
firmed. 

Judgment  affirmed.(A) 


(^  There  are  certain  officers  and  bodies  of  men,  such  as  CHur^  War^ 

iau^  (1  Kyd  on  Corporations^  29,  30, 31)  Overteen  of  the  Poor,  (18  John. 

418)  the  Supervisors  of  a  eovnty^  (8  John,  424-5)   the  Loan  OffUers  of  a 

eouni^  {ibid.  426)  School  DistricU^  (13  Mass.  Rep.  193)  Toums^  Parishes, 

CiHes,  Hundreds  and  Counties,  (9  Craneh,  52;    4fVheat.  663,668;    7 

Mass,  Rep.  187  ;  1  Greenleqf's  Rep,  Maine^  363,  364)  which  are  called  tf 

quasi  corporations.    Upon  the  question,  how  far  these  may  become  parties 

IB  a  court  of  justice,  as  corporations,  whether  in  the  capacity  of  plaintiffs 

or  'l^ieadants,  the  authorities  do  not  appear  to  be  uniform.    It  is  said,  in 

Rutifll  et  aL  V.  Tfte  Men  of  Devon^  (2  T.  R,  667)  Riddle  v.  TRc  Proprit- 

ton  <f  the  Locks  and  Canals  on  Merrimack  River^  (7  Mass.  Rep.  187,  per 

Parsons,  Ch.  J!)  and  in  Adams  v.  Wiseauet  Bankt  (1  GreenUaf^s  Maine 

Rtp.  361)  that  no  action  will  lie  a^inst  these,  unless  expressly  gfven  by 

ststate.     Thus,  in  the  2  7.  A.  672,  it  is  said  that  an  action  wiU  lie  against 

the  hundred,  upon  the  statute  of  ^tn/on,  and  in  The  Inhabitants  qfBrew^ 

er  V.  Inhabitants  of  ^euhGloueester^  (14  JlfoM.   Rep.  216)  an  action  was 

held  to  lie,  by  statute,  against  the  inhabitants  of  a  town,  for  supporting 

$>  pauper.     Similar  instaneeg  may  h^  seen  in  2  Penn.  /f.  J.  Rep.  500 ;  9 
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UTICA,  ^*^'  ^P'  ^'  >^'  U  ^^^  ^^0  ^^^  605  ;  wad  in  several,  oilier  books ;  but 
Ao^ost,  1823.  whether  thii  is  by  statute,  I  am  not  informed.  It  is  said  in  the  2  7^.  /2.,  7 
McLss,  Rep.^  and  1  Greenlect/\  above  referred  -to,  that,  in  these  cases>  every 
inhabitant  is  ab  immediate  party,  and  is  liable,  as  such«  in  person  and  pro- 
perty ;  for  there  is  no  corporate  fund,  out  of  which  to  make  payment. 
Bat,  in  the  case  of  The  InhabiianU  ff  the  4th  Scftopl  DUtricU  in  Rumford 
V.  Woody  (13  Mttu.  Rep.WZ)  it  was  decided  that  a  school  district  may  have 
a  right  to  sue,  as  a  corporation,  implied  and  ifieidenial ;  this  beings  neces- 
sary to  the  execution  of  their  other  powei's ;  and  they  were  aooonlin^y 
allowed  to  maintain  an  action  on  a  contract  to  build  a  6chool*boiate»  apd  to 
jnake  a  lease  of  land  to  them  ;  and  the  came  thing*  was  holden  of  Over- 
seers of  the  Poor,  in  18  John.  418. 

Randall  ti  al.  Trustees  of  School  District  JVo.  18,  S:c.  v.  Hubbard^  deci- 
ded by  the  Supreme  Co^rt  of  this  state,  at  May  term^  1823,  on  certiorari 
from  a  Justice's  Court,  was  assumpsit  in  the  Cour^ below,  by  Hubbard 
a^inst  RandalU  Boies  Sc  Merrick,  as  Trustees  of  District  No.  16^  in  the , 
town  of  Hbm^r,  in  Cor22an<f  county.  Hubbard  Bou^i  to  recover  for  money 
expended,  and  work  performed  by  him,  in  and  about  building;  a  scbool- 
'  house,  for  the  district,  in  18 IG,  while  himself,  with  Hopkins  zxkd  Randall^ 
wer'e  trustees.  This  action  was  brought  in  1819,  thedelendants  below  be- 
ing their  successors  in  o£ce.  Judgment  having  been  given  against  thAiD« 
one  question  raised  by  t}ie  conasel,  was,  whether  the  defendants  could  be. 
made  parties  to  such  a  suit.  There  were  4  or  6  other  errors*  upon  w}iich 
the  Court  were  clear  for  reversing  the  judgment,  so  that  it  became  unne- 
cessary to  decide  the  cause  upon  this  point :  and  it  was  also  made  a  quee- 
tion,  upon  the  facts  which  were  proved  in  the  Court  below,  whether  Hi* 
school-house  had  not  been  built  by  voluntary  subscription.  Ch.  J.  Sava<»s« 
who  deliveTed  the  opinion  of  the  Court,  however,  in  the  course  of  his  re- 
marks, expressed  a  doubt  whether  the  trustees  of  a  school  district  were  a. 
body  corporate,  for  the  purposes  of  that  action ;  and  whether  they  cooUl 
make  any  contract  for  the  payment  of  money,  which  should  be  binding  up- 
on their  successors  in  office. 

fVisteall  &  Stepheru,  for  the  plaintiff  in  error. 

Donnelly  k.  Beach,  contra. 

The    objection  which  has  uniformly  been  made,  to  bringing  actiona 
against  these  quasi  corporalionsy  is,  the  hardship  of  subjecting  individii«l 
property  to  the  payment  of  corporate  demands.    And  in  Myers  el  al*  v« 
Jrtnn,  (2  Serg.  k  RawU,  371)  Til^iman^  Ch.  h  says,  «^  The  penonal  res- 
ponsibility of  the  stockholders  is  inconsistent  with  the  nature  of  a  body 
corporate."    In  the  case  cited  above,  from  2  T,  R.  which  was  an  actioA 
against  The  men  reMiding  in  the  county  of  Devon,  for  not  repairing  a  bri^^;e« 
wheveby  the  plaintiif*s  waggon  was  izyured.  Lord  Xenyimsays,  "-  The  ar- 
gument used  by  the  defendant's  counsel,  that  all  those  who  becoime  iQhal>-> 
itants  of  the  county,  after  the  injury  sustained,  and  before  judgm^ent,  wouM 
be  liable  to  contribute  their  proportion,  is  entitled  to  ^reat  weight.     1  ^o 
not  say  that  the  iohabitants  of  a  county,  or  hundred,  may  not  be  incorpo- 
vated  to  some  purposes;  as  if  the  king  were  to  grant  lands  to  t^em,  xen- 
4ef|Dg  renU  ^^  the  grant  to  the  good  oea  of  the  town  pf /Wtng/ofi»  (JO^fcr 
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100.)  But  where  an  action  is  brought  against  a  corporation,  for  damages^ 
those  damages  are  not  to  be  brought  against  the  corporators,  in  their  indi- 
Tidoal  capacity,  bat  out  of  their  corporate  estate :  but  if  the  county  is  to 
be  consider^  a  corporation,  there  is  no  corporation  fund  out  of  which  sat- 
isfaction is  to  be  made.^  A9hhvant<t  J.  says,  ^  If  damages  are  recoTerable 
against  the  county,  at  all  eTents,«they  mnstbe  levied  on  one  or  two  individ- 
uals, who  have  no  means,  whatever,  of  reimbursing  themselves ;  for,  if  they 
were  to  bring  separate  actions  against  each  individual  of  the  county,  for 
his  proportioD,  it  is  better  that  the  plaintiiT  should  be  without  remedy.^ 
An  aotfaority  was  cited,  and  approved,  in  that  case,  from  Br,  Abr.  title^  oc* 
rion  tur  U  e«f e,  pi.  93,  where  it  b  said,  that,  if  an  highway  be  out  of  repair, 
by  which  my  horse  is  mired,  no  action  lies,  ^^[car  ut  poptUus  ti  turra  reforme 
per  pretentment.^ 

In  Ljfon  el  at.  v.  Adams  et  al.  (4  Serg,  &  Rawle^t  Rep,  443)  the  action 
vai  against  the  defendants,  who,  at  the  commencement  of  the  suit,  wer« 
ConiBiiMi<OTftrB  of  Cumberland  county,  for  monies  due  the  testator  of  the 
plaiotiffs,  for  erecting,  &c.  a  publick  building  for  the  county,  and  for  cer- 
tain  fees  claimed  to  be  dqe  from  the  county.  Tilghman,  Gh.  J.  says,  ^It 
doei  not  appear  that  the  defendants  were  Commissioners  at  the  time  the  ser- 
vices were  peHrformed,  for  which  the  fees  claimed  in  this  suit  are  charged. 
It  is  impossible,  then,  that  the  law  can  imply  an  assumption  to  charge  them 
IB  their  primte  capacities ;  and  yet,  as  such*  and  in  no  other  way,  will  they 
be  dtaiged,  if  judgment  goes  against  them  in  this  suit.  Their  being  named 
CosmusaioBers,  in  the  writ,  is  of  no  importance.  They  are  kiot  sued  by 
any  corpomtfe  name.  li^  indeed,  the  Commissioners  constitute  a  corporation, 
li^Ie  to  be  sned,  the  snit  Aould  be  against  the  Commisrianert^  without  na- 
ming them  individually,  and  then  the  judgment  would  be  entered  in  like 
manner.  Bat  we  give  no  opinion,  whether  such  suit  be  maintainable.  It 
would  be  attended  with  difficulties.  The  Commissioners  not  being  en- 
trusted  with  the  fhads  of  the  county,  on  what  could  the  execution  be  lev- 
ied f  Or  what  wonld  be  the  b^aefit  of  a  judgment  against  a  corporation 
which  has  no  property  ?*' 

In  the  state  of  Pennsylvania^  Overseers  of  the  Poor  are  made  a  corpora- 
tioB,  by  statute.  (1  Smilk'^s  Lawt^  338.)  And,  as  such,  they  may  sue,  and 
Ise  lued.  And,  in  Tlu  Oveneers  of  the  Poor  of  the  township  of  J^orth 
ffkUehall  v.  The  Oversurt  fif  the  Poor  of  the  ioumship  of  South  WhiiehalU 
the  action  was  brought,  without  naming  the  Overseers  individually.  (^ 
Ser^.  k  Ramie's  Rep.  117.) 

In  the  above  cases  cited  from  13  Mass.  /2ep.^bronght  by  a'school  district^ 
sU  the  above  arguments,  from  inconvenience,  were  urged,  but  disregarded  by 
tbaCMirt.  The  case  underwent  great  consideratiim,  and  it  was  finally  de- 
«ided«  that  a  sdkeef  disiriet  may  sue,  as  a  corporation,  by  its  corporate  name* 
Speaking  of  these  districts,  the  Court,  by  Parker^  Ch.  J.  say,  **  That  they 
ire  not  bodies  politick  and  corporate,  with  the  general  powers  of  corpora- 
tion;, must  be  admitted ;  and  the  reasoning  and  authorities  advanced,jtO' 
shew  their  defect  of  power,  are  conclusive.  The  same  may  be  said  of  townsr 
sod  other  municipal  societies ;  which,  although  recognized  by  Various, 
statutes,  and  by  immemorial  usage,  as  persoiu,  or  aggregate  corporatfcNU* 
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UTICA,        ^'tli  precise  duties  which  may  be  enforced,  and  privileges  which  may  he 
August^  1823.   maintained,  by  suits  at  law,  yet  are  deficient  in  many  of  the  power?  inci- 
dent to  the  general  character  of  corporations.  They  may  be  considered,  un- 
der our  institutions,  as  qiui  corporations,  with  limited  powers,  co-eztendre 
with  the  duties  imposed  upon  them  by  statute  or  usage  ;  but  restrained 
from  a  genera]  use  of  the  authority,  whiqh  belongs  to  these  metapbyisical 
persons  by  the  common  law.    The  same  may  be  sud  of  all  the  numeroua 
corporations,  which  have  been,  from  time  to  time,  created,  by  various  acta 
of  the  legislature ;  all  of  them  enjoying  the  power  which  is  expressly 
bestowed  upon  them,  and,  perhaps,  in  all  instances,  where  the  act  is  silent, 
possessing,  by  necessary  implication,  the  authority  which  is  requisite  to 
execute  the  purposes  of  their  creation*  They  differ  in  character,  also,  from 
those  corporations,  which  exist,  at  common  law,  in  some  particulars.    It  19 
not  necessary  that  our  municipal  corporations  should  act  under  seal,  in  order 
to  bind  themselves,  or  obligate  others  to  them.     A  vote    of  the  body  is 
sufficient  for  this  purpose ;  and  this  mode  has  prevailed  with  the  proprietors 
of  common  and  undivided  land,  even  in  the  disposition  of  their  real  prop- 
erty, contrary  to  the  general  provision  of  law,  respecting  the  transfer  of 
real  estate.     It  will  not  do,  therefore,  to  apply  the  strict  principles  of  law, 
respecting  corporations,  in  all  cases,  to  these  aggregate  bodies,  which  are 
created,  by  statute,  in  this  oommonwealtA.    By  (he  several  statutes  which 
have  been  passed,  respecting  school  districts,  it  is  manifest,  that  the  legisla- 
ture has  supposed,  that  a  division  of  towns,  for  the  purpose  of  maintaining 
schools,  will  promote  the  important  object  of  general  education ;  and  tfaia- 
valuable  object  of  legislative  care   seems  to  require,  in  construing  their 
acts,  that  a  liberal  view  should  be  had  to  the  end  to  be  effected." 

Further,  as  to  the  instances  of  corporations  quasit  vid.  1  Kyd  an  Cof7».  9^ 
10, 12. 

In  Olneyy,  Wicket^  (18  John.  122)  the  defendant  had,  as  Overseer, 
contracted  to  pay  the  plaintiff  for  keeping  the  paupers.     He  went  out  of 
office,  and  the  action  was  brought  against  him  in  his  mdividual  capacity, 
without  naming  him  Overseer,  or  late  Overteer,  &c.    And  it  was  holden  by 
the  Judge,  M  the  Circuit,  and  so  seems  to  be  the  opinion  of  the  Court,  that 
he  might  have  been  sued  by  name,  adding  his  official  character ;  though^ 
having  contracted  in  his  publick  character,  as  Overseer,  he  was    not  indi- 
vidually and  personally  liable.    The  reasoning  of  the  Court,  however,  tur- 
ned on  the  doctrine  of  principal  and  agent ;  and,  allowing  him  to  be  the 
latter,  I  suppose  they  would  not  consider  him  liable,  in  any  capacity,  but 
put  the  plaintiff  to  his  remedy,  against  the  principal,  as  was  done  in  Hifd^^ 
son  V.  Dexter,  (1  Crunch,  345)  upon  which  the  majority  of  the  Court  prin- 
cipally relied. 

The  reasoning  of  the  Court,  in  the  18^  John,  418,  seems  fully  to  si 
tb^  doctrine  advanced  in  the  case  cited  from  13  Massaehmeiti  R^wts. 
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£tRV£8 
V. 

Byrxes  and   others  against  The  National  Insurance       Natioitat^ 
Company  in  the  City  of  New- York.  CoMPAWTf  ^ 

AssuMPSfT,  Upon  a  policy  of  inaurance.     The  ship  Her-    On  aasamp^it 
cu/e*,  owoed  by  the  plaiutiffi,  was  insured  by  the  defendants,  of^lnsapanoT 
on  a  voyage  from  Jfew'-York  to  Liverpool^  and  at  and  fronl  ^n     adjusting 
thence  to  ^ewYork^  to  the  ftmoant  of  J 1 0,000,  by  policy  in  partiaUos*, 
the  usual  form,  dated  October  1 9/A,  1 820.  In  coming  down  the  ^^^^^.  f°y  ^^ 

^  the  ship  8  ma- 

riyer,  after  leaving  the  dock  at  Liverpool^  on  her  fetum  voy-  teriais  are  sac- 
age,  she  got  aground,  and  was  obliged  to  put  back,  unload  her  JaJ^JJIJ* /v> 
cargo,  and  repair.   She  had  been  copper  sheathed  about  two  oW  is  to  be  de- 
years  before,  and  some  of  the  sheathing  having  been  rubbed  the  balance  of 
off  by  grounding,  a  part  of  it  was  taken  otf,  fend  replaced  by  **? V*^  *"J!'^"* 
new  sheathing,  also  6f  copper.     The  biUs  and  costs  of  her  re-  first  deducting 
pairs  adjusted,  and  admitted,  between  the  parties,  to  be  par-  value  o?  th» 
ticular  average,  after  deducting  the  usual  allowance  of  one  ^^  materials. 
third,  new  for  old,  amounted  to  ^1612,76,  all  of  which  the  surer  has  ^^ 
defendants  paid,  except  $279,26,  their  liability  to  pay  which  ^J^^^^*  ^^ 
depended  upon  the  determination  of  the  question  hereafter  one  third  nevr 
mentioned,  and  which  sum  was  retained  by  them  until  the  {^g  t^lTt^ 
question  should  be  decided  by  this  CourL     The  tradesmen  mount  of  th«i 
who  furnished  the  copper  for  re^sheathing  the  ship,  retained  the^^tdue  of*°^ 
and  credited,  in  their  account,  the  value  of  the  old  copper  ta-  **?®.  "^  "V*'*'' 
ken  onthe  vessel,  as  far  as  it  went,  m  part  payment.  The  new  make  the  la^ 
copper  furnished,  amounted  to  £358  5s.  8rf.  and  the  old  ^u^of Uia 
ccjy}er,  received  by  them,  amounted  to  £188  10*^     They  <Jamages. 
rendered  their  bill,  accordingly,  charging  the  new  copper  fur-  a  par?  of  ^ 
nished,  and  crediting  the  old  copper  received  by  them,  which  ^^^VP^ 
left  a  balance  due  them,  of  £169  15s.  Qd.  which  the  plain-  uken  off,  and 
tiffs  paid,  and  which  balance,  only,  they  charged  in  their  ac-  '^^"^SmST" 

of  copper  ; 

..     .       ^   ,  ^      ,  ,  held,    Uiat   ii^ 

adjosting  the  loas,  you  must  first  deduct  the  value  of  the  old  copper  from  the  value  of  the 
noD ;  then  deduct  OTie  third  new  for  old  from  the  balance,  and  that  the  remainder  formecl 
the  mestfare  of  damages. 

The  eld  matericUs^  in  such  a  case ,  belong  to  the  assured. 

The  deduction  of  ofM  «/tini  neaforOld,  is  made,  in  thU  HaU^  without  regard  to  th^ 
alytiDcCioa  which  prevaife  in  England^  between  a  new  and  an  old  venel.t 

The  contract  of  the  underwriters  ia  one  of  indemnity  merely. 

Vol,  I.  34 
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cTicA.      count  of  particohr  aTerase.    Upon  tlus  balance  the  deduc* 
Z^^^)^^^     ^^^  ^^  ^^^  'A*'*^  'M^oifoT  old  was  made*    But  the  defendants 
BTiurxa      insisted,  that  they  had  a  ri^t  to  claim  the  deduction,  or  al- 
Natiofai,     '^^*^ce,  of  cne  third  new  for  old,  upon  the  whole  amount 
lirsuRAirox    of  the  bill  for  new  copper  used  in  the  repairs,  including  the 
oi«PAVT.    £j33  10,;  which  was  paid  for  by  the  oZd  cop/^cr  taken  by 
the  tradesmen.  On  the  other  hand,  the  plaintifis  contended, 
that  the  deducticn,  in  respect  of  the  copper,  ought  to  be 
made  only  on  ibe  balance  of  £109  155.  Zd.  paid  by  them  to 
the  tradesmen,  and  for  which,  only,  they  inade  their  claim 
on  t^  defendants.     If  the  defendants  were  right  in  their  po- 
sition, then  the  particular  average  had  been  (u%  paid  ;  and 
it  was  agreed  that  they  would  be  entitled  to  judgment ;  but 
that,  if  the  plaintiffs  were  ri^t,  then  they  would  be  en- 
titled  to  judgment  for  the    |{279,26,  with  interest,  from 
%SdJ%a^  1821 ;  thai  being  the,  amoun^  of  &e  deduction 
claimed,  of  the  one  third  new  for  oldy  on  the  sum  of  £18S 
10s.  paid  by  flie  old  copper »    A  copy  of  the  tradesmen's 
liill,  as  furnished,  and  of  the  adjustment  between  the  parties, 
was  annexed  to  the  case ;  and  a  cognovit  was  given  to  cover 
the  amount,  if  the  Court  ^o«ld  be  of  opinion  with  the. 
plaintiffs. 

W.  Slosson^  for  the  plaintiffs.  For  the  authorities  and 
(;a8e3,  establishing  the  rule  of  adjustment,  upon  a  claim  for  a 
"  '  partial  loss,  where  any  of  the  ship's  materials  are  sacrificed, 
the  Court  are  referred  to  Stevens  on  Average,  159 ;  1  Migens 
on  Insurancey  156,  184 ;  Dunham  ^  Bool  v.  T%e  Commercial 
Insurance  Company  of  New-Yorkj  (11  John*  315;)  1  T»  R. 
408,  412,  413  ;  and  Ralston  v.  The  Union  Insurance  Com" 
pany,  (4  Bin.  386.)  The  general  principle  is  admitted,  and 
its  furflier  examination  will  not  be  necessary. 

!•  The  object  of  the  policy  being  to  give  a  foil  indemnity 
io  the  assumed,  such  nile  of  adjusting  the  partial  loss,  in  ca* 
«es  of  this  kiud,  should  be  adopted,  as  may  both  be  uniform 
in  its  application,  and  also  give  such  indemnity. 

3.  The  rule  contended  for,  by  the  plaintiffi,  does  give  such 
indemnity,  and  may  be  uniform  in  its  application,  to  wit : 
to  Jkductfrom  the  hillsy  or  amount  of  the  expenses  for  repairs. 
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ihe  vuhu  of  the  Mt  maimals^  and  then  deduct  ^nt^thiidfrom      utica, 
Ae  balance,  on  account  tf  nem/or  old.  "^^I^v^-i^ 

This  seisoifl  iiec^ssarily  to  follow,  from  the  nature  of  the  Btrhjc* 
contract  of  insurance.  It  is  one  of  indemnity  metthf  ;  aad  ^^^^jtal 
tbq  construction  must  be  in  reference  to  that  object.  Ano-  iMsvRAiictt 
tber  principle  is,  that  the  insurer  has  no  interest  (n,  or  title  to 
the  subject  of  insukance,  until  an  abandonment ;  aad  the 
damages  must  be  considered  in  referenoe  to  the  title  contiik- 
uing  in  the  assured.  {Ckurch  v.  Bedimt  et  al.  and  Mallett 
r.  Peyton,  1  Caines^  Cos.  Eirr.  31,  3d,  ^c.)  In  all  cases  of 
this  kind,  the  inquiry  is,  what  are  the  damages  'Which  the 
plaintiff  has  sustained  ?  The  properly  remains  in  the  assu- 
red.  The  avails  of  the  property  injured  ate  to  be  deducted ; 
and,  until  the  point  of  deduction  is  exhbiusted,  there  is  i\p 
damage  to  the  assured.  The  insurance  is  against  loss  and 
damage  by  accident ;  and  he  is  iAimii;eii{,.in  this  instance,  to 
the  extent  of  the  loss,  after  deducting  therefrom  the  value 
of  the  old  copper.  In  legal  Construction,  he  is,  in  all  cases, 
made  better,  to  the  amount  of  one  third,  by  the  addition  of 
&e  new  materials.  The  old  materials  enable  him  to  replace 
his  loss  to  the  extent  of  their  value ;  and,  ih  point  of  fact, 
he  sustains  no  loss  until  their  value  is  exhausted. 

3.  The  contrary  rule  is  iniquitous  in  its  operation,  and 
may  often  lead  to  palpable  absurdity ;  making  the  assured, 
who  has  incurred  heavy  expenses,  in  fact,  a  debtor  to  the 
insurersp  Suppose  the  old  copper  worth  £250 ;  and  the 
new  copper  and  labour  £300.  Then,  if  one  third  is  deducted, 
it  leaves  £200  ;  which  is  less  than  the  old  copper  is  worth, 
£50;  and  the  assured,  instead  of  receiving  indemnity,  would, 
apparently,  be  debtor  to  that  amount :  whereas,  the  opposite 
principle,  of  charging  the  insurer  with  the  balance  of  the 
eaipenses,  after  deducting  the  value  of  the  old  materials, 
steeia  clear  of  any  such  difficulty.  At  the  same  time,  it  is 
(be  josiand  true  rule ;  because,  we  have  seen,  that,  as  far  a£( 
Ae  old  materials  go,  the  insured  is  not  damnified. 

4.  This  results  from  the  fact,  that  the  property  in  the  old 
materials  remains  in  the  assured.  There  can  be  no  pretenpe 
for  the  rule  contended  for,  by  the  defendants,  except  upon 
4he  supposition  that  these  are  the  property  of  the  inAirers  ; 
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PTICA,      in  which  case  it  might  be  said  that  they  have  made  this  par* 

°£)I^v^w  "  *'^  payment  with  their  own  materials :  bat  it  is  plain,  that 

Byrnes      these  materials  cannot,  in  this  manner,  be  v^ted  in  them. 

National     "^^^  ^^  ?^^  ^®  ^*®^  of  an  abandonment,  to  which  it  does  not 
Irsurakcb    bear  the  remotest  analogy.     The  assured  have  no  rights  to 
•     abandon* 

5.  Upqn  every  principle,  therefore,  the  insurer  can  onlj 
claim  the  deduction  of  one  third  new  for  old,  on  the  amount 
of  the  charge  or  claim  against  him :  and,  in  this  case,  the 
claim  is  only  for  the  balance,  after  deducting  the  value  of  the 
old  copper. 

J.  Wells,  contra.  He  delivered  to  the  Court  the  result  of 
the  two  different  principles  of  settlement,  contended  for  by 
the  parties,  which  was  as  follows :    ' 

"  Principle  of  settlement  contended  for  by  the  defen- 
dants : 

Amount  of  new  copper,^  £358  5^.  8^/^ 
Ded.  i  new  for  old,  119   8     6. 


To  be  paid  by  underwriters,  £238  17  2 

But,  as  the  proceeds  of  the  old  copper 
amounted  to  £l88  IO5.  the  under- 
writers claim  credit  for  that  amount,  188  10 


Amount  actually  to  be  paid,  and  which 

has  been  paid,  £50     7  S 

The  assured,  however,  state  the  principle  as  follows  : 
Amount  of  new  copper,  £358     5     8 

Ded.  proceeds  of  old  copper j^ 

Ded*  7  new  for  old. 


To  be  paid  by  underwriters,- 
Ded.  ami.  paid, 

BaL  claimed  to  be  paid.  63  16     8 

Srt«:?=J279M" 


188  10 

£169  15 

8 

56  11 

10 

£113  3 

10 

50  7 

2 
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Wc  cannot  differ  as  to  authorities  and  principles.  The  utica, 
only  difference  is  in  their  application.  This  is  a  case  of  re-  v5r5^^^  ' 
pairs  upon  a  vessel ;  and  die  rule  of  deducting  one  third  new  Btbnbs 
for  old  is  settled.  How  is  this  to  be  done  ?  From  what  sum  1^^^,^*,^^^^ 
is  the  deduction  to  be  made  ?  We  say  from  the  gross  amount  IirgFRAKCE 
of  the  repairs^  whether  the  old  materials  have  or  have  not 
produced  any  thing.  This  is  a  uniform  principle,  always 
producing  the  same  results.  True,  it  may  not  always  in- 
demnify the  insured^-rsometimes  it  will  do  more.  No  gener- 
al rule  can  always  produce  individual  justice.  The  object  is 
general  justice^  to  be  found  in  some  certain  settled  rule. 
The  amount  is  not  the  object ;  but  to  settle  a  principle  of 
commercial  law,  by  which  the  insurance  offices  shall  be  gov- 
erned. What  we  complain  of  is,  that  the  one  contended  for 
by  the  plaintiffs,  will  fluctuate  in  its  results,  and  consequent- 
ly be  difficult  in  its  execution.  We  think  the  principle  for 
which  we  contend,  wilt  be  found,  on  examination,  to  be,  at 
least,  a  century  old.  In  the  case  already  cited,  of  Da  Costa 
V.  Netonkam^  (2  T.  R.  407)  Buller^  J.  {p.  408)  treats  it  as 
perfectly  familiar  and  settled.  He  says, ''  that  one  third  of 
the  sum  chained  for  repairs  was  taken  off,  which  was  the  u^ti- 
al  sum  allowed  in  respect  of  new  work  for  oldJ^^  The  less  the 
number  of  exceptions  to  the  rule,  the  greater  is  the  certainty 
and  safety  in  commercial  business.  That  this  is  so  is  evi- 
dent from  the  policy  adopted  by  our  Courts,  relative  to  this 
very  sabject,  in  another  respect.  In  England  the  deduction 
of  one  third  new  for  old,  is  not  allowed,  from  the  amount  of 
repairs,  upon  a  ne^  vessel ;  and  she  is  considered  new,  with- 
in  this  rule,  until  she  has  performed  her  first  voyage.  In 
Wtskett  on  Insurance^  456,*  tit.  Repair^  it  is  said,  that  ^'  one 
tiurd  is  deducted  from  the  repairs  of  a  ship,  if  she  has  met 
with  any  accident,  only  in  in  her  second  voyage*"  But  this 
Court,  to  avoid  multiplying  exceptions,  in  Dunham  ^  Bool  v. 
The  Commercial  Insurance  Company  of  the  City  of  New» 
York,  cited  on  the  other  side,  determined  against  this  dis- 
tinction, and  left  the  rule  to  operate  universally.  This  be- 
ing understood,  woiics  an  indemnity,  for  the  very  rease% 

*  This  IS  page  459,  in  the  Dvblin  edition  of  1783. 
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UTICA,      that  every  one  does  andeistuid  it.    The  case  of  Dep^sttv 
Augajuwa.  ^  j^  Columbian  inmrance  Company,  (2  Cainea^  Rep.  85) 
Btrbsi     was  determined  in  the  same  epirit.    The  question  was  whe« 
Natiovax.    ^^  ^^  assured  coold  claim  for  repairs,  which  became  neces* 
IvsiTRANCB    sary  in  consequence  of  defects  existing  in  the  vessel,  previous 
to  the  voyage  ;  and  the  Court  held  that  he  might,  unless  they 
were  such  as  to  render  the  vessel  unseaworthy.    They  refu> 
sed  to  go  into  such  a  minute  examination,  as  was  there  called 
for,  and  adopted  the  general  rule.(a)    You  cannot^  with 
convenience  or  safety,  multiply  these  exceptions.     Precise 
and  particular  justice  is  not  attended  to  in  the  cases  mention-^ 
M,  because  is  is  impracticable.     Where  the  object  is  to  sub- 
ject underwriters  to  unreasonable  sums,  the  rule  ought  to  be 
construed  favourably  to  them,  and  the  more  so,  as  they  can^ 
not  possess  the  means  of  promptly  contesting  the  amount 
claimed*    Stevens  on  Average,  159,  lays  down  the  rule  very 
distinctly,  that,  ^^  In  the  adjustment  of  a  claim  for  a  partial 
loss  ;  and,  also,  for  a  general  average,  (where  any  of  the 
•hip's  materials  are  sacrificed)  it  is  customary  to  deduct  oTie 
third  from  the  new  materials  and  labour  J*^    Here  is  no  qual- 
ification of  tl^e  rule,  because  it  should  always  be  'a  simple 
one.    If  you  inquire  what  has  become  of  the  old  materials  f- 
you  do  what,  it  is  confessed^  no  authority  will  warrant.  Ste-- 
vensy  experienced  as  he  was  at  Lloyd^s,  would  certainly  havet 
given  us  the  exception,  had  it  existed.    And  no  such  excep-& 
tion  is  made  by  the  usages  of  business  at  the  insurance  offi- 
ces.   The  rule,  as  laid  down  in  Smith  v.  Bell  et  al^   (S 
Cairns^  Cos.  Err.  1 53)  is,  that,  to  constitute  a  technical  total 
loss,  by  injury  to  the  vessel, '  she  must  be  damaged  to  t)ie 
amount  of  half  her  value,  or  more,  after  deducting  one  thinl 
new  for  old.    In  other  words,  suppose  the  vessel  worth 
^100(>_tbe  repairs  $lbO.    Then,  by  deducting  |250,  the 
one  third  new  for  old,  you  have  the  true  sum.    What  is  con- 
tended for  by  the  plaintiff  would  destroy  this  rule.     Xfa^ 
moiety  would  be  made  up  by  them,  upon  a  computation  a.Q^ 
deduCtliifti  of  the  old  materials  ;  making  every  case  depexid 
\]f»D,  its  own  partiaular  drcumstances.    In  Da  Costa   v^ 

(a)  YiiuMimr  tm,  /At.  196,  ani  iht  f^^  tl^pH^ 
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Jfemnham^  Bidkr  J»  says,  thftt  ^^  flie  usage  is  fooaded  upon  tfi€  irriCA, 

idea,  that  the  owner  geta  the  ship  flie  better  of  the  repaiw*'^  ^"^^^^ 

Thos,  in  the  case  put,  the  ^0  is  to  be  borne  by  the  as8U«  Btrvxs 

led,  becaose  his  vessel  is  better  to  that  amount.    Whatever  ^j^^JowAh 

he  gets  of  ttte  old  materiab  is  beyond  the  sum  deducted.-  iHsviiAffOB 
This  is  not  mere  indemnity^  which  is  admitted  to  be  all  he  can 


ask,  from  the  natuve  of  the  contract.  It  is  move.  Upon  what 
principle,  then,  can  he  ask  the  benefit  of  ihe  old  materials, 
^od  the  sum  deducted,  also  ?  Again  :  In  this  case,  ttie  raa- 
teriak  h^pen  to  be  sold,  and  i^ph^  in  payment  for  the  re- 
pairs. Suppose  that  this  had  not  been  done ;  but  they 
had  remained  at  the  place  of  repair :  at  whose  risk,  and  on 
whose  account,  would  they  have  thus  remained?  Would 
not  the  claim  have  been  the  same  ?  The  rule  ou^t  not  to 
be  fiishioned  to  the  crrcumstances  of  a  givai  case.  It  is 
ftereby  rendered  unequal  ^  If  the  old  materials  had  not  been 
sold,  they  would  have  belonged  to  the  underwriter ;  and  flie 
ttnred  couh}  not  have  sold  them.  The  underwriter  having 
paid  the  average  loss,  upon  what  princi|>le  is  it^  then,  that  he 
eannot  apply  them  to  his  own  benefit,  when  sold  by  the  assu- 
red, to  pay  for  repairs  ?  The  amount  of  repairs  was  £358 
St..  8d[.  ^ow,  to  an  inquiry — ^What  were  your  repairs  ? 
wott)4  any  one  think  of  answering,  £169  15^.  Bd.  ?  Again : 
the  underwiter  is  bound  to  repair.  Suppose  he  had 
done  these  repairs  himself.  The  amount  he  pays  is 
£358  55.  8d.  Would  he  not  be  entitled  to  one  third;  and 
would  the  answer  do — "  You  have  got  the  old  materials  ?" 
He  might  reply — "  Although  I  have  taken  the  old  materials^ 
yet  your  vessel  is  £358  Bs*  Qd*  better.^'  And  shall  the  un- 
derwriter, because  be  cannot  follow  the  vessel  to  a  foreign 
pori^  and  make  the  repairs  in  person,  have  the  principle  tur- 
ned against  him  ?  The  assured  undertakes  to  make  these 
repairs*  as  the  agent  of  the  assurer,  under  the  usual  clause  in 
tte  policy,  stipulating  that  the  assured^  his  servants^  ^c.  may 
kAauTy  irc»  in  and  about  the  sqfegtuzrd^  ire.  of  the  vessel,  at 
the  charge  of  the  in8urer.(b)  It  may  be  said  that  the  old  ma- 
terials do  not.belong  to  the  underwriter,  because  the  title  to 
the  ship  is  in  the  assured.    True.    The.  underwriter  <^innot 
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uTicAf      claim  the  vessel :  but  the  old  materials  are  separated,  fontt 
*SJ~v-^^     ^^  P^^  ^f  ^^  vessel,  and  become  a  distinct  sabject  of  pro- 
Byrnks      perty.     The  owner's  title  applies  to  the  substituted  roateri- 
Natioitai.     ^'^'  ^^  ^^  waives  all  claim  to  the  old.    The  underwriter  bat 
IvBURAvcs    placed  the  new  materials  diere.    The  dedtiction  of  the  one 
third  new  for  old  is  not  based  upon  the  receipt  of  the  old  mate- 
rials, but  upon  the  fact  that  the  new  materials  are  one  third  bet-* 
ter.    It  is  an  abandonment,  pro  tanto*    Suppose  an  insurance 
of  a  house  against  tire ;  aiid  that  the  doors  and  toindows,  alone, 
are  burned.     The  title  applies  to  the  subject  repaired.  And 
would  the  owner,  in  such  a  case,  have  any  title  to  the  old 
materials  ?    Say  the  damages  are  j^SOO — the  payment  of 
^200,  by  the  assurer,  operates  as  a  full  indemnity.     The  by* 
potheticatl  case,  making  the  assured  indebted  to  the  insurer, 
is  an  extravagant  one  ;  and,  probably,  a  claim  never  would 
be  made  under  such  circumstances*  That  case  must  be  pro- 
vided for,  when  it  arises. 

Again :  the  rule  is,  Ihiit  there  can  be  no  claim,  unless  there 
be  a  damage  of  5  per  cent»{c)  Now  suppose  the  ^358  5s*  Qd. 
to  exceed  the  5  per  cent,  but  the  difference  between  that  and 
the  old  materials  to  fall  short  of  it :  would  the  insured  be 
willing  to  make  this  difierence  the  test  of  the  5  per  cent.  ? 
No.  The  gross  amount  would  be  the  test*  So  of  all  gen- 
eral commercial  rules.  They  operate  sometimes  against 
one — sometimes  against  the  other  party  ;  but  must  be  pre« 
served,  for  the  sake  of  certainty. 

Slosson,  in  reply.  The  principle,  for  which  tve  contend, 
fdlows  the  very  nature  of  the  contract  of  insurance,  as  it  is 
understood  by  all  the  authorities.  And  as  to  the  usage  men- 
tioned, of  settling  according  to  the  opposite  rule,  I  am  not 
aware  that  any  such  exists  ;  and  do  not  believe  that  it  has 
prevailed  to  any  such  extent  as  to  form  a  rule.  So  far  as'the 
old  materials  extend,  the  assured  is  not  damnified.  Suppose 
the  old  materials  amount  to  as  much  as  both  the  new  labour 
and  materials,  nothing  could  be  claimed,  because  there 
would  be  no  damage  ;  upon  which  must  be  put  all  claims 
under  contracts  of  insurance.     So  far  as  the  old  materials. 

(0  Vid.  Stevens  on  Average,  206. 
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extancl^  the  asaared  has  expended  nothing,  nor  is  he  bene-      trtitiA, 
fitted,  for  be  is  the  owner  of  the  materials.  "f^^v^^^^ 

The  aigument  apon  the  other  side,  has  mainlj  rested  upon  Btrrxi 
the  erroDeoos  principle,  that  the  act  of  repairing,  per  se,  ^j^txonai, 
tranfifei«  the  property  of  the  old  materials  to  the  assurer  :  h[8XTRAHc» 
whereas  there  can  be  no  abandonment,  except  in  the  case  of 
a  toiai  los^»  And  even  then  it  is  in  the  election  of  the  assu- 
ledy  whether  he  will  abandon  or  not*  This  abundantly  ap- 
poars  by  cases  already  cited.  Now,  suppose  these  old  maU' 
rial*  had  been  saved  and  stored  in  Ltvef^oo/— could  the  un- 
derwriters have  brought  trover  for  them  ?  In  every  case  of 
the  adjustment  of  a  partial  loss,  the  real  damage  is  always 
inqaired  into^  You  take  an  account  of « the  sound  goods,  at 
the  port  of  destination.  You  then  take  an  account  of  the 
damaged  goods  ;  and  the  difference  is  the  loss  to  be  paid  for. 
{Lmrence  v.  TTte  Jfew-York  Insurance  Company^  3  John. 
Cos.  31 7.)  So,  in  this  case,  the  balance,  after  deducting  the 
M  materials,  is  the  measure  of  the  damages.  In  case  of  a 
Mai  lossj  the  whole  is  to  be  recovered,  without  deduction. 
That  is  not  so  here,  because  this  case  bears  no  analogy  to 
one  of  a  total  loss.  In  the  case  of  Church  v.  Bedient  et  aL  > 
(Jl  Games'  Cos.  Err.  21)  the  assured  elected  to  retain,  and 
tiie  damages  were,  therefore,  less.  The  actual  damages 
were  lessened,  because  the  goods  retained  were  held  to  form 
a  dedaction.  It  was  not  treated  in  the  light  of  set  off.  Here 
the  underwriter,  by  the  deduction  of  one  third,  is  holden  to 
pay  the  actual  damage.  There  is  no  more  difficulty  attend- 
ing aa  adjustment,  than  in  all  cases  of  a  partial  loss.  Even 
the  illustration  taken  by  the  other  side,  from  insurance  against 
fire,  is  unfortunate  for  them  ;  for  it  is  equally  the  case  there; 
that  the  actual  damage,  alone^  is  to  be  paid,  unless  there  be 
an  abandonment  of  the  premises. 

Curia^  per  Sutherland,  J.  The  general  rule  is  unques- 
tionable, that,  in  the  adjustment  of  a  claim  made  by  the  insu- 
red upon  the  underwriters,  for  repairs  put  upon  a  vessel^ 
the  underwriters  are  entitled  to  a  deduction  of  ^n«  thirds 
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.    UTiCA,      from  fhe  expenses  of  the  repairs  ;(<0  ^^r?  in  otlier  wdiA, 
Aa^usU823.  ^^^  ^j^^y  ^^^  bound  to  pay  but  two  ttiiriiB  of  "the  expense. 

BYRNX9      This  deduction  of  one  third  new  for  old,  as  it  is  termed,  is 
^    ^*  allowed  upon  the  supposition  that  the  vessel,  dfter  being  re- 

faraiTRAJiaB  paired,  is  in  better  condition  than  she  was  at  the  commence- 
OMPAJTT.  m^utof  the  voyage,  in  consequence  of  new  materials  having 
l>een  substituted  for  old*  And,  as  the  contract  of  the  under- 
writers is  one  of  indemnity  merely,  it  is  equitable  Aat  a  de- 
duction should  be  made,  in  Aelr  fevour,  from  fte  cost  of  flie 
repairs,  equal  to  the  enhanced  condition  of  the  vesseL 

To  avoid  the  inconvenience  and  embarrassment  of  an 
inquiry,  in  each  particular  case,  into  fhe  difierence  in  vala^ 
between  the  present  and  former  condition  of  the  ves^l,  k  has 
been  established,  as  a  general  rule,  that  this  difference  shall 
'be  estimated  at  one  third  of  the  cost  of  the  repairs. 

In  the  English  Courts,  if  the  injury  is  sustained,  and  the 
epairs  are  made  when  the  vessel  is  new,  that  is,  in  her  first 
voyage,  no  deduction  is  allowed  to  the  underwriters ;  be- 
cause, the  vessel  being  new,  it  is  not  to  be  supposed  that 
she  is  put  in  better  condition  by  the  repairs.  But,  in  tius 
Court,  that  distinction  has  not  been  adopted  ;  and  the  de* 
duction  is  made  alike,  whether  the  vessel  is  new  or  old*{e) 

This  being  the  general  principle,  the  question  is  presented 
in  this  case,  whether  the  value  of  the  old  materials^  wfaat^ 
ever  it  may  be,  is  to  be  deducted  from  the  gross  amount  of 
repairs,  and  the  deduction  of  one  third  new  for  old  made 
from  the  bahnce ;  or,  whether  the  one  third  is  to  be  deduc* 
ted  from  the  gross  amovnl^  and  the  old  materials  to  belong  to 
the  underwriters.  For  instance :  suppose  the  gross  amount 
of  repairs  to  be  400  dollars — the  old  materials  to  be  wortia 
100  dollars.  The  sussurcd  contend  that  the  amount  is  to  l>e 
thus  stated : 

(rf)  Siemis  on  Average,  159.  Da  CoHa  v.  vVetmAam,  (2  71  £L  407.> 
SmUh  v.  Bdi  and  others,  (2  Cainea'  Cas.  Err,  153.)  Dtmkam  k  Bool  y. 
The  CommerHal  buuranee  Cornpariy,  (11  John.  315.) 

ie)UJohn:Zi5, 
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Deduct  vahi^  of  old  frntmais, 

Bcdanccy 

Deduct  one  third  new  for  oldy 


^400 
lOQ 

300 
100 


T^  be  paid  hy  underwriierin  J200 

The  and^rwnter^  on  the  C0Dtrai7>  contend,  that  the  true 
ffinciple  of  settlement  is  as  follows : 

Refoirg^  ^400 

Deduct  om  third  new  for  oldy  1 33,33 

266,67 
Deducty  alsoy  old  materials  applied  to  repairsy       100,00 

■ 

^166,67 

This  qaesdon  has  never  arisen,  diat  I  can  find,  either  iH 
tbe  English  Courts  or  our  own  ]  and,  although  cases  will 
npt  firequentlj  occur,  in  which  the  old  materials  will  be  of 
sofficient  value  to  induce  a  discussion  of  it,  some  rule  upon 
the  subject  ought  to  be  established.  It  seems  to  me  to  re« 
soke  itself  into  the  enquiry,  to  whom  do  the  old  materials  he- 
long  ?  If  they  belong  to  the  assured,  there  is  an  end  of  the 
question ;  for  having  been  applied  bj  them  to  the  payment 
of  the  repairs,  j?ro  tantoy  the  assurer  cannot  possibly  claim 
any  further  benefit  from  them*  If  there  is  any  thing  in  the 
nature  of  an  abandonment  of  them  to  the  underwriters,  then 
the  principle  contended  for  by  the  defendant  may  be  well 
(bunded.  But  there  is  nothing  like  an  abandonment.  The 
assured  do  not,  and  could  not  claim;  from  the  underwriters, 
the  gross  amount  of  the  repairs.  They  can  only  claim  the 
difference  between  that  amount  and  the  value  of  the  old  ma- 
terials ;  for  to  that  extent,  only,  are  they  injured :  and  an  in- 
demnity is  all  diat  they  can  claim.  It  is  more  analagdus  to 
tfie  adjusting  of  a  partial  losSy(f)  in  which  case  the  title  to 
the  goods  remains  in  the  assured. 

(/)  Vid.  Lawrenu  r.  Tke  ^euhTark  Iniuranbe  Company,  (3  John.  Com, 
ttJ.y  Lewis  ▼.  RttO^i  (3  Burr.  1170.)  Johnson  r.  ShMon^  (2  Emt^ 
5610 


tJTICA, 
An^st,  1833, 

BTREKq 
V. 

NationAZi 

iRBiniAVCld 

CoMPAirv. 

400—100=: 
900— 100^ 
SOO. 


400—133^ 
=«6«,67— 
100=160,- 
67. 
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UTICA,  The  true  rule,  therefore,  seems  to  me  to  be  this— fd  appty 

Augujt,^   .  ^^^  ^i^  materials  towards  payment  for  the  new^  and  to  allow 
Jackbov      the  deduction  of  the  one  third  new  for  old^  vpon  the  balance. 

WoosRirrT  '^'^'®  ^'®  '*  simple,  and  capable  of  universal  application* 
It  afibrds  full  indemnity  to  the  assured,  and  gives  to  the  nn- 
derwritera  all  the  bienefit  that  the  principle,  upon  which  the 
practice  of  deducting  one  third  new  for  old  has  been  estab^ 
lished,  will  justify.  The  plaintiffs  are,  therefore,  entitled  to 
judgment,  for  ^279,?6,  with  interest  from  the  3d  day  of 
.June,  1821,  as  stated  in  the  case. 

Judgment  for  the  pl^tifls  accordingly^ 


S^ACKSON,  ex.  dem.  William  Gilliland  and  others,  against 

Woodruff  and  Doty, 

r  f 

the  defe^°^  Ejkctment,  for  One  acre  of  land,  at  Salmon  River^  m 
20  years  pos-  Plattsburgh,  Clinton  county,  called  the  pairman  lot,  and  foi^ 
der"to  ^un-  9^^  ^V  ^^^^  of  land  adjoining  the  same,  on  the  north  ;  tri- 
tervaii  a  legal  ed  before  his  honour  Mr.  Justice  Woodworth,  at  the  Clin-* 

title,  must  be  ^.        .       , 

supported  by  fgn  Circuit,  Jmie,  I82K 

?  ^*JJ)^cy^  ^^^  ®"**  ^^^  commenced  in  May  term,  1818,  the  defen- ' 
or  a  aubstan-  daqts  then  being  in  possession.  The  plaintiff,  in  deducing  his' 
of  the  premi-  title,^Bhewed,  1.  Letters  patent,  under  the  colonial  govern- 
•jipby  thede-  ment^of  JVew-ForA,  to  John  Friswell,  dated  May  7,  1765, 

fendaQt*  or  by  ■*  ^ 

him  and  those  for  a  tract  of  land  called  FriswelPs  Patent^  which  included 
hcTdww^ti^  the  premises  in  question.  2.  A  deed  of  conveyance,  in  fee» 
tie.  of  that  patent,   from  Friswell,  the  patentee,   to   William 

tion  of^ part  of  GiUilondy  the  father  of  William  (xUliland,  the  lessor 
^U  ^"^  c/T*  ^^  ^^^  plaintiff;  This  deed  was  dated  the  1th  Jjugust^ 
of  title  to  the  1765.  William  Gilliland,  the  father,  died  after  our  statute 
thncl^win^ot  ^^  descents,  leaving  William  Gilliland,  the  son,  and  lessor 
constitute  a  of  the  plaintiff*,  Jane,  his  daughter,  wife  of  John  Bleecktr^ 
yond  the  por-  ^^^  ^^^  other  daughters,  his  heirs  at  law :  so  that  one 
tion    actually  fourth  descended  to  William  Gilliland*  Jixe  son.  under  whose 

>fflpro'ved.  ... 

And    even  demise  the  plaintiff*  claimed,  in  this  suit,  the  one  fourth  of 
where     such  ^^  premises  in  questiop.     In  1787,  John  Bkeekcry  bc^r^ 
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nentibned,  who  was  a  surveyor,  and  then  tbe  brother->ia '      utica, 
law  of  GillUand,  the  lessor,  by  his  intermarri^e  with  Jane,   ^"^^^^^^^ 
(G.^s  sister)  claimed  title  to,  and  run  the  out-line  of  Fm-     Jacksov 
toetPs  Patent.    But,  by  a  mistake  of  the  boundaries,  he  con-    ^   ^* 
tnicted  the  out-line,  on  the  side  north  and  west,  next  adjoin- 
ing to  the  Plattshirgh  Patent,  which  was  there  bounded  upon  poraeiBioD     it 
FrUwelPs,  so  as  to  leave  the  premises  in  question,  with  a  ""  ^  *  JJel 
laige  tract  of  land  besides,  to  be  taken  by  the  Plattsburgh  ^^    »    Jw?« 
Patent.     Gilliland,  the  lessor  of  the  plaintiff,  supposing  this  («.  g.  783  «. 
survey  correct,  spoke  of  it  as  being  so,  and  sold  a  farm  to  ^^^  ^  "^^ 
one  John  Brown,  and  gave  him  a  deed  of  conveyance,  in  ii    improTed, 
1 798,  and  directed  him  to  take  possession  under  it,  accor-  ^\f  '  ^j||^ 
ding  to  Bleecker^e  out-line,  on  the  side  of  the  Plattsburgh  ^^  ***!•  *<>  .**>• 
Patent  ;  and  Brown  had  located  and  improved  his  land  ac-  will  not  oon- 
cordinrfy,  to  the  Hme  of  the  trial.     William  Brown,  his  bro-  "*''"*•  "»  »*- 
&er,  purchased  and  held  in  the  same  manner,  a  farm  ad-  ion,  beyond 
joining  to  and  lying  on  the  south  of  John^s  farm.     Gilliland  **"*  "*"*^  *"*• 


provemcnt, 

directed  both  him  and  his  brother  to  locate  according  to   ~"^^Sere     A 

BUeeker^B  survey.  tent,  and  ^ 

Plattsburgh  Patent,  granted  in  i784,  was,  in  terms,  boun-  ^'^IJ^^  *°a •^^•' 

dedupon  the  north  and  west  lines  of  FriswelPs  ;  and  shortly  ing; ;  and,  in 

the  location 
andet  tbeir  respeotiTe  patentt,  A,  by  a  mistake  in  locating,  curtailed  his  patent,  on  the  side 
of  B,  in  consequence  of  which  B,  though  he  located,  at  first,  on  tbe  true  line,  afterwards 
^0iaimed  op  to  A*8  location,  and  deedlid  a  supposed  ^re  between  the  patents  ;  heldt  that  A 
was  Dot  cuocladed  in  an  action  of  ejectment,  but  might  recorer  agpninst  one  claiming  a 
part  of  the  supposed  gore  under  the  title  of  B. 

And,  though  A  actoally  give  conveyances  of  his  land,  according  to  such  mistaken  loca- 
tion, he  will  not  bo  concladed  in  relation  to  any  persons  other  tlum  those  to  whom  he  hat 
thus  onovey^d. 

And  ^ere  one  takes  a  deed,  purporting  to  describe  a  tract  of  land  ;  but  which,  by  a 
inistske  in  the  description,  covers  nothing ;  and  the  g^ntee,  by  occupation,  takes  possession .  •' 
•fa  part,  and  plaims  title  to  the  whole  of  the  suppoMd  tract,  under  the  deed,  this  is  an  ad- 
yewe  possession  only  as  to  the  part  actually  improved. 

And,  aocordingiy,  in  Jaekion  v.  Loyd^  (M.  S.  Oct,  Ttrm^  18S0)  where  the  defendant  had 
•deed  far  lot  4,  but  topk  ponession  of  lot  5,  adjoining,  believing  it  to  be  lot  4,  and  claim- 
iqg  it  as  such,  and  imprc^ving  a  part ;  held,  that  his  adverse  possession  did  not  extend  be- 
yond his  actoal  improvements. 

The  doetrme  of  the  constructive  adverse  possession  of  lands,  l^  the  cultivation  of  part,   \ 


»mpanied  by  a  claim  of  the  whole,  under  a  deed,  does  not  apply  to  large  tracts  of  land 
Bo4  purchased  for  the  purpose  of  aetual  ciiltivation. 

lliis  doctrine  is,  in  genend,  applicable  to  a  single  £m&  or  lot  of  land,  only,  pnrthase^ 
§ar  the  purpose  of  actual  cultivation. 

llie  reason  and  propriety  of  this  distinction,  very  fiilly  considered. 

A,  rightful  title  is  not  necessary  to  constitute  an  adverse  possession. 

A  Qoostrnetive  adverse  possession,  mart  be  fiiiisided  on  a  deed,  or  paper  title^  though  wousk 
fiO0  n^ed  zi5>t  be  a  rightful  oner 
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uTicA,     before  Bleeck,er^s  pu^ircj,  tbe  prQpi7et(>rB  of  the  former  hQ4 
^'^^^Jj;^^  located  in  celation  to  Frmn^W^  Patmh^pm&to  kaye^aKCOD- 
jACKPoir     sideraUe  gore  between  thpir  patent  jwd  Frisw^iPs^  asloc^ted 
W9Q»Rvp»»  "^y  BhtektTk    They  had  surveyed  and  lai4  out  their  patei^t 
ipto  lots^  corresponding  nearly  with  tbf$  norik  ^^.to^t  liqe 
of  FriswtWa  Patent^  as  aftervards  discovered^    an4  nQW- 
claimed  by  the  plaintiff*    They  had  given  conveyances  (pir 
several  of  their  lots,  which  if^ere  uniformly  describe^  a.8r 
bounding  on  FriswelPs  Patent ;  and  done  Qther  apts  recog<i 
uiKing  the  true  north  and  west  lines  of  this  patents    fVk- 
TpeWs  Patent  w^s  bovmdedsouth  by  Stemart^if  Pattf^^  whjich. 
bore  the  same  date  with  fHswelPa^ 

Tbe  defendapts,  besides  insisting  that  QUlilan^  had  ^•ni^fai*-. 
ded  himself)  by  bis  ceco^ition  of  Sl^cker^s  surveyi  rellec^ 
upon  an  adverse  possesfion  of  2Qy((a)rs,  in  ba^  of  the  plain- 
tjff^s  claim.    For  tb^s  purpose^  ^j  ga^e  in  evidence  a  qpit 
claim  deed,  frpm  Zy^niah  PlaM  to*  Jihthimiel  Plasty  datedL 
StpL  6,  1794,  which  pij^orted  \Ot  coqrcy  land  bfitwe^n  tb^ 
lotted  lands  of  Plattsburgk  Patent  and  FriswdP^.P^tfifStJt,  aiu^ 
lelerredy  for  ttiat  puq>ose,.to  certain  h9undaries  pf  the  pa* 
tents*  But,  as  the  lotM  lands  «f  PlaV^burfh  were  all  bpii^r 
ded  on  Friswelly  it,  in  fact,  included  no  land*  But,  h^Bleeck^ 
tr^s  survey  been  correct,  and  the  Jots  ixiPlattaburglj^  ha^ 
not  been  bounded  on  Friswell,  H  wovld  have  indudeda  laige 
tract  of  land  of  about  783  acres,  which  intervenes  betwei^ 
that  survey  and  the  Plattsburgk  Patent^  as  prigijtelly  allottM* 
Of  this  large  tract,  the  premises  in  question  are  a  part.     Uar 
der  this  deed,  oqc  Cochra^,  who  waSi  ejpoplpyed  by  th^  grantect^ 
Jf.  Pldtt,  mdide  the  first  improveniK^nt,  in  1794*    And  liie 
occupation  and  improvements  of  $almt>n  Rhenr  ^^iUage,e^s€> 
included  in  the  deed,  togetheriirith  the  premijsies  in  qnedtian; 
commenced  and  continued  under  X  Plait ^  down  te<thepTe» 
sent  defendants.  , 

In  1797,  there  was  a  clearing,  of  about  9  acres,  upon  this 
tract,  in  a  place  now  called  the  Salmon  River  Village,  ux^ 
a  small  clearing  m  another  part,  to  what  extent  did  not  ^p. 
pear.  But  the  Fattman  place^  (part  of  the  loens  in  fuo)  mrms 
not  cleared  till  1799,  and  the  half  acrfj  on  the  north,  the 
other  part  of  the  loious  m  quoy  not  till  two  or  three  years  af- 
terwards- 
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Tfce  trtible  tract  of  7&S  actefe,  was  daofn^d  by  Jf.  PMi      vriCA, 
ud  one  Moies  Stfpety  while  it  was  fn  woods.  Axig^uim. 

A  short  tinfe  before  the  trial,  FriswdPs  P&tent  had  been      jACK:goa 
tat^fiiUjr  surveyed,  by  WilHain  Keese  ;  by  whose  satvcy  it  was    ^    ^' 
cl^rly  as^ertaitied,  that  the  pitmises  in  question  lie  witbm 
!be  true  botfnds  olF  that  patent.    Kkesey  on  his  eianrniation^ 
as  k  witness,  said  he  had  heaid  Qilliland^  the  le8s>onr  of  the 
plaintiff,  say  sOiAetlHog  about  hoiding  under  Bltecktr. 

The  more  minute  details  of  evidence^  presented  by  th^ 
case,  are  fully  stated  by  the  Judges^  in  delivering  (heir  optn"- 
ions,    ft  fe  Iberefore  not  neeessary  to  notice  tfaem  here. 

A  veriicC  was  tAfSa  toft  tibeplaintifi;  stibfed;  to  die  of^in- 
i6n  tf  theCSdurt  »pon  a  tMb^  withlibetty  to  iurn.  flie  samit 
into  a  bill  of  etceptimis^  or  speend  verdict* 

The  )^fits  aubmitM,  weie^ 

1.  Whetiiertte  ^testi^iumkZ.Plutt^  and  the  possession 
tAen  mder  it,  Imm  the  ptaistiff's  right  of  entry* 

d.  Vni^ther  ^  k»6«lion  of  F\mwM^  by  Bkuker^  in  1 787, 
iliia  fte  rieco^ifion  hereof  by  GUHlani,  the  lessor  of  tbe 
plkintiflr^  in  fifeoting  6fown,  by  what  Kne  he  should  be  go* 
tertieA,  is  a  ^ondHsnre  estabfisbment  of  die  line  when 
Biuektr  tim  it. 

S.  A^  Footy  for  the  plaintiff.  The  title  as  deduced  to  th^ 
■lieirs  of  GillUandi  the  lather,  is  not  contested.  The  paper 
title  nnder  which  the  defendants  claim^  viz.  the  deed  from 
2L  to  A*.  Plaiti  includes  no  land  whatever,  nor  has  there 
been  any  location  under  it.  There  has  been  no  fence  erect- 
ed, nor  even  a  Une  run  around  its  supposed  contents.  There 
was  merely  a  small  clearing  of  about  two  acres  ;  and  at  what 
fim^  tins  tock  place,  does  not  appear  from  the  case.  It  is 
tme  that  this  possession,  such  as  it  was,  has  been  continued 
down  to  tlie  present  titne  ;  but  in  this  case,  the  advene  pos* 
aesnon,  if  it  can  be  called  so,  cannot  he  extended  beyond 
the  actual  occupancy*  Actual  adverse  possession  watf 
formerly  held  neoesMiy,  in^  aU  cases  ;  but  now,  where  the 
party  has  a  deed,  for  a  ap^fick  piece  of  hnd,  distinctly  de** 
scribed  and  bounded,. an  entry  into,  and  possession  of  part, 
extends,  by  construction,  to  the  n^bole.    Yet  this  rule  never 
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UTicA,      contemplated  a  deed,  where  the  descriptioD  includes  noth** 
^^^^^^  *  ing,  and  where  the  party  claiming  under  it  has  never  defined 
Jackbo  ^    its  contents,  even  bj  running  the  out-line.     This  is  not  such 
VooDRvn.  ^  distinct  designation  of  a  piece  of  ground,  a  part  of  which 
the  grantee  takes  possession  of,  as  to  constitute  an  adverse 
possession  for  one  inch  beyond  the  land  actually  improved* 
The  operation  of  an  adverse  possession  is  founded  upon  its 
notoriety  to  all  the  world,  and  especially  to  the  true  owner 
of  the  soil.     He^e,  from  its  very  nature,  it  can  carry  no  no- 
tice to  any  one. 

Are  GillilanJP$  hein  concluded  by  BUecker^s  survey  f 
There  is  no  doubt  that  this  line  was  a  mistaken  one ;  and 
that  GillUand,  the  lessor  of  the  plaintiff,  at  the  time  he 
deeded  to  the  Brozonsj  supposed  it  to  be  correct.    Indeed, 
>  this  line  is  fully  recognized  in  the  deed  which  be  executed* 

But  this  was  a  concession  in  ignorance  of  bis  rights ;  and  is, 
therefore,  not  binding.  This  is,  in  reason,  clearly  distiiQgaish-i 
able  from  an  agreement  fixing  boundaries.  The  clasfr  of  ca* 
ses  which  recognize  the  validity  of  such  an  agreement,  re- 
fer to  disputes  about  the  lines  of  adjoining  lots,  under  mu- 
tual adverse  claims,  where  the  parties,  for  the  sake  <^  their 
own  peace,  and  that  of  the  neigbourhood,  settle  the  boiAida- 
ly  line  between  them.(ii)  Here,  on  the  other  hand,  is  a 
mere  mistake  in  location ;  and,  at  most,  it  can  not  be  ex-- 
tended  beyond  the  immediate  land  of  the  Brwont*  It  caa  • 
never  affect  claims  to  other  and  distinct  lands.  The  claiok 
set  up,  by  the  defendants,  is  founded  on  a  supposed  gore, 
and  not  upon  the  faith  of  any  thing  which  GiUHand  and  the 
froam^have  done* 

Z.  jR.  Shipherd,  contra.  The  case  presents  BUtcker^  who 
married  one  of  the  heirs  of  Wm.  GiUilandy  seoior^t  in  the  de- 
liberate act  of  surveying  and  locating  the  patent  of  Frisweliy 
in  which  he  was  interested,  and  making  it  of  a  less  extent  than 
he  might  have  exacted.  Z.  Piatt  was  then  justified  in  sup-  - 
posing  the  survey  a  correct  one ;  and  he,  thereupon,  extends 
bis  own  patent.    Under  the  idea  that  he  was  the  proprietor, 

(a)  Vid.  Jaekum  y.  Djfiline,  (3  Cairuf^  198.)    BurM  ▼.  ITtcrreU,  (11 
JKrm.  R^,  894.) 
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fib  take^  possession  of  the  gore.  He  does  this  under  the  deed      imc a, 
bf  1794,  by  which  he  intended  to  grant  to  JV.  Plait  all  the   ^IJ^I^^ 
land  between  the  old  line  of  his  own  patent,  and  the  line  of     Jacksqjt 
FrisnelPs  Patent^  as  isstablished  by  BUecker's  survey.     -AT.   ^ooDavwi 
Pbat  taked  possession,  accordingly,  under  the  grant  to  him, 
to  be  reguUted,  in  its  extent,  by  the  Intervening  space.     I 
shall  not  contend  that,  if  BUecker^s  survey  was  a  mistaken 
dne,  it  can,  as  such,  bind  either  him  or  fV.  Gitlilandy  who  lo- 
cates, the  Browns  under  it;     Yet,  even  allowing  it  to  be  a 
mistake  survey ;  so  far  as  an  actual  adverse  possession  has 
been  produced  by  it,  for  30  yeari,  it  is  available  a^  a  de- 
fence.   The  cases  of  Agreements,  between  adjoining  ow^- 
aers,  win  also  apply :  for  here  were  mutual  advezise  claims, 
distinctly  known  and  understood  by  the  parties.     The  linei 
of  the  deed  from  Z.  to  JV.  Piatt  are  distinct.    Tlie  bounda^ 
lies  are  on  the  Plattsburgh  add  FHswell  Patentij  the  latter 
of  which  had  bl3en  located  by  Bleecker^s  survey.     This  sur^* 
vqr,  when  the  deed  was  drawn,  gave^  as  tras  supposed  by 
both  parties,  ttie  true  lines  of  fHstsetl  PaUtU  ;  and  it  must' 
be  tOBStmed,  in  reference  to  the  lines  of  that  pillent^  aB  de^ 
signated  by  BleecktrA    The  clelBtring,  under  that  deed,  eom- 
menced  in  1794;    It  Ims  progressed  to  the  present  time^  ac^ 
cdmpanied  by  a  claim  co^^xtensive  with  the  gore.    Here, 
then,  aire  acts  of  ownership,  carried  on  under  an  actual 
^nmt,  of  sufficient  notoriety  lo  operate  as  notice  to  the  left- 
io»  of  the  plainttffl 

But  file  pretence  of  ignorance  and  mistake,  on  the  pajrt  of 
BU^Jker4r  GillUand^  is  unfininded,  and  they  must  be  conclu- 
ded by  their  acts.  Every  principle  which  conspires  to  con- 
dude  parties,  by  an  agreement  fiidng  boundaries^  applies 
h^e.  If  Bteecker  did  not  know  his  rights,  he  had  every  re- 
quisite means  of  knowledge,  which  is  the  same  thing.  Be« 
iflga  surveyor,  he  was  enabled  fully  to  avail  himself  of  those 
flieans.  Each  party  stands  upon  the  same  ground,  as  to  mis- 
take. It  may  be  on  the  part  of  Bleecker — it  may  be  6n  the 
part  of  Piatt :  for  nothing  appears  establishing  the  superiour 
correctness  of  Ktese^s  survey.  Neither  he  nor  Bleecker 
agree  with.P/af^    QUlUand  recognizes  the  Bleecker  line*^ 

Tot.  I^  36 
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uTicA,      all  the  lessors  of  tbe  plaintiff  acquiesce,  for  20  years,  ami 
Awgiisvi^  ought  to  be  concluded. 


Jackboit 

T. 

WOODRVFV- 


Oakley,  in  replj.  There  is  no  doubt  that  the  premises  in 
question  are  included  in  FriswelPs  Patent ;  and  the  main  in- 
quiry is,  whether  GillilantPs  acts  are  to  conclude  the  plain- 
tiff? These  acts  are,  certainly,  nothing  more  than  evidence 
where  the  line  is ;  and,  as  such,  it  is  to  go  amongst 
other  evidence  to  the  jury  It  is  not  conclusive,  like  an 
agreement  to  settle  disputed  boundaries.  And,  besides, 
Fn8U>elP8  true  line  has  been  as  distinctly  recognized  hf 
Piatt,  and  the  proprietors  of  Plattsburgh  Patent,  as  Blteck' 
tr's  line  by  GUlUand.  The  location  and  laying  down  lots, 
in  the  Plattsburgh  Patent,  was  upon  tbe  supposition  that 
FriswelPs  included  the  gore.  This  brings  us  back  to  tfie 
question — ^Where  i$  tbe  true  line  ? 

Bleecker^s  survey  was  a  mere  mistake,  and  GillilinJPs  re- 
cognition is  equally  so.  Is  therie  here,  then,  a  constructive 
adverse  possession,  within  the  legal  meaning  of  tbe  phrase  t 
Often  as  tbe  Court  haV4^  passed  upon  questions  of  this  kind, 
tiiere  is  yet  great  difficiUty  in  applying  their  doctrine  to  the 
various  new  cases  continyaUy  occurriBg*  It  is  setfled,  that, 
to  make  out  an  actual  adverse  possession,  where  tiiere  is  no 
deed,  the  party  roust  bound  himself  by  substantial  enclosures. 
(Jackson  v.  Schoonmaker,  2  John.  230,  234.)  Tbe  possess- 
ion must,  in  such  case,  be  marked  by  deiinite  boundaries. 
(Brandt  v.  Ogden,  1  John.  1 56,  1 58.  Doe  v.  CampbtlL,  1 1 
John.  Alb.  Vid.  also,  1^  John.  368.)  True,  the  Court 
have  gone  farther.  They  have  decided,  that,  whfere  the 
party  enters  and  improves  part,  clainning  the  whole,  under  a 
definite  description  in  a  deed  of  conveyance,  the  possession 
is  adverse  as  to  the  whole.(6)  But  there  is,  at  least,  great 
uncertainty,  whether  the  description,  in  tbe  deed  to  Piatt^ 
embraces  the  locm  m  quo.  Suppose  the  clatih,  under  this 
deed,  had  been  extended  to  the  whole  patent.  IkCght  not 
this  have  been  as  well  done,  as  the  claim  which  was  made, 

(6)  Vid.  Jackson  ▼.  Botoen,  (1  Caines,  358.)    Vid.  also,  wliat  the  CourC 
say  ia  Jackson  v.  Etsiont  {VtJohn.  454 ;)  sod  2  Serg.  k  Bmki4a». 
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of  7  or  800  acres  i    The  doctrine  of  adverse  possession      tttica, 
must  be  qualified,  and  limited  to  ]ands  sold  for  actual  culti-    ^^^!^^.^^^  * 
vation  ;  else  the  improvement  of  an  acre,  or  other  trifling     Jacksov 
quantity  of  land,  may  be   indefinitely  extended  to  large    Woodruff. 
tracts  of  unimproved  lands.     But  if  you  construe  the  Plait 
deed  according  to  the  fact,  it  will  be  limited  to  the  true  line 
of  FriswtWs  Patent.     The  deed,  then,  includes  nothing ; 
and  the  party  must  be  confined  to  his  actual  possession. 

WooDwoRTH,  J.  The  premises  in  question  are  included 
within  the  bounds  of  a  patent  granted  in  1765,  to  John  Fris' 
welL  William  GillUandy  one  of  the  lessors,  deduced  a  title, 
under  Friswell^  to  one  fourth  part.  It  was  contended,  on  be- 
}ialf  of  the  .defendants,  that,  in  1787,  John  Bleecker,  who 
claimed  Stewart'^s  and  FriswdVs  Patents^  ran  the  out-lines, 
and  that  his  survey  did  not  include  &e  premises  ;  that  .G»/ft- 
land  had  recognized  the  line  of  Bletcker^  and  held  under 
bim,  and  was,  therefore,  concluded  by  it.  Cochran^  who  • 
accompanied  Bleecker  in  the  survey,  says  the  lines  would  not 
include  the  defendants'  possession.  Tbal Bleecker  made  amis- 
lake  in  tracing  the  lines,  and  that  the  patent  extended  conaid- 
evaUy  fiirther  west  and  north,  is  proved,  not  only  by  the  acts 
of  the  proprietors  of  Plathburgh  Patent j  in  laying  out  their 
lands,  which  are  bounded  on  jFH^we//,  but,  also,  by  the  re* 
cent  sqrvey  of  Keese^  which  was  not  controverted  at  the  tri- 
al. Admitting  Bleecker  to  have  been  the  proprietor,  the  de- 
fendants cannot  avail  themselves  of  the  mistake.  The  evi- 
dence of  GUUanJPs  holding  under  f/eecArer,  is  very  loose  and 
unsatisfactory.  Keese^  the  only  witness  who  testified  as  to 
that  iact,  says  that, he  heard  Gilliland  say  something  about 
liolding  under  him.  In  1799,  Wm.  frown  applied  to  pur- 
chase. GitlUand  agreed  to  let  him  have  a  farm  next  south  of 
J^hn-Brown^s,  who  was  to  have  one  adjoining  the  north  line 
of  TriswelPs  ^Patent.  Gilliland  stated,  that  Bleecker  had 
ran  out  the,  patents  ;  that  they  would  find  his  north  line  ; 
and  directed  Ifae  farms  to  be  laid  out  accordingly.  They  did 
so,  and  have  occupied  and  improved,  according  to  the  Bleeck- 
€r.line,  to  the  present  time.  It  is  evident,  Gilliland  intended 
to  jMmnd  the  .iapa  of  JBrown  on  the  true  north  line ;  for  to 
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UTICA,  that  he  refers.  As  Blcecker  had  surveyed  the  out-lines,  there 
^^^Jj;,^  •  does  not  appear  to  have  been,  at  that  time,  any  cause  foii 
jACKsojf  doubting  its  correctness*  He,  accordingly,  directed  Brown 
WooDRVFP  ^^  ^  governed  by  it.  If  it  be  conceded  that  GillUand  held 
'  under  Bleecker,  upon  what  principle  can  strangers,  without 
title,  and  holding  adversely,  be  permitted  to  avail  themselves 
of  a  manifest  mistake,  or  derive  benefit  from  acts  done  by 
the  plaintifi*,,under  a  misapprehension  of  his  right  ?  The 
line  was  not  rqn  to  quiet  adjoining  possessions — ^the  defen- 
dants^ possession  commenced  loqg  after.  Neither  was  it 
run  to  settle  the  line  between  Friswell  and  Plattshurgh.  It 
is  true,  the  proprietors  of  the  latter  patent  were  bounded  on 
the  former ;  but  they  had,  previous  to  Bltecker^s  survey,  as- 
certained the  true  line,  (which  corresponds  with  the  one  set 
up  by  the  plaintiff)  and  located  and  divided  their  patent. 
The  unfounded  claim,  of  a  gore  between  the  two  patents, 
was  Ket  up  long  after,  and  not  until  1794.  It  was  then  ast 
serted  with  caution,  and  conveyed  by  a  quit-claim  deed.  la 
whatever  point  of  view  the  survey  of  Bleeckxr  and  the  act? 
o{  GillUand  SiTe  considered,  they  interpose  no  barrier  against 
the  plaintiff's  title. 

The  remaining  question  is-^ave  the  defendants  made 
put  an  adverse  possession  ?  The  actual  occupation  of  thQ 
premises,  by  the  defendants,  is  less  tlian  twenty  years,  as  ap- 
pears by  the  testimony  of  WinchelL  He  says  that  Moses- 
Soper  had  cleared  about  two  acres,  not  including  the  premi- 
ses, at  Salmon  River  Villages^  in  1 797  ;  that  b§,  and  .A/a- 
thaniel  Plait^  claimed  the  whole  property,  while  it  was  in 
woods.     The  validity  of  this  claim  will  next  be  considered* 

In  September,  1 794,  Z.  Plati  executed  a  quit-claim  deed  tQ 
Xathaniel  Plait,  for  783  acre^  of  land,  purporting  to  convey, 
thereby,  lands  lying  between  the  east  and  south  tines  of  al- 
lotted lands  in  Plaitsburgh,  and  the  line  of  FriswelPs  Pa* 
tent.  On  examining  the  boundaries,  and  the  map  annexed 
to  the  case,  it  will  be  ibunc^  not  to  include  any  land ;  for 
there  is  no  gore  between  the  two  patents.  The  description 
follows  :  ^^  Beginning  at  the  distance  of  7  chains,  8  linka^ 
north  from  the  south  east  corner  Qf  lot  No«  90,  in  the  second 
^vjyaion  of  Plattsburgh;   thence  east,  27/ chains  and  ^Q 
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links,  to  John  PrisweWs  patent."    Now,  as  it  has  been      tjtica, 
shewn,  that  FriszoelPs  Patent  joins  on  Plattsburgh,  the  line     '^^^v-^^ 
cannot  be  extended  easterly.  If  it  was  so  extended,  it  would      Jacksoit 
ran  on  lands  included  in  that  patent,  which  is  not  admissible,    woodrwf^ 
under  the  words  of  the  deed.     The  next  course  is  to  the 
nortb-^west  comer  of  flie  patent,  which  must  be  understood 
the  tree  north-west  comer  of  Friswdl^  as  proved  by  the 
{plaintiffs  ;  thence*  east,  in  the  east  bounds  of  PrisweWs  Pa-* 
tera^  until  the  north  line,  ^0  the  lotted  land  in  Plattsburgh, 
will  include  783  acres,  between  that  line  and  lot  No.  101, 
in  the  second  dirision  of  Plattsburgh.    By  tracing  these 
lines,  on  the  map,  it  will  be  seen,  that  a  line,  only,  is  given* 
No  l^nd  is  included  :  consequently,  the  deed  is  a  nullity,  in* 
asmuch  as  nothing  is  granted*     The  question^  then,  is, 
whether  a  claim  of  title,  under  such  an  instrument,  and  an 
actual  occupancy  of  part,  can  constitute  a  good  adverse  pos^ 
session,  beyond  the  parcel  so  occupied. 

It  is  well  settled,  that  a  continued  possession,  for  30  years, 
under  prejteace  or  claim  of  right,  ripeils  into  a  right  of  pos- 
^ssion,  which  will  toll  an  entry.  It  has  never  been  consid^ 
ered  necessary,  to  constitute  an  adverse  possession,  that  there 
should  be  a  rightful  title.     {Jackson  v.  Wheats  18  John.  44*  , 

Smilh  V.  Lonrilard^  10  John.  356.  Smith  v,  Burtis^  9  John* 
190.  13  John.  120.  2  Cainesj  83.)  The  party  who  re- 
lies on  an  adverse  possession,  must,  in  the  language  of  Kentf 
Chief  Justice,  in  Jackson  y.  Shoemaker^  (2  John.  234,)  show 
^  a  substantial  inclosure,  an  actual  occupancy,  a  pedis  poS'» 
sessio^  which  is  definite,  positive  and  notorious,  when  that  is 
the  only  defence  to  countervail  a  legal  title :"  and  in  Doe  r. 
Campbell,  (10  John.  477)  it  is  said,  "  adverse  possession 
must  be  marked  by  definite  boundaries,  and  be  regularly 
continued  down,  to  render  itavailing.'^  (1  John.  156.)  There 
is  no  doabt,  that  actual  occupancy,  and  a  claim  of  title, 
whether  such  claim  be  by  deed  or  otherwise,  constitute  a 
valid  adverse  possession,  to  that  extent.  But,  when  a  party 
ekims  to  bold,  adversely,  a  lot  of  land,  by  proving  actual 
occupancy  of  a  part  only,  his  claim  must  be  under  a  deed 
^or  paper  title.  This  distmction  has  been  uniformly  recog- 
pizpiy  and  acted  upon  in  this  Court*    It  is  on  this  httep 
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UTiCA)      ground,  the  defendants  inuat  rest,  if  their  possession*  caa 
Angwt^^ma,  ^^^j,^    rpy^^^  defence  is,  that  Z.  Piatt,  in  1794,  conveyed 

Jacksoit  783  acres  to  .AT.  Piatt,  including  the  premises  ;  that  the  first 
WooDRirn.  iniprovenient  was  made  ia  1794,  under  Piatt,  being  a  small 
parcel,  not  exceedii^  2  acres,  which,  together  with  the  pre^ 
mises  in  question,  afterwards  taken  under  him,  have  been 
continued  to  the  time  of  commencing  thb  action.  This 
pnoof  does  not  make  out  an  adverse  possession  to  the  pre- 
mises. Colour  of  title,  under  a  deed,  and  occupancy  of 
part,  is  sufficiept  proof  as  to  a  single  lot ;  yet  it  follows,  from 
the  doctrine  laid  down,  that  the  deed,  or  paper  title,  under 
which  the  claim  is  made,. must,  in  the  description,  include 
the  premises.  If  the  title  is  bad,  it  is  of  no  moment ;  but, 
if  no  lands  are  described,  nothing  can  pass.  The  deed  is  a 
nullity,  and  never  can  lay  the  foundation  of  a  good  adverse 
possession,  beyond  the  actual  improvement.  There,  is  na 
evidence  here,  to  shew  how  far  PlatOs  claim  extended,  unless 
resort  is  had  to  the  deed.  Boundaries,,  therefore,  including 
the  premises,  were  indispensable,  in  order  to  give  this  de- 
fence the  semblance  of  .plausibility.  The  defendants  stand 
on  the  same  groqnd  as  if  no  deed  had  been  produced  ;  and^ 
then,  the  possession  cannot  extend  beyond  the  place  actually 
occupied. 

In  Jackson,  ex  dem.  Dervient,y.  Loyd,  decided  October- 
term,  1830,  but  not  reported,. it  appeared  that  the  d^fepdant 
had  a  deed  for  lot  No.  4,  but  took  possession  of  lot  No.  d» 
adjoining,  believing  it  to  be  bis  lot,  and  claiming  it  as  such* 
It  was  held,  that  the  defendant  could  not  establish  an  adverse 
possession,  to  the  whole  lot,  by  the  actual  improvement  oC 
a  part,*  because  no  part  of  No«  6  was  included  ^i  the  deed* 

But,  if  the  deed  had  been  .  perfect  in  tbe  diescription, 
and  included  7^3  aicies  ef  JFrwoelPs  Patent,  .the  occa* 
paney  of  a  part  iwould  not  jnake  put  an  adverse  possessnm 
.  to  the  whole  quantity  .cpuveyed.    Tl^e  fi^trjipe  of  ad] 
HOSsession^apBlied  to  Jl  frm,  "^  ^Tffff  ^"^  of  ^7^,  7,  r^ 
i^lf,  resaonable  and.  just.     In  *^^  pr^-f  Wft  jt^fi  TYfjIT^^^T 
,  of  land  is  sniajl.    Possessions,  thus  taken,  .under  a  claim  of 
..iStle,  ai^^eneraUy,  -for  the  purpose  of  ^^ti vag^m 
^jgianent  impxovenient*   It  js^^g^mlly,  ^^^M^  Jg^g'T^ 


OF  THE  STATE  OP  NEW-YORS. 


367 


artayj:  for  wood  land.    Good  hmbaodry;  foTfaids  Jhe  actual 

'"ipm'mmt  tf  \h  *^"''^-  '^^^  poaseaaions  are,  usu^, 
in  the  netdtAourbood  of  othefs :  tbe  boundaries'  are  marked 
and  dcfiped*  Frequenta&tyYff  ownership,  in  parts  not  cul- 
tivatfidajaienoioritfy  W  Hit  pueetuslUIu  UTOerfly^^^ 
camstances,  there  isl^af  fiMC 'danger  tliata  poBsession  of 
twenty  years  will  be  mauireaagaLnBt  the  right  owner  j  if  it 
oc^aiiiDallyhappeniritlHK-^rt^  ofvicdlance 

and  car(^in  him  who  has  tiile.     It  is  believed,  that  no  well 
founded  complaint  can  Ee  urged  against  the  operation  of 
the  principle  ;  but  the  attempt  to  apply  the  same  rale  to 
cases  where  a  lai^  tract  is  conveyed,  would  be  mischiev- 
<m8  indeed.    Suppose  a  patent  granted  to  A,  for  2000  acres  9 
B9  without  title,  conveys  1000  of  the  tract  to  C,  who  enters 
mider  the    deed,  claiming  title,  and   improves  one  acre 
only :  this  incpnsiderabl^  improvement  may  not  be  known 
tffTtlir  F^pnrtftri  (\^  ^*  iff^ywD.  is  disregarded  for  twent 
JSUi*    Could  it  be  gravely  urged,  that  liene  was  a  goo 
adverse    possession  to    the  one  thousand  acres  ?       If  it 
fcould,  I  perceive  no  reason  why  the  deed  from  B  to  C 
might  not  include  the  whole  patent,  and  after  the  lapse 
^    twenty  years,  equally  divest  the  patentee's  title  to 
the  whole ;  for  there  would  exist  an  actual  possession  of 
one  acre,  with  a  claim  of  title  to  all  the  land  comprised  in 
Ae  patent.     No  such  doctrine  was  ever  intended  to  be 
sanctioned  by  the  Court.     It  may,  therefore,  be  safely  affir- 
med, that  a  small  possession,  taken  under  the  deed  to  J\C 
Plattj  cannot,  under  any  circumstances,  be  a  valid  possess- 
ion of  the  whole  T8S  acres,  but  is  limited  to  the  parcel  im- 
proved.     If  the  doctrine  contended  for,  prevails,  it  would 
sanction  this  manifest    absurdity,  that  a  possession  under 
Plait^s  deed,  which  conveyed  no  title,  would,  as  to  its  l^al 
difect,  be  more  beneficial,  than  a  possession  taken  under  the 
proprietors  of  FriswelPs  Patent^  where  there  is  not  only 
title,  bat  a  good  constructive  possession,  in  consequence  of 
iie  grant,  and  actual  occupancy  and  improvement  of  apart. 
It  cannot  be  useful  to  pursue  the  subject  farther. 

I  am  of  opinicm  that  the  plaintiff  is  entitled  to  judgment, 
lof  an  undivided  loartb  part  of  the  premises* 
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UTicA,  Sutherland,  J.    It  is  perfectly  clear,  from  the  evidence 

^^^J^J.^^  *  in  the  case,  that  the  true  location  of  the  Priswell  Patent^ 
Jacksobt  under  which  the  plaintiff  claims  title,  includes  the  premises  in 
WboTOVTF;  question.  He  is,  therefore,  entitled  to  recover,  unless  he  is 
concluded  by  the  survey  of  B/cccicr,  made  in  1787,  or  by  aa 
adverse  possession  of  twenty  years  in  the  defendants,  or  in 
them  and  those  through  whom  their  title  is  derived.  Both 
PriswelPs  and  Stewards  Patents  were  granted  in  1765.  The 
Plattsburgh  Patent^  under  which  the  defendants  claim,  was 
granted  in  1784,  and  was  bounded  on  the  west  and  north 
Knes  of  FristoeWs  Patent :  and  in  the  allotnfient  of  Platts- 
burgh Patent,  made  by  the  proprietors,  in  1787,  all  the  lots; 
bordering  upon  PrisweWs  Patent,  were  located  upon  the 
lines  which  the  plaintiffsets  up  as  the  division  lines  between 
the  two  patents.  This  leaves  the  premises  in  question 
within  FriswelPs  Patent.  The  recognition  of  the  division 
fines  between  the  patents,  by  the  proprietors  of  the  PlattS' 
burgh  Patent,  are  as  binding  upon  the  defendants,  as  are  the 
Survey  and  conveyances  made  by  Bleecker  ^  Gillilandy  up- 
on the  plaintiff^  But,  in  truths  neither  party  are  concluded  ; 
and  what  have  been  shewn  to  be  the  true  division  lines  must 
prevail,  unless  the  right  of  the  plaintiff  has  been  barred  bjf 
4n  adverse  possession. 

In  1794,  Zepheniah  Piatt,  the  original  proprietor  of  Platts- 
burgh Patent,  made  a  conveyance  to  Nathaniel  Piatt,  of 
seven  hundred  and  eighty  three  and  a  half  acres,  particu- 
larly described  in  the  conveyance,  and  which  was  unques* 
(ionably  intended  to  embrace,  the  premises  in  question. 
This  conveyance  was  made  in  good  faith  on  the  part  of  Bfr* 
Piatt,  upon  the  supposition,  that  the  survey  of  Bleecker  gave 
the  tru6  north  and  west  lines  of  FriswelPs  Patent  ;  for,  inr 
that  event,  the  land  intended  to  be  conveyed  would  have 
belonged  to  the  Plattsburgh  Patent.     Under  this  convey- 

• 

ance,  the  grantee,  by  his  agent,  immediately  entered,  and 
made  improvements  upon  a  part  of  the  land  conveyed.  Bat 
it  appears'  from  the  testimony  ot  Martin  JVinchell,  a  witness 
on  the  part  of  the  defendant,  that  the  acre  called  the  Fair-* 
man  place,  and  the  half  acre  adjoining  it  on  the  north,  being 
the  premises  for  which  the  suit  was  brought,  were  not  clear* . 
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ba — the  first  parcel  until  1 799,  and  the  one  half  acre,  until 
1801,  or  1802.  This  suit  was  commenced  in  Jtfay  Term, 
1818.  The  defendant,  therefore,  failed  in  establishing  an 
adverse  possession  6f  twenty  years,  unless  the  small  im- 
provement made  between  1794  and  1797,  at  what  is  now 
called  the  Salmon  River  Village,  is  to  be  considered,  con- 
struciiv^y,  a  possession  of  the  premises  in  question,  and  ev-* 
eiy  other  part  of  the  tract  conveyed  by  the  deed  of  1794. 

Upon  this  point,  it  is  contended  by  the  plaintiff,  1*  That 
the  deed  from  Zephanidh  to  Naihamel  Plait,  contained  a 
void  description,  embracing  no  land  whatever ;  that  the 
possession  alleged  to  have  been  taken  under  it,  was,  there- 
fore, a  mere  naked  profession,  without  colour  of  title,  which 
could  never  ripen  into  a  right  beyond  the  extent  of  actual 
improvement ;  or,  2.  That  admitting  the  description  in  the 
deed  to  cover  the  whole  tract  intended  by  it,  thereby  giving^ 
colour  to  the  claim  of  title,  by  virtue  of  an  adverse  possess- 
ion to  that  extent ;  even,  in  the  latter  case,  the  claim  must- 
be  confined  to  the  limits  actually  enclosed  and  improve4 
imder  it. 

I  do  not  think  it  necessary  to  discuss  the  first  objection  ; 
because  the  second  is,  in  my  opinion,  sufficient  to  defeat  the 
claim  of  the  defendants..  There  is  no  proof  in  the  case  of 
an  attempt  on  the  part  of  Nathaniel  Piatt,  or  of  those  who 
^laim  under  him,  to  designate  the  land  embraced  in  his  con^ 
^eyance  by  a  possession  fence,  or  even  a  line  of  marked 
trees.  This  is  a  defence,  for  the  support  of  which  strict 
proof  has  always  been  required.  In  Jackson  v.  Schoonmoh 
Jeer,  (2  John»  Rep*  230)  an  inclosure,  by  a  possession  fence, 
tat  round  the  premises,  was  held  not  to  be  evidence  of  an 
adverse  possession,  sufficient  to  toll  the  entry  of  the  true  ow« 
ner,  after  twenty  years.  ^The  Court  there  say,  "  This  mode 
of  taking  possession  is  too  loose  and  equivocal.  There  must 
be  a  real  and  substantial  enclosure,  an  actual  occupancy,  a> 
possessio  pedis,  which  is  definite,  positive  and  notorious,  to 
constitute  an  adverse  possession,  when  that  is  the  only  d«e 
fence,  and  is  to  countervail  a  legal  title.'' 

There  is  nothing  in  the  defendant's  case,  to  justify  a  cod^ 
itmctive  extensioltof  the  possession^  bevond  the  actual  'vgf^ 


UTICA,  , 
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UTiCA,  provement ;  which,  not  embracing  the  premises  in  question^ 
AuffUHi^^mS.  ^^  plaintiff  is  entitled  to  judgment.     This  must  be  for  on^ 

Muij>oBr  undivided  fourth  part,  only,  of  the  premises*  The  case 
Wbitlocx.  ^^^^^  P^  ^^^  ^^  ^^  plaintiff,  beyond  the  share  which  descen* 
ded  to  fVm.  GUliland* 

m 

Savage,  Ch.  J.  concurred,  in  a  judgment  for  the  plaintiff^ 

for  One  undivided  fourth  part  of  the  premises ;  and  the  Court 

gave 

Judgment  accordingly* 


MuLPON  and  Montcoverv  against  Wbitlogk,  impleaded 

with  Jenkins  and  others. 

M  and  B  sold  Assumpsit,  for  stores,  furnished  by  the  plaintiffs,  for  the 
thip,  to  F  and  ^bip  CadmuSj  whercof,  it  Was  admitted,  the  defendants,  Fred* 
S,  the  ship's  ^^'^^  Jenkins  and  Matthew  Jenkins,  (trading  under  the  firm 

husbands,  (on  *  '    >  o 

a  credit  of  4  of  Frederick  Jenkins  ^  Son)  and  the  other  defendants,  ^/i* 
wito^W^^^j;  Jf^iilockjun.  and  Frederick  William  Jenkins,  (trading  un- 
were  Wners  der  the  firm  of  Whitlock  if  Jenkins)  were  owners.  The 
and  B,  in  their  cause  was  tried  before  his  honour  the  late  Chief  Justice 
i^ngirlal  entry  Spencer,  at  the  sittings  in  J/ewYork,  on  the  \5th  June,  182K 

of  the  account,     r  '  i« 

charg^ed  these  John  A.  Seaman,  a  witness  for  the  plaintiffs,  testified,  that  he 
STowicr^iJ;  was  a  clerk  to  the  plaintiffs,  in  JVbi?.  1818;  that  the  stores/ 
name,    A  few  Jn  question,  were  ordered  by  Frederick  Jenkins  ^  Son,  and 
saie^Oiey'^pen^^ere  delivered  on  board  the  ship,  on  the  20lA  day  of  J^o-^ 

dered  two  bills  « 

to  F  and  S,  charging  them  only^  and  about  2  nu>nth9  aAer  the  sale,  took  the  sole  note  oF 
T  and  S,  at  an  extended  credit  of  8  months,  giving  a  receipt  for  the  note,  as  in  full  fo*- 
the  stores.  This  note  not  being  paid,  and  F  and  S  becoming  insolvent ;  heki,  that  the  oth- 
er owners  were  not  thereby  discharged,  but  were  liable,  in  assumpsit,  for  the  original  con.- 

tideration. 
Being  originally  liable,  the  subsequent  delivery  of  the  bills  chaining  the  ship's  husbands 

alone7<Hd  not  exonerate  the  other  owners  ; 

Nor  were  they  discharged  by  taking  the  note  ; 

Which,  being  for  a  precedent  debt,  is  not  a  satisfaction,  until  actually  paid ;  unless  eac- 
pressly  agreed  to  be  received  as  payment 

The  receipt  of  the  noie^in/uU,  &c.  was  not  evidence  of  such  an  agreement. 

It  makes  no  difference,  in  sudi  a  case,  whether  the  plaintifis  knew  that  there  were  ottkei^ 
owners,  at  the  time  of  the  sale,  or  not. 

But  if,  in  consequence  ot  such  receipt  being  given,  the  otHfer  owners  bad  allowed  tli» 
note,  in  account  with  the  ship^s  husbands,  or  weie  otherwise  injured  in  their  dealings  ^ritla 
them,  upou  the  credit  of  the  receipt,  this  would  hare  worked  their  discharge. 

Elsemble^  that  such  prejudice  diould  be  shewn  affirmatively  by  the  defendant^  and  Will 
not  be  intended. 

The  general  duty  of  the  ihip'i  husband  eonaidend. 
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^enJbtr,  1818,  amounting  to  ^2040,71  ;  that  the  stores  were      utica, 
«old  at  a  credit  of  4  months,  the  usual  credit  of  the  plain-  '^^^^Si^^^f/ 
tifis ;  and  were  charged,  in  the  plaintiffs'  hooks,  to  the  ship      Muldov 
Cadmus^  for  ace.  of  Frederick  Jenkins  &  Son,  and  ff^lock    wnZl^^^^ 
&  Jenkins ;    that  this  was  the    original  entry  made    by 
Jttontg  ornery^  at  the  time,  and  was  copied  from  the  Cap  taints 
h'st ;  that  two  bills,  of  the  goods  in  question,  were  afterwards 
rendered    by  the  plaintiffs,  in  the  hand  writing  of  one  of 
them,  to  Frederick   Jenkins   &    Son^  headed. as    follows: 
«'  Jiovr*  20,  1818,  Ship  Cadmus^  ace.  Messrs.  Frederick  Jen^ 
kins  Sz  Son^  to   Muldon  and  Montgomery^  Dr.^^  that,   on 
the  1 2th  January y   1819,  the  plaintiffs  took  from  Frederick 
Jenkins  jr  Son,  their   note,    dated  20th  November^  1818, 
payable  in  twelve  months  from  the  date,  for  the  amount  of 
the    stores,   including  eight  months  interest  thereon,  and 
gave  a  receipt,  in  the  words  and  figures  following  :  '^  Reed. 
New-York^  12th  Jany.  1819,  of  Messrs.  Frederick  Jenkins  & 
Son,  their  note,  of   20th  Novr.  last,  at  twelve  months, 
for  two   thousand  one  hundred  and  thirty  five  ^^  dolls, 
t9  full  for    stores  for  ship  Cacfmiw."     (Signed)     "  Jdal* 
dim  Sz    Montgomery. '^^    The  same    witness    also  proved 
a  letter,  (then  produced)  to  be  in  the  hand  writing  of  JUti/- 
cEon,  one  of  the  plaintifis,  which  letter  is  in  these  words : 
"^e»-For,    2bth  June,  1819.     F.  Jenkins,  Esqr.  Dr.  Sir, 
From  the  suggestion  of  a  mutual  friend  of  ours,  Vm  induced 
to  address  you  on  the  subject  of  the  accounts  between  us. 
As  respects  the  stores  of  the  Cadmus,  the  amount  of  which 
b  large,  they  were  put  up  at  the  usual  credit.    And,  for  the 
accommodation  of  your  house,  took  your  note,  with  eight 
months  interest,  for  the  amt.  which,  in  the  opinion  of  us,  at 
least,  should  be  considered  confidential.    The  stores  put  up 
for  the  Louisa  was  due  the  4th  inst.  which,  had  we  taken  a 
note  for,  would-  have  been  paid  for  also.     Under  these  cir- 
cumstances, I  would  wish  your  opinion,  as  the  loss  to  us,  with 
those  already  sustained,  will  be  insupportable.    If,  in  your 
opinion,  they  ought  to  come  within  that  peai,  you  will  much 
oblige  me  by  making  it  known  to  me  and  the  ass's,  by  return 
of  mail.     Self  obliges  me  to  make  this  application,  as  I  can- 
not see  the  difference  it  will  make  in  the  arrangeipent  of 
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iTXici.       your  afiairs  generally.     You  must  be  the  best  judge,  howev-. 
3^!^^^^      ^r#     With  best  wishes  for  you,  am,  Dear  Sir,  sincerely  your 
MvhDOK     friend,  JU,  MuldonJ^^     David  W.  Raymer^  another  witness 
Wbitlock.    f^?  ^^  plaintiffs,  testified,  that  he  was  a  clerk  to  the  house 
'of  Frederick  Jenkins  &  Son,  in   1818  and  1819  ;  that  fVhit^ 
lock  &  Jenkins  were  a  separate  and  distinct  house,  doing 
lousiness  on  their  own  account ;   that  Frederick  Jenkins  & 
Son  were  ship's  husbands  for  the  Cadmm  ;  that,  within  a 
few  days  after  the  stores  were  furnished,  Frederick  Jenkins 
&  Son  rendered  to  Wfiitlock  &  Jenkins  an  account  of  the 
disburse^nents  of  the  ship,  in  which  was  included  the  amount 
of  the  stores  in  question,  but  which  account  was  never  set- 
tled between  Jenkins  and  Son  and  Wkittock  and  Jenkins^  nor 
any'payment  made  by  Whitlock  and  Jenkins  to  Je7ikins  & 
Sony  on  account  of  the  stores  ;  that  Frederick  Jefikins  & 
Son  failed  in  Juncy  1819.     William  ScoH,  a  witness  for  the 
defendants,  testified,  that  the  plaintiffs  admitted  to  him,  that 
they  knew  Whitlock  &l  Jenkins  to    be  part  owners  of  th^ 
Cadmus,  when  the  stores  were  furnished. 

Upon  this  evidence,  the  counsel  of  the  defendants,  Whii^. 
lock  &  Jenkins,  insisted,  first,  that  the  credit  was  origiDally 
given  exclusively  to  Frederick  Jenkins  &l  Son  :  but,  sec^ 
ondly,  that,  if  it  were  otherwise,  yet,  they  were  dis- 
charged by«  the  acts  of  the  plaintiffs,  in  transferring  the 
charge  to  that  house,  individually,  and  dealing  with  them  for 
an  extension  of  credit,  a^nd  taking  their  note,  and  giving  the 
receipt*  His-  honour  the  late  Chief  Justice,  tfaoa^t 
t>therwise,  and  directed  the  jury  to  find  for  the  plaintiffs ;  an4 
the  jury,  accordingly,  under  that  direction,  found  a  verdict 
forUie  plaintiffs,  for  ^238 1,93,  being  the  amount  of  the 
stores,  with  interest,  after  the  expiration  of  four  months* 

W.  Slosson,  for  the  defendants,  now  moved  for  a  new  trial^ 
on  the  following  grounds : 

1.  That  it  Qjight  to  have  been  left  to  the  jury,  to  find 

whether  or  not  the  credit  was  originally  given,  or  was  sub-- 

is^quently  agreed  to  be  giv^n,  by  the  plaintiffs,  exclusively  to 

Frederick  Jenkins  Si  Son,  it  being  purely  a  question  of  facl;^ 

'    under  all  the  circumstances. 
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2.  That  the  evidence  clearly  shews  an  original  election,      vtica, 
by  the    plaintifTs,  to  take  F*  Jenkins  &  Son^  the  ship's  hus-      C^^^-^/ 
bands,  as  their  sole  debtor ;  and  that  the  credit  was  given      Mfldov 
exclusively  to  them.  WHrrlW. 

3.  Bat,  if  not,  that  the  .subsequent  acts  of  the  plaintifTs, 
in  transferring  to  F.  Jenkim  &  San  the  sole  chaise,  taking 
tbeir  note,  extending  the  credit,  and  giving  the  receipt,  was 
aD  entire  discharge  of  Whitlock  &^  Jenkins,  the  '  other  part 
owners. 

He  said,  that,  in  general,  although  more  than  one  be  inter- 
ested in  the  purchase  of  articles,  yet  the  creditor  may  elect 
to  take  a  less  number  responsible.    So,  though  all  be  origin- 
ally liable,  they  maybe  discharged  by  accepting  the  security 
oi  part,  and  acquitting  the  others^    FJe  thought  one  of  these 
points,  at  least,  fully  established  by  the  evidence.     Before 
tiie  final  close  of  the  transaction,  the  plaintiffs  made  thei 
election,  to  take  F.  Jenkins  <Jr  Son,  their  sole  debtors.    True, 
the  first  entry  was  against  both  houses  ;  but  with  full  knowl- 
edge that  Whitlock  ^  Jenkins  are  equally  interested,  they 
afterwards  make  out  and  deliver  two  bills  of  parcels,  chain- 
ing Frederick  Jenkins^  Son,  only.  From  this,  the  inference 
is  a  fair  one,  that  there  wsls  an  original  agreement  among 
all  parties,  that  they  alone  should  be  liable.      And  what 
strengthens  the  inference  is,  that  the  act  of  rendering  the 
bill  is  followed  up  by  taking  their  sole  note  for  ihe  debt  at 
twelve  months.    A  farther  confirmation  is  found  in  the 
plaintiffs'  letter.     Nothing  is  there  even  hinted  of  Whitlock 
^  Jenkins^  joint  liability  ;  but  it  is  treated  as  a  confidential 
debt,  due  from  F»  Jenkins  ^  Son  alone.     And  the  pressing 
manner  in  which  payment  is  urged,  plainly  indicates  that 
the  plaintifl&  had  no  idea  of  any  other  resource  for  pay* 
ment.  Schermerhom  v.  Loines,  (1  John.  31 1)  will  doubtless 
be  relied  on  as  an  authority  against  us  ;  but  that  case  is  dis- 
tii^ishable  from  the  present,  in  several  respects.      The 
chaise  there  was  general  against  the  owners,  and  no  account 
was  rendered,  charging  the  ship^s  husband  separately.  True, 
his  single  note  was  taken  for  the  debt,  and  a  short  extension 
of  credit  granted  ;  but  there  was  evidently  no  election  to 
jnake  Mm  the  sole  debtor.    There  could  not  have  been 
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UTiCA,      any  such  election ;  for,  both  at  the  time  of  the  supplies  fum- 
'^^^^Jjjj^*  ished  and  the  note  taken,  the  plaintiff  was  ignorant,who  were 
MvLDON      interested  as  owners.  Besides,  the  chaise  in  the  bill  of  parcels 
^'  being  general^  without  naming  the  owners,  shews  clearlj 

that  they  intended  to  hold  whoever  should  turn  out  ulti- 
mately to  be  liable  as  owners.  That  this  is  the  view  which 
the  Court  took  of  that  case,  is  the  more  evident,  from  Reed 
V.  White,  (5  Esp.  Rep.  122,)  which  is  referred  to  in  giving 
their  opinion.  Where  credit  is  given  to  the  factor  alone, 
knowing  the  principal,  it  is  holden  an  election  to  take  the 
former  as  the  sole  debtor,  and  works  the  discharge  of  the 
principal.  {Patterson  v.  Gandasiqvi,  15  East,  62.  Addi- 
son V.  The  same^  4  Taunt*  574.  Seymour  v.  Pychlau,  I 
Bdmw.  jr  Alders.  18,  per  Abbott ,  J.)  .These  cases  are 
strikingly  analagous  to  the  present.  F.  Jenkins  ir  Son  are 
the  agents  of  supply  :  Whitlock  <Jr  Jenkins  are  the  princi- 
pals, who  are  discharged  by  the  election. 

But  suppose  here  was  an  original  liability  on  the  part  of 
all  these  partners  ;  Whitlock  ^  Jenkins  are  dischai^ed,  by 
the    subsequent   conduct   of  the   plaintiffs.     In  Evans  v. 
Drummo7id,    (4  Esp.  Rep.    89)  taking   the  note   of  one 
partner  for  a  partnership  debt,  was  holden  to  discharge  tho 
other.     The  same  thing  was  decided  by  this  Court,  in  Ar^ 
jialdy.  Camp,  (12  John.  409.)     In  determining  the  latter 
ease,  the  Court  refer  to  Witherby  v.  Mann,  (11  JoAn.  518,) 
where  a  promissory  note  was  holden  a  satisfaction  even  for 
a  judgment.     Against  this,  Smith  et  al.   v.  Rogersy   (17 
John.  340,)  may  be  cited.    A  second  note  was  there  hol- 
den not  to  be  a  discharge  of  the  first.     But  the  ground  ta- 
ken by  the  Court,  in  that  case,  is  the  very  ground  for  which 
we  contend  here.     They  put  the  dischaiige  on  the  ground 
of  understanding  and  intention  between  the  parties.    Tliis 
supports  our  defence.     The  plaintiffs  say  to  F.  Jenkins  ^ 
Son,  '*'  For  your  acconmiodation,  we  extend  the  credit  (rovot 
four  to  twelve  months.^'     This  is  sayiqg  to  Whitlock  «$r  Jenr- 
kmsy  ^%€  have  dischai^ed  you.  Go  on  and  treat  with  F.  Jen.-- 
kins  <{r  Sony  accordingly.''    Its  not  appearing  that  Whitlock, 
^  Jenkins  have  sustained  losses  in  consequence  of  this  laa-- 
S^age,  can  make  no  difference.    They  have  been  lulled  ii>» 
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to  a  false  security  and  confidence  in  their  agents  ;  and 
losses  will  be  intended.  They  are  the  natural  consequence 
of  the  relation  these  parties  bote  to  each  other.  It  will 
even  be  intended,  that  Whitlock  &  Jenkins  have  settled 
with  their  agents  and  partners,  giving  credit  for  this  very 
note,  as  an  actual  payment.  But,  whether  there  be  loss  or 
not^  can  make  no  difierence.  The  intention  is  a  plain  one. 
But  at  all  events,  whether  we  are  wrong  or  right  in  our 
conclusions,  here  is  matter  of  evidence,  which  should 
have  been  led  to  the  jury,  from  which  to  pronounce  upon 
the  question,  to  whom  the  original  credit  was  given,  or 
whether  it  was  discharged. 

/.  Wells^  contra.  The  account  first  rendered,  chaises 
the  stores  against  all  the  defendants.  In  the  second  and 
thirdy  they  are  charged  to  ^^  Ship  Cadmus,  ace.  Messrs. 
Fre4trick  Jenkins  &  Son,'^  there  being  four  persons  joint 
owners.  It  would  not  be  a  forced  construction,  to  say,  that 
even  the  latter  charge  embraces  all  the  defendants,  in  terms. 
The  chaise  to  Ship  Cadmus,  certainly  negatives  the  idea  that 
the  plaintifls  looked  to  F.  Jenkins  &  Son  alone.  The 
wbple  four  defandants  have  had  the  full  benefit  of  these  sup- 
plies :  Whiilock  &  JeTikins  have  received  no  injury  from 
any  thing  which  the  plaintifls  have  done.  Yet  they  have 
the  conscience  to  resist  payment,  and  ask  for  presumption 
and  intendment  in  their  favour. 

Here  was  clearly  an  antecedent,  existing  liability.    Sup- 
pose the  note  had  been  given  for  the  debt  by  a  third  per- 
son ;  it  would  have  been  no  satisfaction,  till  actual  pay- 
ment. Before  this,  it  is  '^  no  more  than  blank  paper,"  asZxJ. 
Kenyan  said,  in  relation  to  die  case  supposed*     Is  giving 
this  note  by  F.  Jenkins  <{r  Son,  doing  more,  or  placing  the 
question  on  a  different  footing,  than  if  it  had  been  the  note 
of  a  stranger  ?    Had  a  bill  been  taken,  and  dishonoured,  it 
might  have  been  returned  and  a  suit  brought  immediately  ^ 
because  there  is  a  condition  in  such  a  case,  that  the  bill 
shall  be  honoured.     Whitlock  tt  Jenkins  have  been  led  in- 
to no  error.    An  account  of  this  transaction  was  early  ren- 
dered to  them  by  F.  Jenkim  &  Son.      lf>  in  the  veiy  first 
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UTicA,  instance,  the  note  had  been  taken,  the  receipt  given,  and  arf 
3^.^^,^^  '  allowance  made  in  account  between  the  owners,  the  case' 
MvLDoir      would  have  been  widely  different.     There  would  then  have 

aVhitlock.  ^^^^  *  ^®  arising  from  oar  own  act.     But  the  relative 
situation  of  the  parties  is  not  altered  in  the  least. 

The  first  ground  taken  was  not  made  a  point  at  the  trials 
and  cannot  be  heard  here.  The  Court  are  asked  to  send 
this  cause  to  the  jury,  although  no  such  request  was  made 
at  the  sittings.  This  is  a  mere  after  thought.  The  3d  and 
4th  points  alone  were  raised,  and  the  whole  is,  in  truth,  a 
mere  question  of  law.  Wright  v.  Hunter^  (1  East^  20,)  is 
in  point  to  establish  the  defendants'  liability ;  and  in  Scottin 
v.  Stanley  et  cd.  (1  DalU  139,)  a  case  similar  to  this^  the 
owners  were  holden  liable,  though  they  had  settled  with,  and 
allowed  payment  in  account  to  ship's  husband.  And  the 
onfy  difference  between  Schermerhom  V4  Laines  and  this 
case,  is,  that  the  plaintiff  did  not  know,  at  tlie  time  of  the 
^transaction,  that  the  defendant  was  the  owner.  But  that 
case  did  not  turn  upon  knowledge  ;  nor  is  there  any  reasoa- 
why  it  should. 

A  note  is  not,  like  a  bond,  a  higher  security,  merging  a 
simple  contract  debt.  It  is  given  merely  to  secure  and^|^- 
cilitate  payment.  In  no  case  like  the  present,  therefore, 
does  it  operate  as  a,  discharge,  unless  the  defendants  have 
been  injured  by  a  fraud  arising  frcnn  the  means  put  into  the 
power  of  the  ship's  husband  by  the  plaintiff*.  This  is  the 
principle  o{  Reed  v.  While,  (5  Esp.  122.)  And  it  is  mention- 
ed, in  this  point  of  view,  by  Schermerhofn  v.  Laines^  (7  John^ 
311.)  Arnold  v.  Camp,  is  also  an  authority  directly  against 
the  defendants,  though  cited  on  their  side.  In  that  case,  the 
plaintiff  knew  of  the  defendant's  liability  from  the  begin- 
ning ;  but  he  enabled  the  psortner  to  commit  a  fraud  upon 
the  defendant.  I  have  not  seen  the  c^ase  cited  from  4th  Esp. 
but  I  presume  this  will  be  found  to  turn  upon  the  same  prin^ 
ciple.  The  principle  is  precisely  the  same  as  that  which  pro- 
nounces the  settlement  with  an  agent,  who  is  thereby  enabled 
to  impose  upon  his  principal,  conclusive  upon  the  creditor. 
This  rule  was  laid  down,  though  not  acted  upon,  in  Wyatt  v^ 
Hertford^  (3  East,  1 47,)  and  was  applied  by  tfais  Coart^  \u 
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Cheiverv.  Smtih,  (l5  John.  276.)*  The  tetter,  whatever  the      uxrcA, 
p1ainft'fl&  may  have  supposed,  could  not  alter  the  trtith  of     '^f^ilv'^^  * 
tie  case.     Ft  is  merely  pr6of  that  tfiey  believed  the  defen-      MuM>dv 
dants  dischdx^^d  ;  but  this  dbe^  not  make  it  so.  Whitloc*. 

T.  A.  ^tinieit,  (sAme  side.)    The  cdaes  of  Toby  v.  B(&* 
ber^  (5  John*  Rep.  68 ;)  Murray  v.  Governeur,  (^  John*  Ca^.         -t 
^38 ;)  Herring  v.  Sanger,  (3  ut  71  ;)  Johnson  V.  Weed,  (9 
Johm  310  ;)  Putnam  v.  Leroisj  (8  Johm  38^ ;)  Hbtnits  ^ 
Brake  ▼•  D^Camp,  (1  John.  34  ;)  Piniard  v.  Tkbkington^ 
{10  id*  104;)  7%c  Peo;>fe  v.  flpw«tf,  (4  JaAn.  396;)  »%ii* 
feet  V.   Fait  ^ew,  (11  id.  409  ;)  /ftare  v.  ChUe,   (IS  irfi 
$24;)  Breed  y.  Cook  and  Caldaiell,  (irf.  341  ;)  Bwrditk  w. 
Green,  (id.  247  ^y  Pierce  &  Pierce  v.  Drake,  (id*  475,)  (a)     («)AiidTid. 
rfte^  how  fer  a  note  is  to  be  considefred  payment.     This  ^^^fl^l^J^ 
thmsactioa  was  in  the  ordinary  course  of  busings  with  the' <A<m'«  JV*.  p. 
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dttp's  busbettid,  whose  duty  the  Court  will  find  pointed  out  ^* 
in  1  livermore  on  Agency,  72.  He  is  the  organ  betweeki 
dtti  seller  and  purchaser  of  stores  for  the  ship,  and  is,  in  this 
lespefct,  employed  in  an  agency  or  stewardship.  This  re** 
ikdon  and  Us  situation  about  the  ship,  causes  the  deaNi^ 
to  be  with  Him  in  the  first  instance.  Thus,  the  owners'^re  to 
be  comidered,  originally,  liable  ;  and  it  would  be  strange, 
ttat,  because  the  ship's  husband  secures  the  debt  by  a  note, 
thb  liability  should  therefore  be  discharged.  All  the  ship 
fiwners  participate  in  the  actual  benefits  of  the  purchase ; 
and  tb^  note  merely  operates  as  an  extension  of  credit. 
EoeriU  t«  Collins,  (2  Campb.  515.)  Indeed,  it  would  have 
beefn  out  of  the  usaal  course  of  business,  to  have  required 
the  Bbte  of  any  one  beside  the  ship's  husband.  As  this 
Bote,  tbed',  iff  nota  dischatge,  neither  is  it  an  election  to  take 
up*  satisfied  with  the  note.  The  very  word  election  im- 
plies eq%dty*  Wo^id  it  stand' in  a  plea,  either  of  payment  or 
m^cori  and  satisfaction?  Clearly  not.  Then  why  does  it 
come  under  tbci  general  issue  ?  because,  as  was  said  by  Ld» 
Mtnsjteidj' in  2  Burr. '1010,  ^^  In  assumpsit,  the  defendant 
nttay  go  into  an  eqidtable  defence,  under  th^t  issue. '^  It  is 
imly  intheevent  of  their  being  injured,  that  they  can  avail 
themselves  of  this  defence  ;  because,  till  that  injury  is 
Vol.  I,  38 
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UTicA,      shewn,  they  have  na  equitj.    This  is  the  rule  as  marked  out 
^  *  by  many  cases,  amoDg  which  are  Herring  v.  Sanger^  (3  John* 


MirLDov      OiSn  71  ;)  Smith  ir  Marshall  v,  Rogers^  (17  John.  340  •,) 

case  this  distinction  is  particularly  pointed  out.  Nor  is  there 
any  weight  in  the  distinction,  that  the  plaintiffs  were  igno- 
^  rant  of  the  defendant's  being  owner.  This  is  a  mistake  of 
the  case  in  point  of  fact.  From  the  account  itself,  and  other 
evidence  in  that  case,  they  evidently  did  not  know  that  there 
was  an  owner,  or  owners,  other  than  the  ship's  husband. 
The  reasoning  from  this  distinction,  therefore,  goes  to  say, 
that,  if  ignorant  of  the  names  of  the  owners,  the  vendor  may 
afterwards  charge  them,  although  he  has,  in  fact,  discharged 
>  them.  Schirmerhom  v.  Loines^  is  the  same,  in  principle, , 
with  the4»resent  case  ;  and  Wyatt  v.  LJ.  Hertford j  (3  East^ 
147)  was  the  same,  not  only  iu  principUy  but  infacU  The 
defendant's  liability  is  placed  upon  the  single  ground,  that 
he  was  not  prejudiced. 

But  suppose  it  necessary  for  us  to  prove,  affirmatively,  that 
the  defendants  have  sustained  no  injury.  This  has  been 
done  as  far  as  it  is  susceptible  of  proof  on  our  part.  The 
defendants  had  early  notice  of  the  account,  from  the  ship's 
husband.  It  is  enough  that  this  appears  negatively.  Injury 
is  a  matter,  the  burthen  of  proving  which  lies  upon  the  de- 
fendant. In  all  the  cases,  like  the  present,  which  have 
been  cited  against  us,  had  the  fact  appeared  negatively,  as 
here,  the  plaintiff  would  have  recovered.  This  would  have 
been  the  case  in  Evans  v.  Dnunmondj  cited  from  4  Espinasscy 
and  Arnold  v.  Camp,  in  12  John*  will  admit  of  the  same 
remark.  In  the  cases  cited  from  15  East,  4  Taunton,  and  1 
Bamewell  &  Alder  son,  the  .original  undertaking  was  by  the 
agtnts  themselves — not  the  principals.  Writing  the  letter 
can  make  no  difference  with  the  debt,  or  its  security.  By 
calling  on  onefxmd,  the  plaintiffs  do  not  discharge  their  claim 
on  the  other.  They  might  have  preferred  calling  on  the 
agent  as  the  more  direct  remedy  ;  or  they  might  have  sup-» 
posed  that  their  further  remedy  was  gone.  Their  ignorance 
of  the  law  could  not  affect  their  vested  rights.  It  is,  at  most» 
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a  mere  act  of  incaution.     The  rights  of  the  parties  were 
fixed  long  before  the  letter  was  written. 

5.  Jones^  in  replj.  Within  3  or  3  days  after  the  sale,  an 
^ccoaat  is  made  out,  and  delivered  by  the  plaintifis,  against 
theship^s  husbands  only.  That  it  mast  have  been  witbm 
this,  or  some  very  short  period,  is  evident ;  for,  in  a  few  days 
dp,tr  the  sate^  in  the  language  of  the  case,  this  account  is 
fomished,  by  F.  Jenfeins  &  So^n,  to  the  other  owners,  which 
'  could  not  have  been  done  without  first  obtaining  it' from  the 
ptaintiffi.  The  question  we  make  is,"  to  whom  was  the 
cre<fit  given  ?  It  appears,  by  Schemierhom  v.  Lainesy  and 
other  cases,  that  the  invariable  practice  is,  where  die  vendor 
'mesa»  io  hold  the  owners,  to  charge  the  ship,  6y  namey  and 
imners*  The  entry  of  the  charge,  in  the  plaintiffs'  books, 
was  a  mere  copy  from  the  captain's  book,  who  headed 
'%  in  the  usual  form.  Skip  Cadmus  &  owners*  All  the  plain- 
iaSs?  acts,  which  we  know  any  tUng  of,  which  jgo  to  fix  th6 
ereHty  are  against  F.  Jenkins  &  Scm,  only.  Then,  in  the  ve- 
ly  jSrst  instance,  m  limine^  the  defendants  are  dischai^d,  and 
file  cases  cited,  to  shew  that  when  the  credit  is  given  to  the 
a^nt  you  cannot  go  against  the  principal,  apply.  A  further 
piooT  of  what  we  contend  for,  is,  that  jP.  Jenkins  &  S(m 
render  an  account  to  their  principals,  of  the  whole,  as  a  dis* 
hursementy  in  a  single  item — not  a  detailed  account,  as  if  they 
were  to  be  charged. 

But  whatever  the  original  credit  might  have  been,  in 
about  two  months  after  the  sale,  the  note  is  taken.  This  is 
negotiable,  and  on  an  extension  of  credit  for  8  months.  Such 
a  step  not  only  gives  character,  to  the  original  transaction, 
but,  if  once  liable,  we  are  discharged.  It  is  by  way  of  in- 
ference, only,  that  it  can  be  said  the  note  has  not  been  paid. 
The  cases  wherein  the  questions,  whether  a  note  operates  to 
discharge  a  precedent  debt,  have  arisen,  all  go  upon  the  prin- 
ciple of  intention,  lliis  is  exhibited,  most  conclusively,  by 
the  letter  contained  in  the  case.  The  letter  claims  to  have 
the  debt  considered  confidential.  It  was  not  necessary  that 
the  plaintiffs  should  be  lawyers  to  understand  their  own  in- 
ientions^  either  in  the  creation  or  discbaige  of  the  debt. 
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UTicA)      Confidentialy  as  used  bere,  and,  in  a  commercial  sense,  meant 
A«g«9tj^^^  that,  because  the  debt  was  contracted  under  particular  cir- 

MvLDOH      cumstences,  it  is  to  be  paid  ai  all  events.  It  is  evident,  from 

Wbitlock,   ^^®  language,  that  the  plaintiff  took  the  note  for  heUtr — 

for  v)ori9  ;  and  they  follow  it  by  a  receipt  infulU    I  do  not 

say  that  a  receipt  is  coppiusive ;  but  it  is  always  prima/ode 

evidence. 

It  is  settlfed  (hat,  though  part  owners  are  liable  on  a  gen- 
eral contract,  asecnrity  ibrthe  debt,  taken  from  one  of  them, 
with  a  full  knowledgis  of  their  liability,  will  discbarge  the^ 
others*  §iihi^rn^fhorn  v*  Loi»e$  goes  upon  ignorance  that 
there  was  any  other  owner  than  Tovms^ndy  and  upon  no 
fpther  ground*  Tb^  answer  would  not  avail,  that  there  bad 
been  a  settlemient  between  Totomend  and  Loines*  Electiw 
implies  knowledge ;  the  attempt  to  &hew  which,  by  a  publi- 
pation  in  the  G^ette,  was  there  repelled  by  the  evidence  of 
the  pl^ntiff's  clerk.  Both  the  counsel  puid  the  court  advert 
to  the  g<x>uAd  of  ignorance.  Suppose  a  settlement  had  been 
made  betVeesi  Townsend  and  the  other  defendants — it 
would  have  been  no  dfsfence  ;  bfscause  there  wa&  no  knowl- 
edge, in  the  plaintiffs,  of  the  relation  between  theip.  It 
would  have  been  re$  inter  aim  acta*  In  Seed  v.  Whi^^  the 
note  ivas  taken  ajfler  the  ship^s  husband  had  received  large 
freights,  an.^  tl^  Court,  itis  true,  advert  to  this  pointof  inju- 
ry. But  tbf  real  ground,  taken,  in  that  case,  is  the  same  for 
which  we  contend  here. 

Wq  i^suidmuch  on  the  same  ground  as  dormant  partners, 
They.are  liable  only  while  they  continue  partners ;  thoi^  it 
vuiy  be  otherwise  with,  those  who  are  publickly  known  as 
auph^  It  was  on  tbia.  ground  that  Evans  v.  Drimm^^id  pro- 
fieeded.  In  tfie^  case,  .XcL  Kenyan  asks,  '^  Is  it  to  be  endured* 
that,  wbeq  f^airtiieirs  have  given  their  acceptfi^ce,  and  where, 
perhaps?  of^  of  two  partiiera  h^s  niade  provisiot^  fop  the  bUl» 
that  the  holder  shall  take  the  sole  bill  of  the  other  partner* 
and  yet  hold  both  liable  ?^^  It  was  not  pretended  t|iat  Drum-* 
mond  ha4  sulB^red  any  injury.  The  perhaps^  therefore,  that 
he  might  have,  made  provisiotif  was  without  foundation*  The 
defendant  was  always  UaMe^j  and  it  was  Uikiiig  the  note* 
attei^ded  with  th^  circiimstance  of  knowledfei  y  hich  worked 
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Ibe  diaclhaige.  BtJford  v.  Deakiti  H  al.  <2  Sanm.  &  Al-  utica, 
dtrs»  StO)  pregeats  these  very  points.  Baj^^  J.  says,  '^  In  *3r!^^ 
ttxis  case,  ail  the  three  paitoerB  originally,  were  liable  for  this  Molboit 
debt ;  and  no  ariBDgemetit,  betureen  tbemselves,  can  vary  v^^sit^ck. 
the  right  ef  the  creditor.  That  right,  however,  may  be 
destroyed,  by  the  creditor  consenting  to  accept  of  the  sepa- 
rate security  of  one  partner,  in  tlischai^ge  of  the  joint  debt*" 
The  Court  put  the  case  entirely  upon  the  reservation  of 
the  oripnal  liability*  And  Barney ^  i.  says,  that  the  two  ca- 
fi€s  of  Rexi  V.  Whilt  and  £vam  v.  Drunim»nd^  cited  from 
Espinasse,  proceeded  upon  this  foundation,  via*  tbftt  one  part- 
jaer  may  be  discharged  by  the  note  of  another.  He  farther 
says,  that  the  notes  ^^  cannot  amount  to  a  satisfaction  of  the 
joint  debt,  uni^s  they  were,  when  taken  by  the  ptaintiiT,  in- 
tended by  him  as  a  satisfaction  for  it  ;'*  which  brings  it 
back  to  the  question  of  intention*  Partners  are  sureties  Axr 
each  other ;  and  is  tliere  any  doubt  that  taking  the  note  of 
the  principal  would  ditcfaarge  the  surety  ?  That  intention 
is  the  test,  is  also  admitted  by  the  case  of  Skeehy  v.  Mando" 
vilie,  (6  Cranch,  25S.)  The  Court  there  say,  "  The  prin- 
ciple appears  to  be  well  settled.  The  note  of  one  of  the 
paKiea,  or  of  a  third  person,  may,  by  agreement,  be  recei- 
ved in  payment."  (6  Cranch,  264,  per  Marshall^  Ch.  J.)  * 
To  the  same  effect  is  Arnold  v.  Camp^  and  Toby  v.  Barbtr^ 
which  has  been  cited  from  5  John.  There  is  not  one  case 
which  goes  upon  the  single  ground  of  injury.  The  naturt^ 
of  an  election  is  to  bind  forever,  and  it  can  never  be  chan- 
ged, unless  upon  mistake  when  made.  If  you  give  credit  to 
one,  you  can  never  extend  it  to  another  ;  and,  where  you 
receive  a  note  as  payment,  you  nevier  can,  by  any  subsequent 
act,  change  its  op«  ration.  It  givc^  the  party,  as  Was  deci- 
ded by  Ld.  Kenyon^  in  ^vtms  v.  Drvmrnond^  a  rigM  ta  act 
as  if  dischar^d  from  the  debt.  It  is  true,  that,  in  some  ca^ 
ses,  where  a  discharge  is  not  intended,  yet  the  act  of  the 
plaintiff  shall  have  that  effect ;  as  if,  by  a  receipt  in  full,  giv- 
en to  the  agent,  the  principal  is  defrauded.  But  this  is  on  a 
distinct  ground,  steering  clear  of  the  question  of  intention^ 
which  is  presented  by  all  the  cases,  indudii^  those  of  Wri^kl 
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UTICA,  V.  Hunter^  cited  from  1  East,  and  Scottin  v.  Stanley,  cited 
Ai^uBMSes.  ^^^^  Dallas.  Wyatt  v.  Hertford,  (3  East,  1 47)  and  Cheevers 
Miii.Dojf  V*  Smith,  in  our  own  reports^  are  cited,  as  settling  a  different 
Wbitlock.  '^^^  These  are  cases  in  relation  to  master  and  servant*  But 
there  the  master,  alone,  is  liable  ;  and  the  bill,  or  note, 
drawn  by  the  servant,  is  the  same  as  if  it  had  been  drawn  ia 
the  master^s  own  name.  The  servant  is  the  same  as  the 
master.  He  acts  in  his  place,  and  the  principal  will  not  be 
discharged,  unless  an  injury  has  arisen  to  him.  Such  cases 
rest  on  the  law  of  principal  and  surety.  •  But,  though  a  debt 
is  not  discharged  by  a  note  of  the  surety,  yet  the  converse  of 
the  proposition  is  not  true  ;  for  a  ndte  of  the  principal,  ex- 
tending the  credit,  will  always  operate  to  discharge  the  sure- 
ty. {Gould  et  at.  v.  Robson  &  Keymer,  8  East,  676.)  Now, 
as  to  the  share  of  this  debt  due  from  F.  Jenkins  Si  Son,  at 
least,  we  were  mere  sureties,  and  entitled,  on  that  ground, 
to  a  discharge  for  so  much. 

But  we  have  been  injured.  Whitlock  &  Jenkins  were,  in 
equity,  liable  for  their  aliquot  share  only.  It  will  be  seen, 
by  the  quotation  from  Livermore,  which  was  made  on  the 
other  side,  that  the  ship's  husband  is  to  buy  stores,  furnish 
the  ship,  pay  for  them,  and  look  for  reimbursement  to  the 
owners.  Now  here  the  note  of  the  ship's  husband  is  takeo^ 
and  8  months  time,  beyond  the  usual  credit,  is  given.  By 
'  this  extension  of  credit,  we  are  not  only  liable  to  pay  our 
aliquot  part,  but  we  are  subject  to  pay  both.  It  is  plain, 
from  the  nature  of  things,  as  well  as  from  the  letter,  that  the 
whole  debt  is  thrown  upon  us  by  the  delay.  And  besides 
this,  we  are,  perhaps,  left  liable  to  pay  the  whole  of  the  oth- 
er disbursements  ;  or  so  much,  beyond  our  share,  as  to  have 
heavy  claims  over  against  F.  Jenkins  &  Son,  in  consequence 
of  this  very  payment  and  receipt.  Perhaps,  as  Ld.  Kenyork 
says,  in  4  Espinasse,  we  have  made  payments  or  adjustments 
ppon  this  very  basis. 

At  any  rate,  the  cause  should  have  gone  to  the  jury,  if 
there  was  a  single  fact  for  them  to  pass  upon.     The  Judge 
should  have  decided  the  law,  but  the  facts  should  always  be 
referred  to  the  jury,  with  directions  to  apply  the  law. 
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WooDWoRTH,  J.     The  goods  were  ordered  by  Frederick      Dtica,  , 
Jenkins  &  Son^  the  ship^s  husbands,  and  delivered  on  the  20<A     JIS^v^ 
JVor cmier,  1 8 1 8,  at  a  credit  of  4  months.     They  were  char-       Muldobt 
ged,  at  the  iime^  in  the  plaintiffs'  books,  to  the  ship  Cadmus^    WHiixoeF- 
for  CLCcownt  of  Frederick  Jenkins  &  Son,  and  Whitlock  &  Jen^ 
kins^    Two  bills,  of  the  goods  in  ({Uestion,  were  afterwards 
rendered  by  the  plaintiffs,  to  Frederick  Jenkins  &  Son,  head- 
ed as  follows:  ^'  J^ovr.  20,  1818.     Ship  Cadmus,  ace.  of 
Messrs.  Frederick  Jenkins  &  Son,  to  Muldon  &  Montgomery, 
DrJ' 

The  original  credit  was  expressly  given  to  all  the  defen- 
jdants,  as  appears  by  the  original  entry  in  the  plaintiffs' 
books :  they  are  consequently  liable  until  legally  exhonera- 
ted.  The  bills  rendered  after  the  charge  thus  made,  and 
delivery  of  the  goods,  cannot  release  Whitlock  &  Jenkins  $ 
for  it  does  not  purport  to  be  an  extract  from  the  books,  but 
a  statement  of  the  articles  sold.  I  do  not  understand  that, 
thereby,  Frederick  Jerikins  fy  Son  are  designated,  as  sole 
debtors.  It  is  the  ship  Cadmus'^  account ;  or,  in  other  words, 
a  statement  of  stores  for  the  ship  Cadmus,  as  delivered  to 
Frtdtriek  Jenkins  Si  Son.  The  bills  were  memoranda  of 
the  goods,  and  had  no  reference  to  the  question — to  whom 
was  the  credit  given  ?  This  act  does  not  furnish  any  evi- 
dence of  an  election  to  dischai^e  a  part  of  the  owners ;  but, 
in  my  view,  is  perfectly  consistent  with  their  liability. 

The  case  of  Schermerhom  v.  Loines  &:  others,  (7  John. 
31 1 }  decides,  that  where  a  person,  on  the  order  of  the  ship^s 
husband,  supplied  stores  to  a  ship,  of  which  there  were  sev- 
eral ownerS;  and  took  the  note  of  one  owner  in  payment, 
and  gave  a  receipt  in  full,  it  was  no  discharge  of  the  others ; 
that  taking  the  note,  and  giving  a  receipt,  was  no  extinguish- 
ment of  the  original  debt,  unless  the  note  was  paid.  It  is 
tme,  the  Court  allude  to  the  circumstance,  that  the  plaintiff 
did  not  know  that  the  other  defendants  were  part  owners ; 
bat  I  do  Dot  consider  the  decision  as  turning  on  that  point. 
Ignorance  of  the  other  owners  would,  indeed,  place  the 
justice  of  the  plaintiffs'  claim  in  a  stronger  point  of  view  ;* 
but,  without  that  fact,  it  is  well  supported  by  authority. 
The  principle  which  governs  is  thiS;  that  taking  a  note  for  a 
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uT(c  A,      pre-existing  debt  i%  no  payment,  unless  it  be  expressly  agreed 

^^^^^^^^^'  *^  ^^^^  *'  *s  such,  and  to  run  the  risk  of  its  being  paid.     It 

MvLDOBT     ^^ly  postpones  the  time  of  payment  of  the  o]d  debt,  until  ^ 

,„    ^'  default  be  made  in  the  payment  of  the  note :  that  the  infer- 

Whitlock.  .  .      ^  .  , 

ence  ansmg  from  a  receipt  is  not  enough  to  establish  an 

agreement  to  take  the  note  as  absolute  payment.    This  d6c- 
trine  is  fully  supported  in  Toby  v.  Barbery  (5  John.  68)  and 
the  authorities  there  cited.     It  is  also  recognized  in  Arnold 
Vy  Camp^  (1^  John.  409.)     This  last  case  was  cited  by  the 
defendants'  counsel,  on  the  argument,  but,  in  my  view,  does- 
not  support  the  doctrine  contended  for.     The  facts  were 
these :  Camp  and  Downing^  being  partners,  gave  the  plain* 
tiff  their  note,  which  Downing  took  up,  by  giving  his  oww 
note,  having  received  property  from  Camp,  his  partner,  for- 
the  purpose  of  discharging  the  joint  note.     Afterwards  2)ow^ 
ning  took  back  his  own  note,  and  returned  the  partnership 
note.     The  Court  say,  "  the  circumstances  fully  warrantr 
the  conclusion,  that  the  individual  note  was  intended  to  be' 
given  to,  and  was  actually  received  by  the  plaintiff,  in  satts^* 
faction  of  the  partnership  note ;  that  it  must  necessarily  be" 
inferred  that  it  was  delivered  up*  for  the  purpose  of  being* 
destroyed."     This,  then,  was  considered  a  sufficient  proor 
of  an  agreement  to  discharge   the  partnership  demand. 
Without  such  agreement,  it  is  an  authority  to  show^ that  the' 
originaV  demand  remained  in  force.     It  does  not  appear,  by* 
the  case  under  consideration,  that  the  defendants  have  been 
prejudiced.     The  mere  extehsion  of  the  time  of  credit  ope- 
rated in  favaurof  all  the  defendants.     It  was  the  exercise  of 
a  discretion  vested,  by  lawj  in  the  plaintiff.     He,  thereby^ 
incurred  no   risk.     Frederick  Jenkins  &  Son  rendered  t<^ 
Whillock  &L  Jenkinsj  a  few  days  after  the  stores  were  fomish-^ 
ed,  an  account  of  the  disbursements  of  the  ship ;  which  ac- 
count was  never  settled  between  them,  nor  any  payment 
made  by   WhUlock  &  Jenkins,  on  account  of  the  stares. 
There  is,  then,  no  evidence  of  actual  loss,  sustained  in  con- 
sequence of  taking  the  note  of  Frederick  Jenkins  &  So».     I# 
there  had  been,  it  would  present  a  different  case;    In  Rttd 
V.  Whiie^  (5  Esp.  122)  the  defendants  insisted,  that  the  plain- 
tiff had  discharged  the  other  owners  ;  who,  in  ignorance  of 
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ihe  dteliBg  between  the  plaintiff  and  Whiie^  had  $dfiered  him      ^'^'^^'^s. 
to  receive  lai^e  sums  of  the  East  India  Company <,  for  freight,      f^-C^^w 
which  thej  would  otherwise  have  detained.     It  seeins  to  me      Muldov 
this  was  a  material  circumstance,  on  which  that  case  chiefl  j    -vVaiTLoct. 
turned.     This  Court,  iii  Schexmcrhom  y..Loines,  so  consid- 
ered it ;  for  they  observe,  "  the  Case  of  R^ed  v.  White  pro- 
ceeds on  the  ground  that  the  plaintiff  had  taken  the  ship's 
husband,  exclusively,  for  his  debtor,  knowing  there  were 
other  oivnerp,  and.after  a  settlement  of  accounts  between  them 
and  the  ship^s  husband^     The  principle  is  also  recognized 
in  IVi/att  V.  The  Marquis  of  Hertford^  (3  East,  147.)     The 
plaintiff  had  taken  the  draft  of  the  defendant's  agent,  with- 
out the  knowledge  of  the  principal,  and  gave  the  agent  a 
receipt.     Lord  Ellenborous^h  said,  ^'  it  did  not  appear  that 
the  defendant  was  in  any  way  prejudiced,  by  his  steward 
having  given  his  own  security  to  the  plaintiff,  and  taking  the 
latter's  receipt ;  that,  if  it  had  appeared  that  th^  defendant 
had,  in  the  interval,  inspected  the  steward's  accounts,  and 
had,  in  any  manner,  dealt  differently  with  him,  on  the  sup- 
position that  this  demand  had  been  satisfied^  as  the  receipt 
imported,  no  doubt  the  defendant  would  liave  been  dischar- 
ged." 

I  do  not  perceive  any  ground  for  submitting  this  case  to  a 
jury.    The  facts  were  not  controverted.     Th*.  question  is, 
whether,  in  judgment  of  law,  the  defendants  are  liable  ? 
My  construction  is,  that  they  are.     Besides ;  tlie  defendants 
did  not,  at  the  trials  request  the  Court  to  submit  the  cause 
to  the  jury ;  but,  correctly,  put  their  right  on  the  ground  that 
the  law  was  in  their  favour.     The  letter  of  Muldon  does  not 
contain  an  admission  that  the  plaintiffs  agreed  to  discharge 
the  other  owners.     It  states — ^'  for  the  accommodation  of 
your  bouse,  took  your  note,  for  eight  months  interest."     I 
should  incline  to  the  opinion,  that  the  accommodation  here 
spoken  of,  referred  rather  to  the  extended  time  of  payment, 
than  to  the  question  of  general  liability.     They  speak  of  its 
being  considered  confidential,- and  that  the  loss  would  be  in- 
supportable. I  admit  that  this  language  goes  far  to  prove  that 
Muldon  was  under  an  impression  that,  by  taking  the  note  and 
^ving  the  receipt,  his  remedy  was  against  Frtdmck  Jenkins 
Vol*.  I.  319 
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'UTiCA,     Sk  Son,  solelj.    Entertainisg  such  an  opinioB,  Ae  letter 
•  Ao^u^MSfS.  mjg]]^  ^^i  ]^  written  in  this  manner.    No  doubt  he  suppo^ 

MuLDov  sed  the  inference  of  law  would  be,  that  Whitlock  ir  Jenhuu 
Whitlock  ^^^  exonerated,  although  he  had  made  no  express  agree* 
ment  to  thatefiect.  This  misapprehenBion  of  the  law  can* 
not  avail  the  defendant.  If  the  letted  does  not  contain  «eyi* 
depce  of  an  agreement  to  look  to  Jenkins  Si  Son^  solely,  in* 
^pendent  of  the  note  and  receipt,  it  is  immaterial.  That 
*it  does  not,  I  am  satisfied.  The  motion  for  a  new  trial  must 
be  denied. 

SuTHEELANp,  J.    The  original  liabilitj  of  the  defen* 
dants,  as  part  owners  of  the  yessel,  is  clearly  proved.    The 
articles  were  chai^ged,  in  the  plaintifis^  books,  to  Frederick 
Jenkins  ^  Son  and  Whitlock  ^  Jenkins^  the  defendants.    The 
only  question,  then,  is,  whether  the  plaintiffs,  by  their  sub* 
sequent  conduct,  have  dischaiged  the  defendants  from  their 
original  responsibility.    Let  it  be  kept  in  mind,  that  the 
proof  establishes,  incontrovertibly,  that  the  original  credU 
waa  given  to  Frederick  Jenkins  S/  Son^  and  to  the  defendants, 
jointly.    The  subsequently  taking  a  separate  note,  from  Fred- 
erick Jenkins  ^  Son^  is  not  evidence  that  the  original  credit 
was  given  to  them  ;  but  is  ajdduced,  as  amounting  to  a  dis- 
chaige  from  an  acknowledged  antecedent  debt.    It  is  evi- 
dence, as  the  defendants  contend,  of  a  subsequent  'agree- 
ment, on  the  part  of  the  plaintifis,  to  look  to  Frederick  Jen^ 
kins  ir  Son,  alone,  for  payment.  Now  no  principle  of  law  iff 
better  settled,  than  that  taking  a  note  either  from  one  (/sev- 
eral joint  debtors  J  or  from  a  third  person,  for  a  pre-ea^isiing 
debty  is   no  payment,  unless  it  be  expressly  agreed  to  be 
faken  as  payment,  and  at  the  risk  of  the  creditor.    Nor  does 
the  taking  a  note,  and  giving  a  receipt  for  so  much  cash,  in 
fill!  of  the  original  debt,  amount  to  evidence  of  such  ex- 
^  press  agreement  to  take  the  note  in  payment.    The  agree- 

ment must  be  clearly  and  explicitly  proved  by  the  original 
debtor,  or  be  will  still  be  held  liable.  (2  Ld.  Raymond,  928* 
1  Salk.  134.  Owensim  y.  Mors^,  7  T.  R.  64.  Tobey  v. 
Bather^  5  John*  Rep,  68.  Johnson  v.  Weed  &  another,  9 
Joh^.  310.    Sheehy  v.  Mandeville,  6  Cranch,  358«    Opwi<m 
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^  Mankattj  O^  J.  9^4.)    Ginag  a  prolonged  credit  npotii       qtic^ 
Oe  note,  beyond  ibe  aeual  time,  caanot  change  the  liaUliiy  ^""^^t^ 
of  the  partiet,  uidets  the  defendants  can  show  that  they      Mvldov 
have  sustained  an  injury  in  censeqaence  of  it.  Whitumku 

But  ren^ring  Ihe  account  to  R-uUrick  JaJdns  h  Son^ 
and  taking  their  note  for  the  stores  furnished  the  vessel, 
was  not  oat  of  the  ordinaiy  course  of  business,  even  upon 
Ibe  suppositioii  that  the  phuatiflb  stiH  intended  to  hold  the 
defendants  eventaaify  responsible.  IVeJUrick  Jenkins  &  Son 
were  the  ship^s  husbands.  These  are  defined  to  be  ^^  a  class 
of  agents,  whose  chief  employment  it  is,  (among  other  things) 
to  purchase  the '  ship's  stores,  for  her  voyage,  and  to  make 
disbursements  for  the  ship's  use,  and  to  make  out  an  account 
of  these  transactions,  for  their  employers,  the  owners  of  the 
ship,  to  whom  they  are,  as  it  were,  stewards  at  land,  as  the 
officer  bearing  that  name  is,  on  board  the  ship,  when  at  sea.'' 
QCtvermore  on  Jlgenof^  73.    Beawe^s  Lex*  Merc*  47.) 

The  &ct,  that  they  were  dso  part  owners,  does  not  alter 
the  case.  They  were  the  persons  to  whom  it  was  natural 
and  proper  for  the  plaintiffs  to  present  their  account,  and,  in 
the  brst  instance,  to  look  for  payment.  They  were  the  agents 
ibr  all  ibe  owners,  and  in  that  character  the  plaintifis  dealt 
W1&  them.  They  gave  their  note  as  the  agents  of  the  de< 
fendant.  It  was  their  note,  in  judgment  of  law  ;  and,  not 
having  beeti  paid,  the  plaintlffi  have  a  right  to  resort  to 
tbeir  original  cause  of  action.  {Ei>erett  v.  Cottim^  2  Compfr. 
515.) 

This  case  is,  in  no  respect,  distinguishable  fronv  Aat  of 
Schermerhtyrn  v.  Loines^  (7  John.  Rep*  311)  except  that,  in 
that  case,  although  the  plaiqtifi*  knew  the^  were  oter  ow- 
ners besides  Totmsendj  there  was  no  positive  evidence  that 
he  knew  who  they  were.  The  evidence  there  certainly 
warraide^  the  presumption  that  he  did  know  who  they  were. 
But  that  feet  is  only  Mentioned  inddentally,  in  the  opinion 
pf  the  Court,  and  is.  by  no  means,  the  point  on  which  th# 
decision  turned.  The  Court,  evidently,  put  their  <^pMiioi| 
upon  the  broad  ground,  ^^  that  the  defendants  were  liable  as 
ownerst  ^^  ^^  taking  the  note  of  T\non$endy  the  «)^p'« 
kusba^  arid  pari  oioner^  was  no  extinguishment  of  the  on* 
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'tJTicA,      ginal  debt,  until  the  note  was  paid.'^    Thej  distingaish  the 
Ai^t^823.  ^g^g^  f^^^  ^jj^j  ofReed  v.  White,  by  remarking  that,  «  in  thai 

'Mvij)02r     case,  the  plaintiff  had  taken  the  ship^s  husband,  exclunvety^^ 
Whitl         ^'^^  ^^^  debtor,  knowing  there  were  other  owners,  and  after  a 
seltlement  of  accounls  between  ihem  and  the  skip^s  kusband.^^ 
Now  it  does  not  appear,  in  Reed  r.  fVkUe^  that  the  plaintiff 
knew  whp  the  other  owners  were,  but  they  were  held  not  to 
be  liable  on  the  ground  that,  having  been  kept  in  ignorance 
of  the  transaction  between  the  plaintiff  and  the  ship's  husband^ 
they  had  suffered  him  to  receive  large  sums  of  monetf,  which 
*the}f  otherwise  wotxldnot  have  done.  (Reed  v.  WhUe^  5  Ksp.  ^* 
P.  Rep.  122.)     The. true  principle,  applicable  to  thisclass 
of  cases,  seeihs  to  be  this :   If  a  man  deal  with  the  agent  of 
another^  in  such  a  manner  as  to  enable  him  to  settle  with  his 
principal,  and  receive  from  kirn  a  sum  of  fnoney^  or  other  ad-- 
vantage^  which  otherwise  hewauidnot  hone  been  able  to  obtain^ 
and  the  principal  does^  in  tnith^  so  settle  with  his  agents  he 
'shall  noty  afterwards^  be  respchsible  upon  the  contract  of  his 
agent  J  if  hi  fail  to  pay.     {Wyatt  v.  The  Marquis  of  Hert- 
fordy  SEidst^sRep.  147.  Cheever  v .  Smiths  others^  15  John. 
Rep.  276.)    Ill  this  case,  the  defendants  have  not  been  mis- 
led, or  injured,  in  consequence  of  the  manner  in  which  the 
jplaiiitifib  dealt  with  Frederick  Jenkins  &  Son.     They  have 
not  settled  with  them  upon  a  different  principle,  or  paid  them 
kny  money,  which  they  would  not  otherwise  have  done. 
Upon  «very  principle,  therefore,  tfiey  must  be  held  respon- 
sible, upon  this  contract.  ' 

Much  stress  was  laid,  in  the  argument,  upon  the  letter 
from  the  plaintiffs  to  Frederick  Jenkins  &  Son^  of  the  25lh 
June,  1^19,  urging  the  payment  of  the  note*,  in  very  pressing 
terms,  although  Frederick  Jenkins  ^  Son  had  then  failed. 
The  inference  drawn  from  it  was,  that  the  plaintiffs 
ihust  then  have  thought  their  only  remedy  was  upon 
the  notei  This  is,  by  no  means,  a  necessary  consequence. 
Having  dealt  with  Frederick  Jenkins  ^  Son,  alone,  through- 
out the  ti^nsactiob,  th^  may  have  thought  it  their  moral,  if 
hot  tfieirlegail  duty,  to  make  every  exertion  in  their  power 
to  obtain  payment  fForii  them.  They  were  also  ignorant  o€ 
the  state  of  the  accounts  between  Frederick  Jenkins  4*  Sqh 
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anii  the  defendants.     They  did  not  Iciiow  but  the  defendants      utica, 
liad  paid  them  the  amotint  of  this  account,  upon  the  strength      ^IJ-v^l^' 
of  their  receipt  to  Frederick  Jenkins  <{r  Son.     Thus,  they         Jomui 
had  many  inducements  for  wishing  to  obtain  payment  from        ^^^ 
them,  independent  of  the  belief  that  the  other  defendants 
were  absolutely  difichai^ed  ;  and  their  unavailing  eJSbrts,  for 
that  purpose,  can  affi>rd  no  protection  to  the  defendants,' 
against  this  demand*     I  am,  accordingly,  of  opinion,  ^that 
the  platntifis  are  entitled  to  judgment, 

* 

Sataae,  Ch«  J.  concurred. 

Rule  for  judgment  absolute* 


Jones  against  Cook, 
DsBT  acaiort  the  defendant,  Sheriff  of  IVesi^ester^  for   .    \  ^^ 

.  8lgII6u  sod   U'- 

the  escape  of  Richard  J2.  Pom.  The  declaration  set  forth  led,  mine  pro 
a  judgment  in  favour  of  the  plaintifi^  against  Fbm,  ofJanu-  JJJJ^  S^uiJt 
ary  Teripj  18^ ;  that  a  UstcUum  en,  $a*  waa,  on  the  28I&  parpo8e«  wu 
Ocioker^  lja20,  sued  out,  directed,  &c.  commanding  ihe  de*  ^Mdm^^'^nd 
fendant  to  tat:e  and  as^elykeep  the  said  Fom,  &c.  Indor-  ^^^^  ^  «^- 
sedto  ''  Levy  gl 31,03,  bwdes  Sheriff's fees,'^  ^t.  Plea,  mV  ^  J^?a 
Met.  .       ^r  io  which 

It  was  ordered 
to  be  filed. 
A  ecu4a.  tested  oat  of  term,  is  not  void^  but  voidable  onl^ ;  and  may  be  amended  on  motion. 
But  aUhoogh  not  ameodefl,  in  facL,  on  motion,  a  ahenffia  not,  for  that  reason,  warrant- 
«il  in  lolEering  ^  party,  arrested  thereon,  to  escape. 
And  if  he  so  escape,  the  sheriff  is  liable. 

Where*  in  debt  for  an  escape,  the  declaration  set  forth  the  ea.  Ma.  with  the  Qsnal  words, 
cntf  him  taftfy  ^  keq>  ;**  and  the  ca.  ta,  produced  in  evidence,  omitted  the  word  **  keep^^ 
this  was  hoiden  ikot  to  be  a  fatal  Tariance. 

In  such  action,  the  usual  indorsement  on  a  ea,  so.  diraetiBg;  the  sfaerlf  what  sum  to  lery, 
ased  not  be  set  forth  in  the  declaration. 
And  If  eet  forth^  it  is  mere  surplusage,  and  need  not  be  proved  as  laid. 
It  is  settled,  tlbit  a-  aheriH^  who  is  sueid  for  an  escape,  cannot  pfotect  himself  by  error  in 
Ibe 


|t  proUwfcs  |iim  in  making  the  arrest ;  andis  good  till  rerersed ;  ' 

Which  it  can  be,  on  the  appUcation  of  a  party,  or  privy  only. 

The  plaintiff  is  never  bound  to  prove  that  part  of  an  instrument,  which  it  is  not  mate- 
rial to  At  forth,  unless  it  be  aUeged  as  matter  of  descriptioin,  or  t»  Aise  verfo. 

Aoeordin^ly,  where  the  declanttion  stafed  that  the  ea.  sa.  issued  the  2Slh  Oeiober^  a  ea, 
««.  tealodthe  ZUtOetok^^  was  adnittod  in  evidence ;  and  this,  though  the  Slst  was  oat  of 
fens.  "^ 
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i7Tt€A,         Tbe  cause  was  tried  before  hie  honour^  Mr.  J*  Wo<>d«> 
A^wt^WS.  voRTH,  at  the  Westchester  ctfeuit,  Mag^  1822.    Verdict  for 
iomta       ^  plaintiff,  subject  to  tbe  opikiion  of  tbe  Court  on  a  case^ 
^  ^*  On  tbe  trial,  the  plmtiff  gave  in  evidence,  the  eKeaq>li- 

fication  of  a  record  of  tile  judgment,  wfaicb  was  signed  vanA 
pocketed  on  t^e  IBthitiy  of  May ^  1832.  Tbe  signing  and 
docketing  were  under  a  rate  of  this  Celort,  ordering  it  to  be 
MB  qfJamusiiy  tSthy  tBW.{a)  He  tiext  gave  in  evidence,  a 
testatum  ca  sa.  corresponding^  in  all  particidars,  iBth  tfie 
one  set  forth  in  the  declaratioD,  except  that  the  W(»d  ^  Ae^'^ 
was  omitted,  after  the  word  safely.  This  writ  was  tnUd 
the  SUt  October^  1890,  and  indorsed  for  ^' Damages  $114,1 4. 
Costs  $  1 8,87^:1 31 ,04.  hiereH  from  1 4th  January ^  A  830, 
yourfeesJ*^  The  adoiisflionof  this  execiition,  as  evidence^  waa 
objected  to,  for  its  variance  fttm  the  declaration  in  tbean 
respects  ;  and  it  was  also  niged  Aat  ttie  execution,  being 
tested  out  oftermy  was  void ;  and  ttie  Sheriff,  therefofe,  QUrt, 
liable  for  the  escape. 

L«  Billings^  for  the  plaintiff.    The  authorities  Qn  the  sub<« 
ject  of  variance  are  fully  reviewed  in  Lewis  v.  Fewy   (5 
John.  1.)    In  that  case,  the  declaration,  in  settii^  forth  the 
libel,  had  the  words  ^^  U.  States*^^    In  the  libel  produced,  it 
was  written  '^  United  StcUesJ^^  but  tbe  variance  was  holdea 
immaterial.     And  it  is  said,  ''  that  the  Court  will  look 
to  the  context,  in  order  to  determine  whether  the    v&** 
riance  is  material,  or  not  ;^'  and  that  ''  Courts  have  lateljr 
been  less   strict  and  scrupulous  oo  these  subjects,  than 
(b)  Lht«gA93f  formerly.^'  In  The  King  v.  JUay,(&)  for  perjury,  in  tbe  indici- 
Cswp^  £»..     ment|  reciting  that  part  of  an  indictment  for  an  assault  an^ 
battery,  which  says  that  his  life  was  greatly  despaired  of,  the 
word  desired  was  omitted  j  which  was  objected  for  vari- 
ance, but  tbe  objection  was  overruled.     The  word  despair^' 
ed  was  supplied  by  intendment,  because  the  omission  naade 


(•)  ItWif  «l9tbiidiB  atfiBMbt  ilt  thS  bar, ilist ntk  oi>ato#  M«K  >%» 
and  docket  a  r«oord  witnt  pro  fioie»  could  not  be  made  to  as  to  affect  tbe 
Sheriff;  tiie  sicape  haying^  happened  before  the  record  was,  in  fact,  filed. 
Bat  tUi  watnot  notioad  by  the  Coart ;  fw  the  reaiOQ,  I  soppoae,  that  it 
was  ttot  inMe  a  |)Oint  rt  tbi  trial. 
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it  nonsense.     In  the  present  case,  tfie  word  kttp  may  be      otica, 
sipplied  in  the  same  manner.     In  J^g  ▼•  Pipp€iy{c)  the  ^^!!^^^^^ 
word  "  if  was  omitted,  in  setting  Ibrtfa  a  precept,  and  held       Jovxt 
DO  variance.    Several  cases  of  the  same  character  are  cited        Coox; 
m.thejcoarse  of  Xi»g  v.  Pifptt ;  as  wbeve  the.  declaration 
Miilted  to  setforth  the  part  of  the  latikLt^  which  says,  ''  if  ^}  ^  ^'  ^ 
Hob/  diaU  be  found  in  your  bailiwick  ;''  wheie  tbo'declara* 
tion  stated  a  laUlat  against  Dowur  ^  John  Doej  with  an  ac 
9tm»  against  Domnsr  only,  ibr  £dO;  and  the  one  pradiicod 
was  i^nal  Dotmer^  two  bikers,  &,  John  Doe :  wheie  itsta^ 
ted  the  dsiection  of  the  precept  to  the  Mayorj  only  ;  whereas 
it  was  tothe  Jisiyor  and  Burgesses  :  these  were  holden  im- 
material variances. .  The  inJorsesnerU  was  substantisdly  sta** 
led  ;  and  the  word  nUerssij  &9c.  may  be  Mjected.    It  was 
aatneeessaxy  to  state  it  in  the  declaration.    Jbi  debt  en  re* 
cognizance,  the  declaration  was,  that ''  5.  F.  came,''  &c.  by 
the  name  4>f  5.  F.  of J^  &c. ;  said  Ae  baikpiece  was  ^^  5. /I     (isRadman 
f^the  iozon  of  KJ>^  &c.  ;(d)  and  in  debt  for  an  escape,  the  Jy^"*!^  ^ 
declaration  alleged  a  judgment  of  a  term  held  at  Salem^  &;c. 
and  in  the  record  prodaced,  no  place  was  mentioned*  (e)    In  n^o^s^f^ 
both  these  cases,  the  variance  was  holden  immaterial. 

By  being  tested  out  of  term,  the  ca»  sa.  is  voidable-^not 
void;  and  may  be  amended.    Errors  in  judicial  writs  are    (J)\\Mmu 
considered  die  misprisons  of  the  clerks,  and  the  Courts  have  (g^jwim.3SS« 
a  discretionary  power  to  amend,  though  it  is  otherwise  of  *  ^!f^  ^^'* 
the  original  writ.(/)    Accordingly,  an  execution,  returnable  Aaotyy  %  BU 
oat  of  tennjCg-)  ^r  a  writ  tested  out  of  term,  may  be  amend-  q^  d^ai^^ 
€d;(i)  as  was  done,  also,  of  a  sorjf  of  inquiry j{i)  and  a  ^.  amenimen/ T 
fa.{j)   Andan  award  of  a  f*  fa.  with  a  test,  may  be  enter-  ^  Smfer^  VSL 
ed  on  the  roll,  and  the  writ  amended  thereby.(*:)    The  test     ^J?^V  j 
of  a  distringas  may  be  amended  by  altering  the  date.(/)   So  JoAn.  Ca.  tso. 
of  a  ca.  sa.{m)  or  by  altering  the  defendant's  name  to  JSrf-  j^;^,    '' 
mund  instead  of  EidsBards.{n)    Both  the  test  and  return  of  a     W  Barnes^ 
venditioni  exponas.^  were  amended  by  the  pr(Bcipe*{o)    A  ca.      (o)\  DaU 
so.  may  be  amended  after  it  is  executed  ^p)  and  even  after   ^^:   ^  ^ 
a  suit  for  fake  imprisonment  under  it.(^)  True,  in  Siirltf  r.  Rep.  838.  2 
^^Sf^y  (*■)  it  is  said  if  a  ca.  sa.  is  tested  out  of  term,  it  is    (I^Catw<#, 
void,  and  the  Sheriff  is  not  liable  for  an  escape.    This  case  *^'  *  o,^  -^ 
is  referred  to  as  the  only  ^authority  for  the  position,  in  books  i  St^.  27a 
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uTicA,      of  practice*    It  is  a  mere  dictum  of  Hohj  J.  not  called  M 
August^^l823.  j^  ^^  decision  of  the  case,  nor  warranted  by  the  authority 
cited.     In  the  report  of  the  same  case,  in  Ld.  Raymd*  775^ 
no  notice  Is  taken  of  any  such  decision* 

If  amendable,  the  Sheriff  cannot  take  adi^antage  of  the 
100?  **'  error.      The  case  of  Bissell  v*  Kip,{s)  settles  the   rule,- 

^'  that  the  Sheriff,  sued  for  an  escape,  cannot  take  advantege 
of  error  in  the  process."  This  case  is  also  conclusive  icf 
shew  that  there  is  no  material  variance  between  the  declar- 
ation and  ca.  sa.  as  to  the  test ;  for  we  do  not  assume  to  set 
out  the  ca,  sa.  in  hoic  verba. 

M.  Mitchell,  contra.  Several  cases  have  been  decided,  in 
which  variances,  less  material  than  these,  were  holden  fs^ta); 
as  where  the  declaration  stated  the  endorsement  to  be, 
"  Levy,  £32  6$.  beside  poundage;"  and  the  Ji*fa.  in  evi- 
dence was  endorsed,  "  Levy,  £32  6*.  beside  costs  of  lev- 

(l)^BllUp.  yittg?  Sheriff's  poundage,  officer's  fees,  &c." /)    A  latitat 

1102.  ^as  declared  upon  as  being  in  trespass  j  and  the  one  produ- 

ced was  in  trespass,  ac  etiam  billce.     This  was  holden  a  fatal 

S^X^^'^'  variance.(M)  So,  where  the  averment  was  of  a  recovery  of 
damages,  for  ridt  performing  certain  promises j  and  the  rec- 
ord produced  was  of  a  judgment  upon  a  count  on  a  single 

jS^^^^^'  promissory  note.{v)  So,  where  the  declaration  states,  thai 
the  writ  issued  on  such  a  day,  it  ought  to  be  proved  accor* 

^(»)B«/I.JV.  dingly.{w) 

The  ca.  sa.  being  tested  out  of  term,  is  void.  In  2  Caines^ 
63,  Kent,  J.  says, ''  the  second  objection  to  thrs^.  fa.  that  H 
bears  test  out  of  term,  is  equally  well  taken.  The  process, 
ibr  that  reslson,  is  held  to  be  void,  and  the  party  suing  it  out 
cannot  take  advantage  of  it."  And  in  2  Salk.  700,  it  n 
decided,  in  terms,  that,  ^^  if  a  writ  of  execution  bear  test  out 
of  term,  the  Sheriff  is  justifiable,  and  yet  shall  not  be  liable 
to  an  action  of  escape  ;  ibr  it  is  a  void  writ."  The  same 
doctrine  is  supported  by  the  following  authorities :  Cro. 
Eliz.  467  ;  1  Saund.  39 ;  2  Bae.  Ah.  Execution^  (C)  ;  i6. 
Sheriff;!  Sell.  b5l. 
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UTICA, 


yj 


V. 

Cook. 


WooDwoRTH,  J.  The  execution,  though  tested  out  of 
term,  is  not  void,  but  voidable,  and  maybe  amended.  (Cra-  S^*-^*/ 
m^r  V.  Van  Mstine,  9  John.  386.)  It  is  equally  clear  it  is 
amendable  by  inserting  the  word  omitted.  (5  John.  1.) 
Besides,  the  variance  is  only  matter  of  form.  {Doiig.  183.)  ^ 
I  might  apply  what  was  said  by  Butter^  J.  mJRng  v.  Pippet^ 
(1  D.  &'  £.  239)  "  It  is  impossible  for  any  person  to  read 
this  part  of  the  declaration,  without^knowing  what  it  should 


be. 

In  Bisselv*  Ktp,  (5  John.  100)  the  question  of  variance, 
betvi'een  the  execution  and  the  judgment,. was  considered. 
The  rule  appears  to  be  settled,  that  the  Sheriff,  who  is  sued 
for  an  escape,  cannot  take  advantage  of  error,  in  the  pro- 
cess, to  deliver  himself  from  the  action  for  the  escape.  The 
erroneous  process  was  a  sufficient  warrant  for  him*  It  stands 
good  until  reversed.  No  person  can  avoid  it,  for  error,  but 
he  who  is  a  party  or  privy  to  the  record.  It  is  not  examin- 
able in  this  collateral  action. 

The  execution  is  not  set  out,'m  hac  verba.  The  plainti^ 
is  not  bound  to  prove  immaterial  matter,  unless  set  out,  in 
this  manner,  in  his  pleadings.  The  declaration  states  the 
substance  of  the  ca.  sa.  only.  It  was,  therefore,  admissible, 
under  the  pleadings.  The  indorsement  on  the  writ  need  not 
be  stated  in  the  declaration.  It  is  surplusage.  The  ca»  sa, 
produced,  agreed,  substantially,  with  the  pleading. 

The  plaintiff  is  entitled  to  judgment. 

Sutherland,  J.     The  error  in  the  teste  day  of  the  exe- 
cution did  not  render  it  void,  but  voidable  only.     Leave 
would  have  been  given  to  amend  it,  upon  application  ;(1 )  and     0)  Cramer 
.it  is  perfectly  well  settled,  that  a  Sheriff  is  not  warrantable  tine^  9  John, 
in  safiering  an  escape,  under  such  an  execution.     It  is  good  ^^' 
until  set  aside,  which  can  only  be  done  on  the  application  of 
the  defendant  in  the  execution.     {Bisstlt  v.  Kip,  5  John. 
Rep.  100 — opinion  of  Kent,  Ch.  J.) 

The  ground  of  variance  is  equally  untenable.     The  plain- 
tiff did  not  undertake  to  set  out  the  execution,  inhcec  verba, 
but  only  its  substance  ;  and  there  is  no  material  difference 
between  the  execution  set  out  in  the  declaration,  and  that 
Vol.  I.  40 
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UTSCA,      produced  at  the  triaL    The  case  otBissel  v.  Kip^  is  eqiiaUjr 
'S^!^      decisive,  upon  tlxis  point,  also.   I  concur  in  the  opinion,  tbaij, 
Jovxs       tb^  iodoi^semeat  is  mere  surplusage. 

V.  .  ,  ^         .  ... 

Cook. 

Savage,  Cb*  J»  dissented.     He  agreed,  that  the  objection 

for  variance  was  not  tenable.     He  said,  the  other  objection, 

that  the  ca.  $a*  is  void,  being  tested  out  of  term,  and  that, 

tb^nDfore,  the  plaintiff  in  this  cause,  a  party  to  the  writ,  can 

« 

ixot  take  advantage  of  it,  depends  ppon  the  question  wheth- 
er it  is  to  b^  considered  void^  or  voidable  only,  on  account 
of  this  irregularity.  If  void,  the  Sheriff  had  no  right  to  ar- 
i^est  Voris;  and,  of  course,  is  not  liable  for  permitting  him^ 
to  escape :  If  voidable  only,  he  ought  to  have  kept 
.  the  defendant  in  custody ;  for  the  execution  would, 
notwithstanding,  justify  him.  In  Slmonds  v.  Catlinj{y) 
a  Ji.  fa,    was   issued,    and    tested    out    of    term ;    and 

^)2Cmnety  |he  Court  9^ji  "  tbp  process,  for  that  reason,  is  held  to  be 

foidx  and  the  party  suing  it  out  cannot  take  advantage  of  {(^ 

although  it  may  justify  the  Sheriff.^'     In  Bwm  v.  Thomas  Sz 

(m)  ft  John,  ^*"^9(^)  ^^^  Burk  V.  Barnard^{a)  the   Court  refused   to 

R^.  190.         amend  writs  of  capias  ad  respondendum^  so  tested  that  a 

'  term  and  more  intervened  between  the  test  and  return. 

True,  in  Shirley  v.  Wrighty{b)  a  distinction  is  taken,  in  this 

RJmki.^ls^  respect,  between  mesne  and  final  process.  The  process  in 
that  case,  which  was  final,  was  both  tested  and  returnable  in 
term.  This  was  holden  well,  though  one  full  term  intervened 
between  the  test  and  return ;  and  it  was  said  that,  in  the  case 
of  mesne  process,  it  would  be  oppression  to  keep  the  body  in 
prison  till  so  long  a  return,  without  an  opportunitjr  to  make 
a  defence  to  the  action  ;  whereas,  upon  final  process,  the 
body  ought  to  be  imprisoned  till  satisfaction.  But,  in  a  note 
to  the  same  case,  in  1  Salkeld.  700,  it  is  added,  thatCh.  J. 
Holt  said,  th^t,  had  it  been  tested  out  of  term^  it  would  have 
been  voidj  and  the  Sheriff  shall  not  be  liable  to  an  action  of 
escape  J  though  he  would  be  justifiable.  To  the  same  effect 
is  the  report  of  this  case,  in  Holf's  Rep*  761,  and  7  Mod. 
29.  In  Gordon  &l  Wood  v.  Valentine  &i  Srnedes^{c)  the  exe- 
(«)  16  /oAib  ctttion  was  tested  properly  upon  its  face,  though,  being  iss  ued 
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{q  teiin,  it  was  improperly  tested  as  of  a  day  m  the  tenil      otica, 
jpreceding.  The  Court  say,  the  tieste  of  the  writ  10  irregular,  ^^,^^!!^}^ 
Und'that  the  plaintiff  may  amend;     Carty  v.  AsUy{d)  has 
been  cited,  where  the  Court  ^mended  a  wrong  test  of  a  ca» 
pias  in  the  Court  of  C  B.     The  objection  in  that  case  was, 
that  there  wete  not  16  days  between  the  teste  and  retard— ^  Rm%iB. 
not  that  the  writ  was  tested  out  of  term^   .  Indeed,  the  ques>- 
tion  whether  we  should  amend  this  mistake,  on  motion,  is^ 
upon  authority,  by  no  means  clear  of  difficulty.    But  W6 
are  a^ ked  to  go  farther  ;  to  consider  this  writ  as  good,  at 
all  events  ;  as  perfect  in  form  and  substance,  without  re- 
gard to  that  discretion  Which  it  itii^t  become  us  to  es^ 
ercise  bn  a   summary   application  to  amend  it.      In  Si*    . 
monds  v.  Cattih,  the  Court  said  that,  if  the  case  of  an   i 
execution,  tested  out  of  term,  be  within  the  reach  of  aa 
amendment,  yet  this  must  always  be  a  matter  of  sound  dis- 
xretion  ;  and  they  declared  that  case  to  be  one  in  which 
Ibqr  should  incline  not  to  grant  an  amendment.    TiH  an 
amendment  is  granted,  hdwever,  they  do  not  hesitate  in  say* 
ing,  that  the  plaintiff  can  derive  no  advantage  from  the  ex- 
tcntioQ.     In  this  they  are  sustained  by  the  opinion  of  LdL 
EkUj  as  reported  in  1  Salkeld,  Hdlt^  and  7  Modern^ 

On  the  whole,  theriefore,  I  am  of  opinion,  that  the  ccr.  m. 
being  tested  out  of  term,  was  void,  and  ho  justification  to 
the  Sheriff,  for  imprisoning, Pom  ;  and  that  the  defendant  ia 
entitled  to  judgment. 

Jedgment  for  the  plaintiir^ 
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« 

UTICA, 
Aug^ust,  1823. 

"VVtmaw 
Mitchell.  Wymaic  against  Mitchell. 

The  plea  of  .  Dbbt,  on  a  judgment  of  this  Court  for  $5 1 8,68,  of  August 
discharo-e,  un-  'TetTiij  1816,  upoH  promises.  Plea,  that  the  defendant,  oa 
A*"^  'T\^  ^^  ttie  17/A  October,  1817,  9X  RensselaervUle,  in  the  county  of 
I8l3,(5e««.  36,  %Aibany,  being  then  and  there  an  insolvent  debtor,  &c«  did,  &c. 
460?^murt  «-  petition  A.  Moore,  first  judge  of  said  county,  &c.  and  on  the 
preasly  aver,  30th  December,  1817,  was  dischai^ed  under  the  insolvent 
daniatUietime  ^<^^  of  tUs  state,  passed  April  l^th,  1813.  The  discharge 
^«*PP^*f^  ^o*"  recited,  that  the  defendant,  of  the  city  of  Albany,  ^c.  pre- 
wasan  inhabi-  eented  his  petition,  &c.  R^lication,  that  the  judgment  de*- 
county  itt^  clared  on,  was  rendered  upon  a  judgment  obtained  on  the 
which  his  ap-  Sd  Tuesday  of  November,  1814,  for  |{673,95,  damages,  and 
p^^^  on  waa  ^gg^g^^  costs,  in  the  Circuit  Court  of  Commpn  Pleas, 
Thifl  is  essen-  d^]  j  jn  Portland,  in  the  county  of  Cumberlarid,  in  that  part 

tial,   m  order  •'  . 

to  give  the  of  the  Commonwealth  of  Jkfa55acAt«$e^/^,  which  is  now  the 
judge  jurisdic-  ^^^  o{  Maine,  which  last  judgment  was  rendered  upon  cer- 
The  want  iain  'Uotes  in  writing,  promises  or  assumptions,  made  by  the 
Terme^io  *"  defendant  to  the  plaintiff  in  Maine,  two  of  which  said  notes 
g^ve  jurisdic-  j^  ^ting,  promises  or  assumptions,  were  made  March  26<A, 

tioUf  cannot  be  o   * 

supplied  by      1813,  and  the  other,  March  \Sth,  1813  ;  all  of  which  notes 
the  (ScSrei^  ^^^  ^  ^^^  ^^^^  P^^^'  ^^*  ^^  ^^^^^^^ 

j£t^£      General  demurrer,  and  joinder. 

the  judge  did 

his  duty,  and  required  those  things  to  be  done  which  should  be  don6,do68  not  arise,  till  a^- 

ter  jurisdiction  is  sufficiently  alleged. 

lu  an  action  on  a  judgment,  rendered  in  this  court,  tlie  plaintiff  is  not  estopped  to  riiew, 
that  the  judgment  here  was  rendered  on  another  judgment,  in  a  neighbouring  state,  which 
latter  judgment  was  rendered  on  a  contract  made,  and  to  be  performed  there,  before  the 
passage  of  our  insolvent  law  ;  and  thus  to  avoid  the  operation  of  a  discharge  under  that  law 
which  is  pleaded  here  to  an  action  on  the  last  judgment. 

A  replication,  setting  out  these  facts,  is  not  a  departure ;  though  the  judgment,  as  declar- 
ed on,  purports  to  have  been  upon  promises  : 

Nor  is  the  plaintiff,  for  that  reason,  estopped  to  deny,  that  it  is,  in  fact,  upon  a  judg- 
ment. 

A  replication,  which  supports  and  fortifies  the  declaration,  is  not  a  departure. 

A  contract  made  before  the  act  of  April  12th,  1813,  is  not  afiacted  by  a  discharge  under 
that  act  : 

Nor  is  a  contract  made,  and  to  be  performed  in  another  state  ;  though  made  subsequent 
to  the  act. 

A  judgment  is  in  no  sense  a  contract  or  agreement  between  the  parties : 

It  is  merely  evidence  of  a  pre-existing  debt  or  duty,  obligation  or  agreement. 

On  demurrer,  the  one  who  commits  the  first  faidt  in  pleading,  shall  have  judgment  a- 
gainst  him. 
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«  * 

Eileeck'j  in  support  of  the  demurrer.     1.  The  replication      utica, 
does  not  shew  the  immediate  debt,  for  which  this  action  is     'J^MS^ 
broQgbt,  to  have  existed  previous  to  ^pril  12(A,  1813.     By       Wthait  ' 
the  judgment  here,  the  original  debt  was  merged,  bo  that  no    jin„^j^^ 
action  could  be  maintained  upon  it  ;(a)  nor  can  the  original 
indebteAiess  be  inquired  into,  for  any  purpose.     Both  judg-  9^  )^  ^  '^ 
ments  were  subsequent  to  the  statute ;  and  the  plaintiff  ^«  ^«»  'A«r« 
might  as  well  f^o  back  to  the  consideration  of  the  notes,  as 
tiie  groond  of  the  judgments.     By  obtaining  judgment,  the 
plaintiff  has  acquired  greater  power  over  the  person  and 
property  of  the  defendant ;  of  which  he  ought  not  to  be  de- 
prived*   Tfaeplaintiffis  estopped  by  the  judgment,  to  say,     ^py  jn  the 
that  the  original  indebtedness  was  previous  to  the  act.(&)  In  ^*^§^^^ 
applying  for  his  dischai^e,  the  defendant  must  have  invcnto-  153.    MaU^r 
Tied  the  judgment,  as  the  only  existing  debt,  against  which  ^^"^  ^] 
the  dncharge  was  to  operate.     In  the  cases  cited,  the  time  233. 
of  the  original  contract  appeared  upon  the  record,  beyond 
whicbftbeCoort  will  not  inquire.  The  nature  of  these  Con- 
tracts, in  this  case,  is  not  shewn,  nor  when  they  were  to  be 
peffforoaed.     What  the  notes  were,  does  not  appear.    They  * 
might  have  been  contingent,  or  uncertain  contracts,  which 
could  not  have  been,  from  their  very  nature,  affected  by  the 
dischaige,  till  reduced  to  certainty  by  the  verdict  of  a  jury. 
AgMot    The  time  from  which  tlie  act  waste  take  effect, 
Dot  being  mentioned,  it  relates  to  the  commencement  of  the 
session ;  and  thus  overreaches  the  time  of  the  contract. 

The  judgment  here  purports  to  have  been  upon  pro- 
mises. The  plaintiff  is,  therefore,  estopped  to  say,  it  is 
CD  the  Mxine  judgment  An  implied  promise  cannot  be  rai- 
sed on  a  judgment  or  specialty^Cc)  95  ^^96?^*'  ^^ 

2.  The  replication  is  a  departure*     The  declaration  al- 
leges a  judgment  upon  promises*    The  replication  is  groun- 
ded on  a  judgment  for  another  cause*    Assumpsit  cannot  be     (i)  Anirewt 
maintained  on  the  judgment  of  a  neighbouring  state,  (d)  ^-    iS'*^5?An 
Besides,  the  judgment  declared  on,  is  for  ^18,68  ;  the  leVrCnmc^ 
ju^ment  in  Mame^  is  alleged  to  be  for  more,  without  shew- 
ing  any  partof  itpaid.(e)  {e)\Ck.Pl. 

618.  2  Sound. 

J.  Paine^  contra.      1 .  The  discharge  is  void  as  against  ^  «.  n  H)  ; 
the  original  foundation  of  this  action,  into  which  we  have  a  cited. 
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utiCA,      r^t  to  inquire.    This  was  the  notes^  grreo  in  Maine*     ThU 

;  August,  1823.  i-ecoveiy  of  the  judgments  does  not  vary  the  case.     In  th4> 

Wtvan      matter  of  frmde//,(/)  the  judgment  was  in  I8I69  on  stnotri 

V-  in  18 1 2 ;  the  discharge  was  in  1 8 1 7«     The  Court  h>oked  be^* 

yond  the  judgment,  to  the  contract  upon  which  it  was  ren- 

(/)  19  John,  dered.     In  Mtther  &  Strong  v.  Bush^{g)  add  Rosevelt  v. 

(^)  16  JbAn.  Cebray{h)  this  Court  expressly  admit,  that  our  insoWent  lawi 

^-     ^  ^  are  void,  as  to  all  contracts,  except  those  made  ia  this  state^ 

108.  during  the  operation  of  the  law  under  whieh  ih^  discbanga 

is  granted.     The  Court,  then,  need  not  go  back  beyond  the 

(i)  sturges  judgment  in  Mxine^  to  see  that  the  discbarge  can  have  no  ef<^ 

\    9^**^^^\  feet.    But  they  will  not  feel  themselves  confiiited  toUiat 

fFkeat.  122.     judgment.     They  will  look  to  the  contract.    No  matter 

MvneTid.  ^'  ^^^^  these  were  to  be  performed.    The  time  of  making,  or 

209.    Mather  whether  made  and  to  "be  executed  without  the  ^tate,  is  alone 

Bu»k,i9John\  material-(t) 

^^Cehrth  17  ^'  The  plea  does  not  give  the  Judge  jurisdiction.  Tlie 
JoAn.118.  act^')  requires  the  debtor  to  apply  in  ihe  county  of  tohicK 
Meehaniet  he  ia  an  inhahitanU  This  should  have  been  averred  express 
^teoma  v*^*^  ly,  as  a  fact  existing,  at  the*  time  of  presenting  the  petl- 
Smithy  6         tion*(A:)    The  words  of  the  plea,  (emg  then  and  there  anin^ 

C^i  /j/x,.  solvent  debtor^  do  not  extend  to  his  inhabitancy^  nor  doestfiia 
461.  follow  from  bis  being  mentioned  in  the  discharge  ar^'f&e 

(U)  Roteceii  ^^  of  Albany •    Besides,  these  are  not  averments,  andcftn** 
T.  Kelhft^,  20  not  be  traversed  as  suclw 

Johm  210. 

The  replication  is  not  a  departure ;  which  is,  where  a  paf- 

ty  quits,  or  departs  from  the  cause  or  defence,  which  he  hfts 

618^^  ^^"  ^^  ^*  made,  and  has  recourse  to  another.(/)      Matter,  whieh 

Maintain!^  or  fortifies  the  declaration  or  plea,  is  not  a  depar*^ 

(m)  id.  621.  turc.(m)     A  full  illustration  of  this  doctrine,  will  be  foutid  ilk 

2  Sounds  84,  n.  (1) 

WooiywoaTR,  J«  The  defendant's  plea  does  not  sta^^ 
enough  to  give  the  Judge  jurisdiction.  The  act  requires 
application  tx>  be  made  in  the  comity,  of  which  the  persom 
applying  is  an  inhabitant.  The  plea  allies,  that  the  deS&n^ 
dant,  at  Reneselaerville,  in  the  county  of  Mbmy,  was  an 
insolvent  debtor,  within  the  meaning  of  the  act.  There  is 
no  averment  tiiat  he  was  an  inhtsbitanU  -  The  rtfle  is,  iSaut^X 
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&e  defendant  mast  show,  affirmatively,  that  the  officer  had  utica, 
jurisdiction.  The  want  of  a  proper  averment  cannot  be  ^^^j;;^^*^^ 
flopplied  hj  the  dischaiige  itself*  The  presumption,  that  Wymav 
tbe  Judge  did  his  duty,  and  required  those  things  to  be  dond  ^  ^' 
which  were  necessary,  does  notarise  until  after  jurisdiction 
is  sufficiently  alleged*  (1  John.  91.  7  John.  75.  20  John., 
210*)  This  objection,  however,  would  probably  be  remo- 
ved, if  the  defendant  is  allowed  to  amend.  The  facts  sta- 
ted  in  the  replication  show,  that  the  contract^  on  which  the 
judgments  were  rendered,  was  made  prior  to  the  passing  of 
the  act  under  which  the  defendant  was  discharged.  It  can* 
not  be  successfully  contended,  that  the  plaintiff  is  estopped 
from  proving  the  origin  of  his  deniand,  because  it  is  reduced 
to  a  judgment*  The  doctrine  of  merger  is  unconnected 
with  the  question*  In  the  matter  of  ffendell,  (19  John. 
IM)  judgment  was  rendered  against  the  insolvent,  in  1816, 
•n  a  note  given  in  1812*  The  discharge  was  in  1817*  In 
this  case,  the  simple  contract  was  merged  ;  yet  the  Court  do 
not  eonsider  the  judgment  as  fixing  the  time  when  the  cause 
of  action  accrued,  so  as  to  give  efiect  to  the  dischai^e,  but 
Ihai  the  contract  was  made  when  the  not^  was  given*  It 
was,  then,  competent  for  the  plaintiff  to  show  that  the  ori«- 
giiml  demand  was  prior  tq  the  passii^  of  the  act*  The  re- 
plicatioo,  setting  out  these  facts',  is  not  a  departure  from  the 
caMse  of  action  in  the  declaration,  but  matter  which  main* 
tains  and  fortifies  it*     (1  Chitt.  618,  631*) 

It  is  objected,  however,  that  there  is  a  departure,  be«>  , 

caase    the  judgment    declared    on    is    alleged   to  have 

beea   rendered    for    the    non-performance    of   promises 

and   vndtrtoJcings  ;    that    the    judgment,  set  out  in  the 

replication,  will    not   support   an    action   of    assumpsit, 

and,  consequently,  cannot  be  the  ground  of  the  judgment 

on  which  the  defendant  is  prosecuted*     In  Hitchcock  v* 

fhch  &  jftibn,   (I   Caines,  461)    this   Court  held,   that 

a  jndgoient,  rendered  in  the  Supreme  Court  of  Vermont^ 

Id  be  considered  in  the  light  of  a  fordgn  judgment ;  and 

only,  prima  fadej  evidence  of  the  demand*     In  Andrews 

T.  JMbnlgomery,  (19  JoAm  162)  it  was  held,  that  assumpsit 

would  net  lie.<^  a  jadgm^nt  obtained  in  a  sister  state.    Thn 

last  case  was  governed  by  that  of  Mils  v.  Dwryte^  (7  Cranch^ 
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UTiCA,  481)  in  which  an  exposition  was  given  of  the  conslitutional 
"S^v-^/  *  provision  respecting  the  pvhlick  acts^  records,  and  judicial 
Wtmah  proceedings,  of  the  several  states.  Previous  to  the  case  of 
MiTCHSLL.  ^ridrews  v.  Montgomery,  it  is  believed,  that  the  professioD, 
in  declaring  on  judgments  of  other  states,  treated  them  as 
foreign  judgments,  on  which  assumpsit  would  lie,  notwith« 
standing  the  decision  in  7  Cranch,  which  does  not  appear  to 
have  been  drawn  in  question  or  acted  upon  here,  until  the 
case  of  Andrews  v.  Montgomery*  This  naay  serve  to  ex- 
plain whj  assumpsit  was  brought  on  the  first  judgment* 
The  defendant  might  l^avc  defended  himself  on  that  ground  \ 
but  his  misapprehension  of  the  lawj  as  to  the  effect  of  a 
judgment  in  another  state,  cannot,  by  any  rule  with  which  1 
am  acquainted,  prevent  the  plaintiif  from  alleging,  that,  in 
fact,  the  judgment  here  was  founded  on  the  judgment  of  an- 
other state.  The  inquiry  is  not  whethec  the  judgment  in 
Massachusetts  will  support  assumpsit,  but  whether  the  plain- 
tiff prosecuted  and  recovered  on  it  here,  in  that  form  of  fic- 
tion. That  he  did,  I  think,  is  admitted  by  the  demurrer* 
The  notes  on  which  the  first  judgment  was  obtained,  were 
prior  to  the  insolvent  act  of  April  1 2, 1 8 1 3 ;  and,  consequent- 
ly, a  discharge,  under  that  act,  does  not  discharge  the  debt  in 
question,  the  act  being  so  far  unconstitutional  and  void^  aa 
impairing  the  obligation  of  contracts.  {Mather  &l  Strong  v. 
Bush,  15  John.  233.  RoseveU  v.  Cehra,  17  John. .  108.  4 
Wheat.  122.)     The  plaintiff  is  entitled  to  judgment. 

Sutherland,  J.     The  principal  question  which  arises  in 
the  case,  is,  whether  the  plaintiff  is  at  liberty  to  trace  back 
the  judgment  upon  which  the  suit  is  immediately  brought^ 
through  the  judgment  obtained  in  Massachusetts,  to  ih^pxi'' 
ginal  notes,  or  contracts,  upon  which  that  judgment  was 
founded ;  or,  in  other  words,  whether  those  notes  are,  for  the 
purposes  of  the  present  question^  the  contracts  upon  which  this 
suit  is  brought.    If  they  are,  then,  having  been  made  before 
the  passage  of  the  act  ynder  which  th^  defendant  was  dis-- 
charged,  bis  discharge  will  not  affect  the  plaintiff  ^s  right  o£ 
action,  even  if  the  notes  had  been  made  and  were  payalile 
in  this  state.    But  they  were  ^ade  and  were  payable  in  aa* 
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l^er  state,  which  would  take  them  oat  of  the  operation  of     utioa^ 
the  dtschai^e,  though  they  had  been  made  after  the  passing    "^^^!!j^4^* 
of  the  act.     The  original  undertaking  of  the  defendant  was.      Wtmait 
imdoubtedlj,  so  merged  in  the  judgment,  that  no  suit  could    iui^™**, 
be  maintained  upon  it.     But  I  see  no  objection,  in  principle^ 
to  permitting  an  inquiry  into  the  time  of  making  the  agree- 
ment, or  contract^  upon  which  the  first  judgment  was  foun- 
ded,  for  the  purpose  of  taking  the  cdse  out  of  the  operation 
of  the  defendant's  discharge. 

It  is  the  settled  law  of  this  land,  that  a  discharge,  under 
our  insolvent  act,  operates*upon  all  contracts  bade  between 
citizens  of  this  state,  subsequent  to  the  passing  of  the  act. 
Hie  dischai^e  is,  in  Such  a  case,  held  not  to  violate  the  6b« 
ligation  of  contracts ;  because,  being  made  after  the  law, 
the  parties  are  presumed  to  have  had  reference  to  the  law, 
and,  impliedly,  to  have  made  it  a  part  of  the  contract* 
Now  a  judgment  is,  in  no  sense,  a  contract  or  agreement 
between  the  parties.  •  It  is  only  evidence  of  a  pre-exist'^  V. 

log  ckit^,  'obbgati6n,  or  slgreehient ;  and  the  reslsOn  upon 
wMdi  the  validity  of  a  discharge  is  sustained,  can  have  no 
application  to  a  debt  arising  upon  a  judgment  obtained  sub- 
seqaant  to  the  passing  ot  the  act^  when  the  agreement, 
which  was  the  foundation  of  the  judgment,  was  made  ante- 
rior to  Ae  act.  But,  it  may  be  asked,  where  are  we  to  stog 
in  this  inquiry  into  the  foundation  of  the  judgment  ?  Are  we 
to  go  l^ck  into  the  original  consideration  of  the  first  Con- 
tract, however  remote  it  may  be,  ahd  notwithstanding  it 
nay  have  been  followed  by  a  subsequent  agreement  between 
iSbe  parties  ?  I  slnswer,  no.  We  s^re  to  go  no  &rther  back,L 
flian  until  we  come  to  a  contract,  or  agreement,  between 
fihe  parties.  At  this  point,  then,  the  inquiry  arises,  was  the 
insolvent  kw  then  in  fbrc^  ?  If  so,  in  legal  contemplation,  it 
was  a  part  of  the  contract^  and  a  discharge  under  it  may  <^« 
erate  apon  tb^  cdntract,  without  impairing  its  obligation* 

There  is  no  folre  in  the  objection,  that  the  replication  is 
a  departure  from  the  declaration.  It  sets  up  no  new  cause  of 
3Cti(m,  inconsistent  with  that  originally  stated.  On  the  con- 
trary, the  new  jnatter  is  merely  explanatory  of  the  declapft^ 

Vomh 
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%    UTICA,      tioD,  and  tending  to  fortifjr  and  support  it*(j^)     But,  if  the 
HSi^^Jl^     replication  were  bad,  still  the  plaintiflF  Vould  be  entitled  to 
Ia>ckwo6d  judgment ;  for  the  defendant's  plea  is  clearly  so,  in  as  mnch  as 
„v^*         it  does  not  aver  that  he  was  an  inhabitant  of  the  county  of 
Albany^  at  the  time  of  applying  for  his  discharge.    This  was 
necessary  to  give  the  Judge  jurisdiction,  and  is  indispensa- 
bly necessary  to  be  stated.     {Service  v.  Hcermance,  1  John. 
Rep*  91*     Frary  v.  Dakirij  7  John*  Rep.  75.     jRoosevelt  v. 
Kellogg^  20  John.  Rep.  208.) 

SavaoB|  Ch.  J*  toncurred*    '^ 

Judgment  for  the  plaintiffi 

(g)  2  Maimer.  84, 0.  fk  1.    lC%.J»r.  Ml. 


LocKwooD,  Sheriff,  dgamst  Bull  and  Eajqer. 

A  sheriff;  hav-  TROVER,  for  certain  articles  of  household  furniture,  farm* 
tion  levl^oQ  *^8  utensils,  and  books.  Plea,  the  general  issue.  The- 
the  g^oodsof  B,  causc  Was  tried  at  the  Orange  Circuit,  November  12«A,  1821 , 
therefor[  from  before  the  Hon.  jJ.  Spencer^  late  Chief  Justice. 

B  and  E,   hj 
which      they 

promised  to  ra-deliver  them,  od  demand,  and  the^  were  left  on  B*8  prenlises.  On  the  day  ap- 
pointed for  th«  Bale,  the  goods  were  re-delivered  to  the  sheriif ;  bat  he  was,  at  the  same  time, 
senred,  by  the  defendant,  With  an  order  to  stay  proceedings.  After  some  dispute,  about  the 
effect  of  the  order,  the  receiptors  finaUy  agreed  to  receive  the  goods  again  on  the  terms  con- 
tained in  thereeeipit;  and  they  were  left  as  before.  The  sheriff  Appeittted  another  d*y 
for  the  sale,  and  advertised  accordingly  ;  but,  in  the  )nean  time,  the  goods  were  removed 
by  J,  (who  claimed  them  as  his  own)  with  the  consent,  and  in  the  presence  of  £ ;  but 
they  remained  openly  in  the  oovnty,  aoeeasihle  to  the  sbeiiff.  He  demanded  4hein  of  tibe 
receiptors,  who  did  not  deliver  them,    Held^  that  this  was  a  conversion  in  £,  but  not  in  B. 

One  who  reoeivee  goods  to  keep,  and  re-deliver  to  the  owner,  but  delivers  ^em  over  to 
a  third  person^  or  suffers  him  to  take  them,  ia  guilty  of  a  conversion. 

Demand  and  refusal  are,  j?rtma/aeie,  evidence  of  a  conversion,  but  may  be  repelled,  by 
giving  any  mattei^ilimdancfe  which  diews  there  isjio  eoavenion. 

Though  assumpsit,  or  caae,  will  lie  against  a  baifee,  yet  trover  may  also  be  bronshiv 
if  a  conversion  cah  be  proved. 

In  an  action,  in  <9rm»  «p  d^Heio^  one  majrbe  ibnnd  giuHy,  and  anothar  adqnitted. 

The  election  of  actions,  by  a  bailor  against  a  bailee,  in  several  kinds  of  bailment,  con- 
sidered ;  with  the  effeet  of  such  electron  on  the  proof  to  support  or  defend  llie  action 
brought,  and  the  natnra  of  the  defence. 

The  delivery,  to  another,  of  property  levied  upon  by  a  sheri^  or  leaving  it  under  Iu9 
control,  is  a  s^nttdeBt  consideration  for  a  promise  to  re^deliver  it  to  the  slMriff  ; 

And  this,  whether  the  promise  be  written  or  parol. 

The  sheriff  has  a.  sufficient  property,  in  e^ods  levied  upon  by  him,  to  maintain  trespa^ 
tf  trover,  for  taking  them  away,  or  oonvertiiig  them.,. 
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The  plaintiff,  to  support  his  action,  produced  Ahijah  0.      utica, 
Houghton^  one  of  the  acting  deputies  of  the  plaintiff,  as  a  ^^SJJJJ^^* 
witness  ;  who  testified,  that  by  virtue  of  an  eiiecution,  issued    Lookwood 
out  of  the  Court  of  Conxmon  Pleas,  of  Orar^e  county,  for       ^ J' 
|1 333,1 7,  in  favour  of  one  Smith,  against  the  defendant,  BuU^ 
the  witness,  on  the  dth  Sept  ember ,  1818,  levied  on  the  goods 
and  chattels  in  question,  then  in  the  possession  of  Buil ;  that 
after  having  made  the  levy,  and  taken  an  inventory,  the  de- 
fendants executed  a  receipt,  annexed  to  the  inventory,  dated 
the  same  day,  in  the  words  following  :      ''  Whereas,  the 
goods  and  chattels  specified  in  the  above  inventory,  have 
been  levied  on  by  execution,  by  Thomas  S.  Lockaood,  Sher- 
iff  of  Orange  County,  and  left  in  the  po^ession  of  us,  the  un- 
dersigned, at  our  special  instance  and  request ;  in  considera- 
tion of  the  above,  we  do  engage  and  promise,  that  said  prop- 
erty shall  be  forth  coming,  whenever  caUed  for  by  the  said 
Sheriff,  or  any  of  his  deputies.^'     Upon  the  execution  of  this 
receipt,  the  witness  left  the  property,  and  advertised  the  same 
for  sale,  for  Friday,  the  1 8lA  September,  on  the  premises  of 
Bull;  on  which  day  he  went  there^  for  the  purpose  of  sell- 
ing, and  demanded  the  goods.  The  defendants  informed  him     , 
that  they  were  all  there*     Another  witness  proved,  that  the        *^ 
g!M>ds  were  there,  as  represented  by  the  defendants.  Eager 
expressed  an  unwillingness  to  stand  security  any  longer  for 
ibe  forthcoming  of  the  property ;  and  wished  to  be  relieved 
from  his  responsibility.:    At  which  mocaent,  Edward  J^. 
Janus,  who  acted  as  BulPs  attorney,  served  an  order  on  the 
deputy,  under  the  bami  of  the  first  Judge  of  the  Orang€, 
Common  Pleas,  directing  a  ,stay  of  proceedings  under  the 
execution ;  aad,*aAer  considerable  dispute  in  relation  to  the. 
efiect  of  the  orde^,  he  went  away,  and  left  the  premises  and  * 
property*      On  the  Sunday  evening  of  the  20rA  Septem- 
ber, James  took  and  canied  away  from  the  premises,  a  part 
of  the  property,  consisting  of  a  chck,  bureau  and  tablt^  and. 
the  next  morning,  the  deputy  went  to  BulPs,  for  the  pur- 
pose of  securing  the  property,  but  never  did  repossess  him- 
self of  the  goods  in  question.      After  beii^  there  a  short 
time,  Jamics  also  came*    A  dispute  imniediately  ensued,  be« 
tween  James  and  the  deputy,  about  the  property.    James 
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UT|CA|      said  ifae  deputy  was  a  trespasser,  and  had  no  busioess  witl^ 
"3rv4^     the  property,  as  loBg  as  the  order  was  not  yaealed.  pming 
(p^xwooD    the  dispute,  James  and  the  deifendants  often  conferred  to- 
p^^       gether,  and  the  defendants  at  length  concluded  tp  become  re- 
epcmsible  again,  for  the  fbrthcomii^  of  the  property.    Thee 
inventory  and   rec^pt  were  shown  to    them  in  the  pres* 
'    ^nce    of  Jamesy    and  they   agi^eed,   that  this    inventory 
and   their  undertaking  should  reina^in  as  formerly ;   and 
that  they  would  continue  r^ponsible :    in  consideration 
of  which  undertaking,  the  deputy  then  went  away,  and, 
a  few  days  thereafter,  advertised  the  property  for  sale,  as 
before*    On  the  day  of  sale,  he  again  attended,  and  sold  all 
he  could  find.    Jame^  and  the  defendants  were  also  present 
at  the  sale  ;  and  after  thus  selling,  he  presented  to  the.  de- 
fendants the  inventory    and  receipt,  and    demanded  the 
remainder  of  the  property^  which  was  not  delivered  ;  hav- 
ing been  removed  several  days  before  hj  James j  andtfaea 
being  in  hia  possession*    A  diort  time  after  Che  sale,  in  a 
conversation  with  Eager^  in  relation  to  hi%  responsibiKty  for 
the  property,  Eager  said,  he  did  not  care  a  fig  about  it^  fcm 
he  wjis  indemnified*    It  also  appeared  that  Eager  acknowl? 
0lged  that  James  had  indeinaified  hhn*     The  plaintiff  ako^ 
provad,  that  after  the  re-assumption,  James  took  and  carri- 
^  away  the  most  valuable  part  of  the  goods  and  cbattek| 
from  c|ff  the  premises,  in  the  presence  oi,  and  wifti  the  ss^ 
aent  and  knowledge  of  Eager.    It  was  then  proved,  that  the 
goods  and  chattels^  (escept  the  fcurecw,  dock  and  tMe\ 
whkh  were  demanded,  and  not  delivered,  and  had  not  been 
aoU-were  worth  {676,77,^  It  was  then  admitted,  on  the 
part  of  Ae  plaintiff,  that  the  property  had,  ever  since  tiie 
kvy,  remained  in  the  counfy  of  Orange  ;  that  it  wia  taken 
by  James^  claiming  to  be  the  own^r^  openly,  atid  kept  opeut 
ly  a  diort  distance  from  the  place  where  the  levy  was  madc^, 
widi  the  ftiil  knowled^  of  the  Deputy  Sheriff,  and  has  been, 
at  all  times,  accessible  to  him*    A  verdict  was  taken  for  (ke 
plaintiff,  for  |57^77,  subyect  to  th  e  opinion  of  the  Conrj(, 
frn  the  above  casq. 
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Booths  for  the  plaintiK    The  plaintiff;  having  shewn  pro*      PTica, 
l^erty  in  himself,  relies  on  the  demand  and  rBfosal,  as  l^al    ^)!!^^I^ 
evidence  of  a  conversion.    Even  if  there  had  been  no  evi-   Loexif0o», 
fdence  of  what  Iwcame  of  the  property,  the  plaintiff*  would       b^^ 
be  entitled  to  recover  upon  fliis  evidence,  (a)  Again :  here  was 
an  actual  conversion,  by  surrehdering  the  property  to  Jam^^,  t.  JMur^  a 
which  the  defendants  knew  would  defeat  tbe  intended  rale,  'j^^fl^'    ' 
and  subject  the  Sheriff*  to  hazarnl  and  expense. (6)    Nei-  Bwt^  7  id. 
ther  James^  acts,  nor  the  Sherifi*'s  knowledge  of  t}iem,  form  j^  y.  jityitkm 
any  excuse  for  the  defendant.    The  fair  inference  from  the  ^»  ^%^  4^* 
ease  is,  that  the  defendants  were  privy  to  the  designa  of  jiupaix,      { 
James,  and  ^cted  in  concert  with  him*    There  is  reason  '^^^      " 
to  believe,  that  they  recerved  ^he  goods,  originally,  with  the     (f)  Murr^ 
design  of  &vouring  his  claim.  BwrfiS^  i^ 

WiMTUr,  contra.  I.  There  was  no  consideration  for  the 
aecond  agreCTi^t  of  the  defen<hints.  The  goods  were  at  the 
pbipe,  acc<»ding  to  the  first  undertakii^ ;  the  order  to  stajf 
pmceedingB  was  served  ;  and  it  appears  from  the  case,  that 
'  the  SfaerifiTnever  re-possessed  himself  of  the 'goods ;  so  that 
he  coald  not  i»-deliver  them  to  the  defendants,  as  a  consid^^ 
lecatiaa  for  their  second  undertaking. 

2.  The  plaintiff*,  if  he  can  recover  at  all*,  l^as  m*is  taken 
)m  remedyl  The  action  should  have  been  assumpsit.  The 
basis  of  the  suit  was  die  written  promise  ;  on  which  assump- 
sit'vronid  deariy  have  lain.  Where  the  party  has  a  ctair  . 
remedy,  it  ia  against  the  policy  of  ttie  law,  to  allow  hkn  to 
tsaatt  to  a  douUfli)  one.  This  case  is  not  distinguiAaU« 
ivm  SesjetuU  ▼•  Blunt, (c)  There  Uie  ddSendant  reeeiveA  (e)  16  itf.  74*. 
the  goods  for  sale  ^  and  thereby  assumed  to  obey  the  plains 
liff^a  dtrectioiia.  He  sold  fiiem  contrary  (to  orders  ;  and 
the  Judge^  whp  delivered  the  opinioii  of  the  Court,  says,  (p; 
76)  ^  if  every  departure  from  instructions  is  to  expose  a  maa 
to  an  action  of  trover,  I  should  consider  it  as  introducing  m 
sew  rule,  whicfa  mi^t  operate  injuriously.  There  is  no  need 
$t  tUs  refinemMt.  An  Action  on  Ae  case  is  well  calculated 
to  redress  any  injury  arising  from  a  breach  of  instructioiis.'' 
To  maintain  trover,  the  act  mu^t  be  tortious.  Bull  cannot 
be  liable  j  for  no  tortious  act  ia  shewi^  on  (lis  part.    He  t^ 
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vricjkf  chived,  ^d  assamed  with  Eager,  to  returu  tbe  goods,  bat 
3^^^  "  they  were  out  of  bis  posseasioOf  whea  the  decnand  wa» 
ttiadc.  They  were  removed  without  his  interference,  di- 
rectly or  indirectly.  No  tortious  act  of  Eager  is  shewn*  The 
goods  were  merely  removed  in  his  presence  ;  and  he  did  not 
object  to  it.  Indeed,  he  bad  no  authority  to  object,  after 
having  surrendered  the  goods  to  the  Sheriff  <m  the  18/A.  Not 
being  re-delivered,  he  had  no  longer  any  ccmtrol  over  them*^ 
No  conversion  is  shewn.  The  plaintiff's  right,  derived  from 
a  levy  under  the  Ji*  fa,  could  not  be  changed,  while  the 
gpods  remained  in  the  county,  openly,  with  his  knowledge,^ 
and  at  all  times  accessible  to  him.  To  shew  a  conversion, 
ex  vi  lermim,  implies  that  some  change  must  be  shewn  in  the. 
fg^^  '  '  property  of  the  goods.  In  the  case  of  Syeds  v.  Hcy,{d) 
which  goes  farthest  to  maintain  the  action,  Bidler,  J.  says, 
^'  If  a  person  take  my  horse  to  ride,  and  leave  him  at  an  inn, 
that  is  a  conversion  j  for,  though  I  may  have  my  horse  on 
sending  for  him,  and  paying  for  the  keeping  of  him^  yet  it 
brings  a  charge  upon  me^  So  has  the  defendant,  by  putting 
these  goods  into  the  custody  of  the  wharfinger,  brought  *a 
charge  on  the  plaintiff. '^^  It  will  be  seen  by  a  subsequent 
part  of  the  opinion,  that  the  wharfage  became  due  by  the 
delivery. 

.  3.  The  damages  are  too  high.  It  is  evident,  from  the  case, 
tl\at  they  are  for  the  value  of  the  goods,  excepting  the  6u- 
r^u,  clock  and  table,  (which  had  been  taken  away  by  James ^ 
before  the  second  agreement)  and  such  articles  as  were  sold 
hy  the  Sheriff.  Of  the  articles  which  James  took  and  carri- 
ed away,  a  part  only  were  removed  in  the  presence  of  £a- 
ger,  or  with  his  aisent  or  knowledge..  How  many  were,  ta- 
Ifen  by  James  privately,  or  by  others,  is  unknown. 

« 

Booth,  in  reply.  The  defendants  now  say,  what  they  should 
have  alleged  only  at  the  time  of  the  re-assumption.  By  the  re- 
assumption,  they  adopted  the  receipt,  which  contains  an  ac- 
knowledgment of  the  property  being  in  them.  It  is  said  the 
Sheriff  could  not  deliver  possession.  But,  on  the  22c2,  the  She- 
riff was  at  the  premises,  and  fully  resumed  his  possession  of  all 
the  property,  except  the  three  articles  taken  away  by  James* 
AU  the  residue  of  the  property  wai  pro^ent.    AU  opposition^ 
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ht  tei^th,  ceased  ;  and  all  parties  concurred  in  renewing  the      ^<^^9 
<aa8amption«     By  this,  the  order  to  stay  proceedings  was    ^C?!^^^^ 
Waived ;  and  tbe  property  was  left  in  the  hands  of  the  de- 
fendants. 

Trover  is  tbe  proper  action.   The  safe  keeping  of  the  pro- 
perty, and  haying  it  in  readiness  for  the  Sheriff,  was  the  only 
object.  This  object  the  defendants  have  altogether  departed 
firom  and  violated.  They  are  not  complained  of  for  doing  tfaeic 
dttty  negligently.  They  have  violated  their  whole  duty;  and 
the  case  is  most  palpably  distingutshri>le  from  that  of  Serjeani 
V.  Blunt  J  where  the  defendant  had  express  anthority  to  sdL 
The  complaint  was,  ^  that  he  sold  for  a  less  sum,  and  thin 
violated  his  orders,^*  as  was  observed  by  the  Chief  Justice. 
There  was  a  permission  to  do  the  act.    In  the  present  case, 
if  the  defendants  can  be  deemed,  in  judgment  of  law,  to 
have  acted  at  all,  in  parting  with  the  possession  of  the  pro- 
perty, their  act  must  be  considered  tortious.    '*  The  defend 
dants  come  with  an  ill  grace,  to  turn  the  plaintiff  round 
to  another  form  of  action,  which  may  better  accommodate  . 
their  own  views..    It  is  a  sgund  rule  that  no  man  shall  found 
any  claim  or  defence  upon  his  own  iniquity. ^'(f)     In  Syeds  ^e)  Fid.  Mm 
V.  HayJJ')  Ld.  Kenyon  says,  "  If  no  wharfage  be  due,  of  ^  7o7^ 
wluch  there  is  not  satisfactory  evidence,  I  think  this  action  l76,jicrCiir. 
maj  be  maintained  against  the  defendant."  ^/  4  T.  fi. 

Bidl  is  chargeable  with  a  conversion.  The  property,  origi- 
nally his,  when  levied  on,  was  delivered  into  the  joint  posses- 
sion of  him  and  Eager ^  who  received  it  as  his  friend.  It  was 
afterwards  delivered  by  Eager  to  James^  the  attorney  of  Bidf, 
doubtless  with  the  consent  of  the  latter.  But  this  was  not 
made  a  point  at  the  trial.  Tha  attorney  for  Bull  should  have 
appUed  for  his  separate  acquittal,  when  the  plaintiff  might 
have  supplied  the  requisite  proof  of  his  agency,  if  any  was 
necessary.  The  question  reserved  was  the  general  one, 
whether  trover  would  lie  ?  The  defendants  have  joined 
in  their  plea,  and  *^  the  Court  cannot  sever  them,  and  say  that 
one  is  guilty,  and  the  other  not,  when  they  have  put  them-  ^}  ^MdJue- 
selves  on  the  same  terms.'^fsf)  <*»**  ▼•  Price^  2 

Sir  1184 

The  goods  did  not  remain  so  far  in  the  power  of  the  Moors  y'Par- 
jjlaintid*  that  his  rights  were  not  altered.     In  Syeds  v.  Hay^  ^  \^^^^* 
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t«]l|^^  BuIUr^  J.  myB^  ^  If  ooe  loftii)  who  is  entrusted  with'ther 
Or^^-'v/     gi>od6  of  a&otber,  put  them  into  the  hands  of  a  third  personi ' 
LacKwoop    contrary  to  orders,  it  is  a  conversion.^'    The  pr(^>ertj  was 
^Jf\.       taken  with  the  assent  of  the  defendants,  wnd  Eager  was  in^* 
demaifii^  by  Janus*    They  stop  the  sale,  and  the  Sheriff 
must  incur  the  trtwbU  and  expense  of  rt-fot^esting  hmstif 
cf  the  property^  dr  insttitUe  a  suit  9r  nais  di  lam  :  thits  ihey 
brmg  a  duHTgei^an  hm»    ^^  It  is  this  cfaaige  which  is  to  r^- 
ulate  the  damages^  bat  whether  it  be  more  or  less,  <saim6^ 
vary  the  4|iia8tioii  as.to  &e  convension.    It  is  the  breach 
of  the  timt,  or  the  abase  of  sach  lawful  possession,  which 
CQfnstttiites  the  oonverston*    Whedber  the  paxty  has  to  pay  - 
more  or  less,  to  get  back  his  property,  does  not  alter  the 

J.  in  MtLitay  The  damages  are  not  too  high.  It  is  plain,  f^ofii  fiie  tasd, 
^j^mi^^  that  the  value  of  those  goods  only,  tAken  by  James,  with  the 
.  aMent  of  Eager^  were  allowed  by  the  jury.    The  verdict 

is  one,  by  ciHisent,  for  that  amount,  subject  to  &e  opioioa 

of  the  Court  on  dktiaot  que^ots. 

.  -  ♦ 

Wood  WORTH,  J.  The  liability  of  the  defendants,  if  any, 
arises  under  the  second  agji-eement  to  deliver  the  property 
levied  on.  That  extends  to  sucS  part  as  then  remained  ici 
their  possession. 

It  is  contended  that,  as  the  Sheriff  never  re-possessed  him- 
sblf  of  the  goods,  he  could  not  deliver  them  as  the  consider^  " 
ation  for  the  last  agreement. 

When  the  plaintiff  called  the  second  time,  the  defend- 
ants mpst  be  considered  as  having  the  custody  of  all  the^ 
goods,  except  a  clodc,  bui^au  and  table,  which,  the  case 
states,  were  taken  awky  from  the  premises  by  JameSf  on  the ' 
5lOth  September.  The  Sheriff  made  a  levy  previously ;  the/ 
were  l^liy  in  bis  possession.;  he  might  have  removeil 
the  goods,  but  did  not*  The  consideration  for  the  promise,  is^ 
his  suffering  them  to  remain  in  the  defendants'  hands^ 

It  is  also  urged,  thai  the  plaintiff  has  mistaken  Ins  action 
itk  brining  trover ;  that  assum|>sit  was  the  proper  remedy* 

That  assumpsit  may  be  maintained,  I  am  not  disponed  to 
dtfny.    If,  however-,  the  plaintiff  can  prove  all  &at  is  necc«- 
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%i)r  to  k^port  trover,  lie  mky  weH  adopt  thftft  fortn  of  zc^      utic a^ 
"kifn.    He  had  his  etection.     Tfaus^  ivil^^  goods  are  deliv*    ^fi^^C-^c^ 
'ered  bjr  way  of  pledge,  rafter  tha  pa]nnent  of  tbe  oooney,  or    Lockwood 
a  tender  and  r^fasal,  the  pawnor  may  either  bring  dn  action       bvu. 
of  aasompsit,  and  declare  that  the  defendant  promised  td 
retttm  the  gooda,  apon  reqoest,  or  trover^  the  property  b^iitg 
T^tedia  hiai  by  the  toider.     {Yeivfton,  178.    BuUer^a 
X  P.  72t}    So,  ako^  inhere  goods  are  delivered  to  a  earner^ 
the  plaistiff  nu^  either  bring  trover,  or  an  Action  on  the 
cise,  OQ  -the  cudtom.  If  the  fenner,  he  incurs  Aia  risk ;  that 
tbe  defendant  may  give  in  evidence,  tiial  Vbt  goods  w«re 
stolen  )  and,  if  be  does,  then  he  is  guilty  of  no  conversion, 
flkoagh  be  woold  be  liable  in  an  action  on  ib6  custom.    (2 
Salk,  655;)     In  the  present  case^  by  electing  to  bring  trover, 
the,  plaintiff  niust  prove  t  convbrsion.    if  be  had  brouglit 
attumpait^  it  would  be  immaterial  whether  there  was  a  con- 
venion  or  not.    There  is  noticing  in  the  case  of  Serjeani 
v.  Bbmt^  (16  John.  74)  to  support  tbe  objection.    There 
trover  was  bro^ht  for  selling  the  pJaintiff^s  goods  at  a  less 
price  than  that  fixed  on.     The  action  failed,  because  the  de« 
fiodant,  havi^  authority  to  s^ll,  the  selling  was  not  a  con ver*' 
sion,  but  a  breach  of  duty.     It  did  not  turn  on  the  question, 
wbetlier^hi^  pkintiflf  could  waive  the  assumpsit.    The  only 
lemaining  enquiry  then,  is,  idiether  the  plain  tiff  has  proved  a 
eoDYenion  a^nst  both  tbe  defendants  ?  for,  without  this,  the 
veniict  Cannot  be  sustained.  If  a  conversion  is  proved  against 
one  only,  the  joinder  of  the  other,  in  an  action  in  form,  ex  de^ 
MeiOy  ir  no^  objection  ;  for  one  may  b^  acquitted,  and  a  ver- 
dict, taken  against  the  other.     (1  CA.  PL  74.)    Such  ought 
to  ha:re  been  the  finding  here.     If  a  conversion,  by  both,  is 
not  proved,  the  verdict  must  be  set  aside,  unless  modified 
by  assent  of  parties*     In  J^ol  v.  Glmnieand  others^  (I 
»tf.  &  Si  588)  a  joint  con  version  against  all  nothing  proved^ 
it  was  held  that  the  evidence  did  not  warrant  the  finding, 
and  a  new  trial  was  granted. 

With  respec^t  to  Iktger^  tiiere  ii  pitK>f  c(  an  actual  coa-* 
reraion ;  for  the  goods  were  taken  by  James ^  in  his  presencCi 
and  itith  his  assents  This  was  assuming  the  right  to  dispose 
«f  the  property,  and  exercising  a  dominion  over  it,'  to  tbe  exr 

*Voif.  I.  ^ 
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VTicA,      clusidii  of  the  pkinfiflPs  riglit    {Brkiol  t.  Butlj  7  Jotea 

^■^^Jjjj^^  254-).    Wherever  a  peison,  entrusted  with  the  goods  of  an** 

hofimwooA    other,  puts  them  into  the  hands  of  a  third  person^  without 

Bniu       orden^  it  is  a  conversion.    (Syeds  v.  flay,  4  2).  ^  -E.  264* 

1  Ch»  PL  ld3«)    It  does  not  appear  that  Bull  acted  in  con*^ 

'cert  with  his  co-defendant,  in  delivering  the  property  to 

'Jaau$y  or  that  he  had  anjr  knowledge  of  the  fact.    The  de* 

tnand  niMe  bj  the  plaintiff  will  not  sustain  the  verdict* 

The  law' it  well  settled,  fhat  Where  the  defendant  conies  to 

the  posseasioii  of  the  chattel^  in  a  lawful  way,  and  an  actual 

conversion  is,  not  proved,  evidence  of  a  demand  and  lefusal 

is,  generally,  /trimayiide,  evidence  of  a  convcirsion.  (3  Bacs 

Trover,  G.    B^L  X  P«  4.)    Had  it  not  appeared  that^ 

previous  to  (be  demand,  the  property  was  taken  away,  ihe 

evidence  Would  have  been  sufficient;  it  wduld,  in  tliat  case, 

be  considered,  that  the  property,  being  in  possession  of  the 

defendants,  was  unlawfully  withheld*     (6  Bac.  606,   7Vo« 

t»er,  6.)    A  deifiand,  and  non-compliance,  are,  prima  facUf^ 

evidence  of  a  conversion,  and  will  induce  a  juty  to  .find  it^ 

unless  the  defendant  ad4uce  evidence  to  negative  the  pne-* 

suiiq>tion.  (1  Cbilty^  155^  BulUr^  44.  Peake^  298»  3  Sanmd* 

[47e]n.  1.) 

But  it  is  competent  for  the  defendants  to  give,  ill  evidence^ 
every  thipg  which  tends  to  prove  there  was.  no  conveiaion« 
(6  Bac*  707«  BulUr,.  48*)  In  this,  I  think,  they  have  sue- 
.  ceeded,  so  far  as  respects  the  defendant,  Bull.  It  is  not 
shown  that  he  ever  exercised  any  control  over  the  pro- 
perty* It  was  left  in  his  possession ;  and,  for  au^  that  ap- 
pears, was  taken  without  his  knowledge  or  consent*  The 
law  will  not,  without  evidence,  indulge  a  presumption  &stt 
be  did  an  unlawful  act*  . 

Trover  cannot  be  supported  ibr  a  mere  non-performance* 
Wbe^  the  goods  are  lost,  by  negligence,  the  remedy  must 
^  be  case  or  assumpsit*     (2  Saundt  [47  e]  ml.     1  CA.  Pl^ 

150.) 
If  it  appear  that  the  chattel  was  lost,  by  the  defendanty 
I  or  that  he  was  robbed  before  it  was  demanded,  eviderre  of 

a:  refusal  ia  not  evidence  <tf  a  conversion*    (6  Bae.  70&)     -* 
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The  property  in  question  was  left  with  the  defendants,  ^'^^Jm, 
for  safe  keeping.  In  such  case,  it  is  held,  they  are  not  an- 
swerable to  the  person  in  whom  the  general  property  is,  for 
the  conversion  by  a  stranger,  unless  the  conversion  be  owing 
to  some  gross  neglect*  (2  Lord  Rat/m.  913,  914,  91 5«  6 
Bae.  686.) 

Without,  however,  considering  the  extent  of  the  liability, 
had  the  action  been  on  the  agreement  fo  deliver,  it  js  very 
dear  that  no  conversion,  by  Bull^  is  proved.  That  being 
iDdispensable,  in  this  form  of  action,  to  warrant  the  finding, 
the  verdict  must  be  set  aside,  and  a  new  trial  granted,  with 
costs,  to  abide  the  event. 

The  objection  to  the  amount  of  damages  is  not  w^U  foun* 
ded.  As  I  understand  the  case,  tfie  verdict  is  for  the  v^ue 
of  the  goods  taken  by  Jamesy  after  the  defendants  became  i^ 
second  time  responsible.  '^ 

SntHSRLAND,  J.  The  principal  questions  arising  upon 
this  ease,  are  two.  1 .  Whether  the  undertaking  of  Hie  de- 
fendants is  one  upon  which  they  can  be  charged  at  all:  and, 
2.  Whedier,  admitting  them  to  be  liable,  the  action  should 
not  have  been  assumpsitj  instead  of  trover. 

The  case  states  that,  on  the  21st  o[  September^  three  days 
after  the  first  undertaking  of  tfie  defendants  had  expired,  the 
plaintiflr,  by  his  deputy^  went  to  the  bouse  of  fin//,  where  all 
the  propertyin  question  was,  (except  a  clock,  a  bureau,  and 
a  table,  which  had  been  taken  away  by  James)  for  the  pur* 
poiirof  recovering  the  articles  which  had  been  removed,  and 
of  taking  them,  together  with  the  others,  into  his  custody 
and  possession )  that  the  defendants,  afterconferring  togeth- 
er, at  length  concluded  to  become  responsible  again,  for  the 
ibithcoming  of  flie  property.  The  inventory  and  original 
receipt  were  then  shewn  to  them ;  and  they  agreed  that  said 
imentory  and  undertcJdng  should  remain  as  formerly y  and 
that  they  would  continue  responsible  :  In  consideration 
whereof,  the  plaintiff  went  away  and  left  the  proper^. 
AU  the  articles  upon  the  inventory,  except  those  which  had 
been  taken  by  James ^  were  then  in  the  house  and  on  the 
premises  of  jBu//,  in  the  presence  and  within  the  reach  of 


S»  CASES  m  THE  SUPREME  COURT 

PTiCA,      the  parties,  at  the  time  of  tic  arrangement.    They  wer* 
^^^H!!^^^^^     not  only  in  constniction  of  l^w,  but  in  fact,  in  the  possession 
i4M2Kwo(H»    oi  the  pkintifT.  He  ha4  ^  legal  right  to  protect  that  possession 
Anu*       by  force,  or  to  remove  the  articles  to  any  other  placen 
^eing  thus  iu  possession,  and  having  suqb  rights,  and  intend- 
mg  to  exercise  them,  the  defendants,  in  consideration  of  be* 
ing  permitted  to  have  the  possession  and  use  of  the  proper- 
^ ,  undertook  to  be  responsible  for  its  forthcoming,  on  de- 
mand.    No  formal  delivery  of  possession  was  necessary, 
from  the  plaintiff  to  the  defendants.     The  property  was  be- 
fore them,  under  their  control,  and  so  left  by  the  plaintifil 
This  was  a  sufficient  delivery.     The  possession  of  the  pro- 
perty was  a  valuable  and  sufficient  consideration,  to  sup- 
port the  promise  of  the  defendants* 

The  promise  not  being  in  writing,  forms  no  ground  of  ob- 
jection to  it.  The  statute  of  frauds  has  no  application  to 
the  case.  The  defendants,  therefore,  are  clearly  responsi- 
ble for  the  property. 

2.  Trover  will  well  lie  for  its  non^delivery*  It  is  not 
questioned,  that  a  Sheriff,  after  having  levied  upon  goods  and 
chattels,  by  virtue  of  a  ji*  fa.  has  a  sufficient  property  in 
them  to  enable  him  to  maintain  trespass,  or  trover,  against 
any  person  who  takes  them  away  and  converts  tb^m.  {%  - 
Sounds  [47  a]  n.  I.  Barker  &  Knapp  v.  Miller,  6  John»^ 
Rep.  1 95.     Hotchkiss  v.  JIf '  Vickar,  1 2  John.  403.) 

The  evidence  of  the  conversion,  by  the  defendants,  as 

stated  in  the  case,  is  conclusive.     The  plaintiff  went  to  the 

house  of  £u//,  to  sell  the  property :  he  sold  all  be  could 

find,  and  then  presented  the  inventory  and  receipt  to  the 

deieadants,  and  demanded  the  residue,  which  was  notdeliv^ 

eved*  This  demand  and  refusal  wer^  all  that  it  was  necessary 

for  the  pbiotiff  to  show,  in  order  to  prove  the  converspoiQt 

(i)LPlaee  by  the  defendants. (t)    What  had  become  of  the  goods  ;^ 

jTo/m!!  Ctuu^  ^  whether  theiy  had  been  iost^  or  sold^  or  secreted  by  the  de-* 

406.  Durdi  v.  (endants^  wa^  a  matter  concerning  which  he  was  not  bouA4 

John,  Rq>.      to  inquire.    It  or  was  it  his  duty  to  pursue  and  take  tbem^ 

^^B   tuHTw  ^^^^  ^  possessitm  of  Janw*    Admittii^  he  had  a  right  tQ 

Mlfi^ns,*     do  M),  beM41^  W^^Wy  ^ther  to  do  that^  or  resort  to^ 
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defendants.    He  determined  that  election,  by  bringing  thte      utica, 
action.     A  case  in  which  the  action  of  trover  is  more  pe- 
cnliarlj  proper,  can  hardly  be  imagiified. 

The  evidence  of  a  conversion  is  sufficient,  against  both 
defendants.     The  goods    were  left  upon  the  premises  of 
Bdl^  in  his  immediate  care.     It  is  difficult  to  perceive  how 
they  could  have  been  itjmoved  in  the  manner  stated  by  the 
case,  without  his  consent,  connivance,   or  gross   neglect. 
It  is  not  enough,  that  there  is  no  evidence  of  his  agency 
in  their  removal.     The  demand  and  refusal  are  admitted 
to  be,  prima  facit^    evidence  of   a   conversion,    in    Bull 
as  well  as  Eager.     Thus  a  case  is  mad^  out  against  Bull. 
This    is    not  repelled  by  the    mere   circumstance,  that 
the  goods  were  takers  ^ay   by  another,  without  its  ap- 
pearing that  the  removal  was  accompanied  with  such  force 
or  fraud  as  did  not  leave  the  goods  perfectly  within  Szi/r^ 
control.     He  gave  no  explanation  at  the  time  of  the  de- 
mand.    He  made  no  eSbrt,  nor  even  expressed  a  wish  to 
see  them  restored,  although  they  are  admitted,  by  the  case, 
to  have  been  perfectly  accessible.    These  circumstances, 
and  the  relation  in  which  he  stood,  both  to  Eager  and  James, 
render  it  difficult  to  resist  the  conclusion,  that  he  participa- 
ted in  their  acts.     To  my  inind,  so  far  from  affording  a  sat- 
is&ctory  reason  for  BuWs  refusing  to  deliver  the  goods,  their 
removal,  connected  with  other  facts  appearing  in  the  case, 
tend  rather  to  prove  an  actual  conversion  by  both  defend- 
ants. I  am,  accordingly,  of  opinion,  that  the  plaintiffis  enti- 
tled to  a  judgment  upon  the  verdict. 

Savao^,  Ch.  J.  To  maintain  trover,  the  plaintiff  miist 
shew  property  in  himself,  general  or  special ;  and  a  conver- 
sion by  the  defendant.  The  special  property  acqnired  by 
the  levy,  is  sufficient  to  maintain  the  action  ;  and  the  de** 
mand  and  refusal  are, /^nmayocte,  evidence  of  a  conversion, 
Tbey  are,  however,  but  prima  facie  evidence,  and  it  is  con- 
teodedi  that  from  the  whole  case,  no  conversion  appears. 
The  plaintiff,  being  lawfully  possessed  of  the  property,  on 
4lie  9th  otS^ttmber,  delivered  it  to  the  defi^daota^  to  be  i^ 
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UTiCAy      delivered  on  demand.    6n  the  18/&,  the  -plaintiflrs  deputy 
AnjusMSa  jenjanded  the  property  ;  and  it  was  virtuaUy  returned  to 
iocKwoo»    him.    On  the  20th,  it  became  again  the  subject  of  negotia* 
B^Um       ^^° '  ^^^  ^  defendants  renewed  their  former  contract  and 
liability.    James  was  permitted  to  take  away  the  articles  in 
question,  on  a  claim  of  title  in  himself,  and  Eager  received 
an  indemnification  from  James,  for  this  breach  of  trust.  ^^  It 
is  the  breach  of  trust,  or  the  abuse  of  such  lawful  posses- 
(j)  ^9J^hn,  flion,  which  constitutes  the  conversion.''(j  )   Again,  ^^  if  one 
man  who  is  entrusted  with  the  goods  of  another,  put  them 
into  the  hands  of  a  third  person,  contrary  to  orders*  it  is  a 
(If)  ^f^^  conversion."(A:)  Indeed,  in  the  case  last  cited,  the  Court  sus- 
364.  tain^  the  action,  where  the  defendant,  being  entrusted  with 

the  gopds,  delivered  them  to  a  wh^urfinger /or  the  plainHjp » 
use.  Here  the  c^se  is  stronger.  James  is  permitted  to  take  the 
goods,  with  the  avowed  intention  of  defeating  the  plaihiijpg 
claim^    |t  is  no  answer,  in  a  case  of  bailment,  to  say  that 
the  pli|ii|tiff  h9s  his  reme^  on  ibe  agreement,  br  fliat  he 
might  have  gone  and  ^^taken  the  goods.    He  may  also  have; 
trover.    Bailment  presents  ^  familiar  instaqce  of  t^e  elec- 
(0  JJiy*^***  fion  of  remedies.  (/) 
Oateuv.Bad-      It  is  Contended,  that  this  case  is  not  distinguishable  from 
£*!  ^70. 1  Serjeant  v.  Btunt.{m)    That  was  trover,  for  selling  a  chn>- 
CA.  PI.  270-1,  nometer  at  the  prico  of  300  dollars,  whereas  .tte  defendant 
n.  (^  *  ^^  expressly  instructed  not  to  sell  for  less  than  500  dollars, 

w  1^  /oAn.  tn  that  case,  the  defendant  had  an  authority  to  dispose  of  the 
article  in  question,    ^ot  so  here :  *The  express  contract  of 
the  defendants  waa,  to. deliver  the  goods  $o  the  plaintiff j  or 
one  of  his  deputies.    It  is  evident,  from  the  res^oning  of 
the  Chief  Justice,  in  Savjeant  v.  jBAmI,  that,  htfd  the  de* 
fendant  sold  without  any  authcmty  to  sell,  tiover  would  have 
been  Ae  proper  action.    He  virtually  admits^  that  if  the 
selling  had  been  tortious,  trover  woald  have  lain  against  the 
purchaser ;  but  the  selling  was  not  tortious :  And  why  was  it 
not  f  Because  the  defendant  had  authority  to  selL    Ho^ 
was  it  in  this  case  ?  The  defendants  had  no  authority  to  de*^ 
liver  Ae  goods  to  any  one  but  the  plaintiff.    There  caa  be 
no  doubt  that  the  act  was  tortious  ;  and  that  an  actian  niigtMb 
l^ave  been  sustained  against  Jame^  . 


i 
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I  am  ftccordiQ^j  of  opinion,  Aat  ^  form  of  action  is  utica, 

riglit ;  and  that  aconvefsion  is  proved  as  to  Eager,    But  ^^f^^*^^ 

I  concur  in  the  opinion^  that  a  conversion  is  not  proved  f     .^s 

igaiost  Btdl ;  and  a  new  trial  must,  for  that  reason,  be  1^1^. 

Branted* 

New  trial  granted. 


l^Bts  dgainti  Feets,  impleaded  with  Frets. 

l)sBT«  llie  Ut  count  was  in  the  usual  form,  on  a  bond  Where  the 
for  the  payment  of  money,  dated  Jn/y  15th,  1822,  in  the  JS.'S'^iJ^ 
penal  sum  of  ^dOtiO,  and  set  forth  no  condition.  ^  fi"^  «P<» 

The  2d  count  was  on  a  bond  similar  to  the  one  descri-  payment  of 
bed  in  die  first  count,  with  a  condition,  that  if  the  defen-  ^'^'^^''^ 
dants  ahould  abide,  frc.  the  award,  &c«  of  S.  Milclult  4r  be,  in  fact,  one 
J.  Strongs  ^c.  and  in  ca«e  they  could  not  agree,  then  of  an  ^^[|^  ^^nin 
ompire,  &c.  and  with  an  agreement  in  the  condition,  that  the  awards  a  plea 

^  of  reyooatiou 

n  a  nallity. 

Aad  tliiSv  thoagh  it  be  Joined  in  the  same  declaration  with  a  count  upon  another  bond 
ift  the  lame  wor£,  conditioned  to  perform  an  awanL 

Eeebconnt  is  in  natare  of  a  distinct  dedaratien  ;  and  mnH  be  antwered  ai  such ;  and 
Mil  not  take  its  character  from  any  other  count  in  Uie  same  declaration,  where  it  does  notf 
in  tfcnna,  refer  to  it. 

A  idea  to  a  declaration  on  a  bond,  for  performance  of  an  award)  that  the  defendant,  by  a 
writn^  fealed^  femhtd  the  powers  of  the  arbitrators,  need  not  aver  notice  to  the  arbitra- 
ten>  or  the  opposite  party.    This  is  implied  in  the  term  revoked, 

Horis  aoch  a  plea  exceptionable,  as  attempting  to  pat  in  issue  matters  of  law. 

The  addition  to  sndi  a  plea,  that  the  dependent  also  rooked  the  bond,  is  mere*  surplus* 
igei  Aid  does  not  Tttiate« 

ThdQgfa  the  instrument  of  reToeetion  do  not,  in  termtj  declare  that  the  perty  reooket  the 
tiAminonf  yet,  if  enough  appears  therein  to  shew  an  initntian  io  revoke,  it  is  sufficient. 

Accordingly,  where  the  parties  had  submitted  to  arbitration  by  bond,  and  two  of  them 
t^ned  and  sealed  a  revocation  thus  :  **-  To  J,  S,  k  S.  JUt,  (the  arbitrators^)  and  k,  F.  (the 
iffOoUe  party*)  We,  the  subscribers,  revoke.  Take  notice,  that  the  arbitration  bonds  ex- 
eeuted  by  as  and  you,  dated,  kc.  (the  true  date,)  referring;  certain  disputes,  kc.  therein 
■leatitaedi  between  us  and  you,  the  said  £.  F,  to  you  the  raid  J,  S.  &  S.  J\i,  as  by  refer- 
^noo^  fte.     In  witnest,"  ke.    This  was  holden  sofficiently  certain  as  a  revocation. 

The  same  rales  ap|5tied  by  the  Judges  in  construing  a  revocation,  as  in  ccnstruing  a  contract. 

The  intentien  of  the  partleB  is  to  govern  in  twth  cases: 

Not  merely  a  literal  or  grammaticel  construction,,  which  would  often  be  absurd. 

The  prayer  of  a  plea  of  revocation,  in  enswer  to  a  declaration  setting  forth  a  bond  and 
a^ted,  may  be  in  hoi  of  the  action.    It  need  not  be  simply  in.  bajr  of  the  award ; 

Though,  where  the  powers  of  the  arbitrators  are  revoked,  the  penalty  is  forfeited,  and 
ikm  i^hithr  may  assign  breaches,  and  hive  hia  actual  damages  Msessed. 

The  plnintiff  should  assign  the  revocation  ai  a  breach — ^not  the  non»perfonnance  of  the 
avarcl. 

Inhere  a  submissioii  is  made  a  rale  o^'coart,  a  Tereeatifia  woqkl  be  a  eontempt. 
»     Bnt  though  agreeij  to  be  made  a  tule  of  court,  yet,  until  actually  made  so,  it  is  retoca- 
Ue ;  and  the  (ftrty,  by  revoking,  is  not  placed  hreontcmpt. 
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CTicA,  submission  and  award  dlight,  by  either  party,  be  made  d 
*!Si^^*  rule  of  this  Court*  It  then  stated,  that  the  arbitrators  made 
an  award,  by  which  they  awarded  that  the  defendants  should 
pay,  ire.  and  averred  a  breach.  The  3d  count  was  in  debt 
for  {3000,  on  an  award  of/*  S*  k  S.  M.  upon  submission 
by  writings  obligatory,  with  an  agreement  in  the  condition, 
that  the  submission  and  award  might  be  made  a  rule,  of  this 
Court.     The  4th  count  was  on  a  mutuatus  for  $1577,0?. 

Plea — to  the  first  count,  {actio  non)  because,  &c,  before, 
iic.  the  defendants  did,  by  a  certain  writing,  sealed  wiUi 
their  seals,  revoke  and  disafanul  the  said  bond  or  writing  ob- 
ligatory, executed  by  the  defendants  ;  and  all  and  singular, 
the  powers  given  and  granted  by  them  in  and  by  the  said 
bond  or  writing  obligatory,  to  the  said  «/•  S*  &  S.  M.  the  ar- 
bitrators ;  with  a  prayer  of  judgment,  if  the  plaintiff  thereof, 
&c.  ought  to  have,  &q.  her  action  :  To  the  2d  count,  the 
same  -,  and  to  the  3d  count,  tlie  same :  To  the  4tb  count, 
nil  debet*  * 

To  the  first  plea,  the  plaintiff  demurred,  generally,  and 
the  defendant  joined  in  demurrer.     To  the  2d  and  3d  pleas, 
the  plaintiff  first  prayed  that  the  bonds,  &c.  and  the  awards, 
&c.  might  be  enrolled,  and  they  were  enrolled,  inhac  verbum 
She  also  craved  and  had  oyer  of  the  revocation,  which  was  set 
forth  in  these  words  :  "  To  /.  S.  <Jr  S.  M.  and  E.  Frets.  We  the 
"subscribers  revoke.  Take  notice,  that  the  arbitration  bonds 
"executed  by  us  and  you  the  aforesaid  £.  F.  dated  the  15/ A 
"dayof  Ju/y,  1822,  referring  certain  disputes  and  differen- 
"  ces  therein  mentioned  between  us  and  you,  the  said  E.  Frets ^ 
"  to  you  the  said  /•  S.  &  S.  M.  as  by  reference  to  the  said 
"bonds,  may  more  fully  appear.    In  witness  whereof,"   &c* 
Signed  by  the  defendants.     She  then  demurred  specially,  for 
ihe  following  causes  :  1.  That  these  pleas  do  not  allege,  that 
the  revocation  was  served  or  delivered^  or  that  notice  there- 
of ^as  given,  either  to  the  arbitrators  or  the  plaintiff.     3d^ 
That  they  attempt  to  put  in  issue  matter  of  law,  by  averring, 
that  the  defendants  revoked,  &:c,  whereas  they  should  have 
shewn  how,  and  in  what  manner  the  defendants  so  revoked^ 
that  the  Court  might  judge  whether  it  was  a  revocation  in 
law,  or  not.     3.  They  aver  that  the  defendants  revoked,  &c. 
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the  bonds,  &c.  and  the  powers  given  thereby,  &c*  whereas      utica, 
they  did  not,  and  could  i\ot  destroy  the  bonds,  but  only  the     *vfrv^^^ 
powers*     4.  The  pretended  revocations  are  insensible  and       Frbts 
void,  and  do  not  apply  to  the  bo^ds,  nor  are  they  revoca;      frsW 
idons  of  the  bonds.    5.  These  pleas  pray  that  the  plaintiff 
be  barred  of  her  action,  &c.  whereas  the  matters  therein  set 
forth  confess  the  plaintiff's  rij^ht  of  recovery  on  the  bonds, 
and  are  therefore  inconsistent  with  that  prayers    6.  The 
bonds  being  made  a  rUle  of  Court,  are  irrevocable.    7«  Gen^ 
tad  defects. 

>  The  pladntiff  then  entered  a  nolle  prosequi^  as  to  the  4th 
count ;  and 
.  The  defendant  joinied  in  demurrer. 

« 

J.  F.  JVI  Yatesy  in      FVffcrt   cf  ilc  c'cniiTfr.   The 
count  is  on  a  bond  for  the  payment  of  moiiey.    If,  in  fact,  a 
bond  of  arbittation,  the  defendant  should  have  availed  him* 
self  of  this  by  craving  oyer  ot  the  bond  and  condition  ;  and     >  .  ^ 
then  have  pleaded  the  revocation.(a)  3$4«  5.    C&m, 

As  to  this  2^  and  3d  pleas,  no  doubt  arbitration  bonds  may  y/fV  BoUv! 
be  so  &r  revoked  as  to  prevent  the  arbitrators  from  exercis-  p^Mrn^MoS* 
ii^any  powers  under  them ;  but  the  penalty  of  the  bond  is  Sutlnd.  3i7.. 
OTfdted.(&)     The  right  to  revoke,  may'be  called  summum 
jus,  and  is  not  entitled  to  any  favour  or  protection,     it  is  an  Rep.  205.  At- 
odious  exercise  of  right,  after  submitting  matters  to  judges  ^^^'  ^Kattm, 
4>f  flie  party's  own  choosing,  and  putting  the  opposite  party 
to  expense  and  trouble.    If  a  defendant  will  revoke  a  seal- 
ed instrument,  let  him  look  to  it,  that  bis  revocation  is  equal- 
ly clear,  solemn  and  explicit.     Unless  the  revocation  plea- 
ded be  so,  it  cannot  b^  construed  in  derogation  of  a  prior 
existing  right  acquired  by  the  bonds.     The  bond  is  a  clear 
demand.     Should  not  the  revocation  be  equally  clear  ?  The 
question  is,  not  what  the  defendants  intended  to  do,  but  what 
have  they  in  fact  done  ?    Could  any  one,  by  reading  the 
pretended  revocation  pronounce  it  one  in  totidem  verbis  ? 
If  it  be  defective,  it  is  not  now  the  question  whether  a  Court 
of  Chancery  might  aid  the  defect,  but  what  a  Court  of  law 
is  bound  to  pronounce  upon  it.     The  omission  of  the  word 

lAetrf,  in  a  deed  of  conveyance;  prevents  die  passing  of  Vtft 
Vot.  1.  4S 
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UTicA,      fee  ;  and  it  is  no  answer,  that  the  Court  of  Chancery  will 
Augist^^^^Jj.  g^piy  such  an  omissipn.     You  cannot  travel  out  of  a  writ- 
ten instrument  for  a  meaning  to  be  applied  to  words  of 
known  construction.     Every  word  in  the  revocation  has  a 
clear  meaning :    There  is  no  obscurity  in  them.     But  to 
make  the  instrument  intelligible,  you  must  transpose  the 
words,  which  makes  a  new  instrument.  It  is  said,  that  words 
(c)  Sat.  It,  insensible  shall  be  rejected.(<:)    And  "  if  by  the  rejection  6f 
(cTi  1  R  tt  ^^^^^si^I^    words,  no  sense    remains,  then  the  whole  is 
947,  (E)  void.^^(€?)    If  I  am  correct  in  saying  that  a  revocation  is  not 

'  ^  ^     favoured  by  the  law,  it  is  in  this  respect  like  an  estoppel,  and 
subject  to  the  satne  rules.   None  of  the  benign  maxims  of 
(c)^  Cam.  thg  law  apply  to  estoppel8.(e)     They  must  be  certain  to  ev- 
{f)4id.  83.  ery  intent ;  and  must  be  directly  and  precisely  alleged.(/^ 
bTscwTa!  1^^      ^^^  these  reasons,  I  think  the  4th  cause  of  demurrer  coa- 
i€xf.  m.        elusive. 

The  1st  and  2d  exceptions  are  merely  formal,  but  a  spe- 
cial demurrer  is  always  predicated  on  form  only* 

I  rely  principally  on  the  3d,  5th  and  6th  causes^    In  ^llen 
(g)  16  John.  -^^   Watson^i^)  no  point  was    made  as  to  the  prayer  of 
the  plea^    This  should  conform  to  the  ju^ment  to  be  pro- 
nounced upon  it   Though  the  revocation  be  valid,  yet  there 
must  be  judgment  for  thic  plaintiff,  for  the  penalty,  which  is 
forfeited  by  the  revocation ;  and  the  plaintiff  is  entitled  te 
331^^  ^Keh  ^^^^  ^^^  damages  assessed.(fe)    The  prayer  of  the  plea 
475.  Cttidweii  ought,  therefore,  to  have  been  in  bar  of  the  award^-noi  in 

TaunLAsi.  1  bar  of  the  ac/ion. 

CA.  PL   new      As  to  the  6th  cause:*  the  bonds  are,  in  terms,    made 
ol4  ed.  556.      «   ^e  ef  this  Court^  and,    of  course,  binding  upon  the 
parties.     Can  such  a  bond  be  revoked  ?       t  is  irrevoca- 
Ci)lMod,Q.  ^'^'(O     Tl^c  case  oi  Allen  y.   Watson^  had  no  such   fea-* 
tiire,  and  cannot  apply.    The  party  ought  not  to  be  permit- 
ted to    revoke,  without  leave  of  the  Court.      Entering 
the  rule  is  matter  of  form  merely ;  and  the  Court  may  intend 
this  to  have  been  dotie.     In  such  a  case,  even  if  the  power? 
of  the  arbitrators  are  'irevocaWe,'  they  may  proceed  to  make 
oJj^b^^^a  an  award,  and  that  is  recoverable  on  the  bond.(j) 
7bi^/.452.  At  any  rate,  there  must  be  judgment  for  the  plaintiff.  o» 

the  whole  record.     If  tlw  revocation  is  bad,  the  plaintiff  * 


«« 
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may  assess  bis  damages  on  the  award :    If  good,  he  is  enti-      ^^15 fig* 
tied  to  assess  his  damages  for  not  going  to  a  bearing  before 
fhe  arbitrators. 

S.  S.  Lush,  contra*    As  to  the  1st  and  2d  causes  of  de- 
murrer, the  plea  alleges  that  the  defendants  revoked,  &c. 
by  a  writing  sealed,  setting  it  forth.     Every  requisite  of  ex- 
ecution, d.elivery  and  notice  is  implied  ;(i)  and,  that  the  re-     (*)  16  JWin. 
vocation  is  set  out,  is  a  sufficient  answer  to  the  objection, 
that  mere  matter  of  law  is  attempted  to  be  put  in  issue.  The 
fects  are  fully  exhibited.     The  3d  objection  is,  that  we  al- 
lege a  revocation  of  the  bonds.     This  is  mere  surplusage. 
We  also  allege  a  revocation  of  the  powers  of  the  arbitrators. 
This  does  not  negate  the  defendants'  liability  to  the  actual 
iamages  of  the  plaintiff  for  the  revocation,  which  are  to  be 
assessed  by  a  jury,  under  the  Statute  of  8  and  9  W.  3.(/)  36,cA.  56,^.7^ 
Their  liability  extends  no  farther,  which  is  admitted  by  the  ^ 
case  of  Mien  v.  Watson,  cited  for  the  plaintiff.     As  to  the 
'4th  objection  :  it  is  true,  the  instrument  of  revocation  is  not 
a  very   formal  one,  nor  is  there  any  rule  requiring  that  it 
should   be.     The  maxim  is,  benigna  facienda  sunt  interpret 
lationes  chartarurn,  ut  res  magis  valeat  quam  pereat^     The 
instrument  is  under  the  hands  and  seals  of  the  obligors,  ad- 
dressed,to  the  arbitrators  by  name,  declaring  to,  and  giving 
them  notice,  that  they,  the  subscribers,  revoke  the^arbitra- 
tion  bonds,  &c.     It  expresses  every  particular  which  is  ne- 
cessary to  make  it  intelligible,  and  leaves  no  room  for  doubt 
as  to  its  meaning.     Fifthly  :  the  prayer  of  the  plea  i&  right. 
It  is,  ^^  if  the  plaintiff  ought  to  have  or  fnainimn  her  actioti 
thereof y"^^  ifc.     It  refers  to  the  section,  as  brought  upon  the 
award  ;  and  is,  therefore,  precisely  what  the  plaintiff  suppp- 
ses  it  ought  to  be.     Sixthly  :  it  no  where  appears  that  the 
bonds  ^^te,  made  a  rule  of  Court.     The  stipulation  that  ei- 
ther party  might  make  it  so,  was  merely  executory.  It  rested 
in  agreement ;  and  was  revocable  for  the  same  reasons,  thai 
tlie  submission  itself  is  so.^'  Indeed,  this  objection  is  fully 
answered  by  the  7  ofEast^  608,  cited  on  the  other  side. 

The  general  demurrer  might  have  been  well  taken,  had 
there  been  but  one  count  in  the  declaration.     In  the  2d  and 
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uTicAy      3d  eounts,  tbe  conditioi^  is  set  foitii,  and  it  ia  manifest  tha^ 

^'S^vi^^'  all  the  counts  in  th^  declaration  are  for.  tjie  s^me  subject 

Frstj       matter.     It  is  the  established  law,  that  one  connt  may  refec 

Frxtb.      ^^  another ;  and  thus  be  incorporated  in  it  by  a  bare  refer* 

eDce.(m)  < 

(m)  \  Ch. 

z^«.  ^f .  xw.  Savage,  Ch.  J.  Each  count  in  a  de^^laratio.n  is  supposed 
to  contain  a  distinct  cause  of  action  ;  and  must,  therefore! 
be  answered  by  the  defendants,  qr  judgment  ma^  be  entered 
thereupon  by  default.  The  defendants  so  consider  these 
counts  in  their  pleas.  The  first  count  b  simply  on  a  bond  for 
the  payment  of  money.  Tbe  plea  to  that  count  pre-suppo- 
ses  that  it  is  on  a  bond  of  submission  to  arbitrators,  and  sets 
up  a  revocation  in  ba.r.  This,  of  course,  is  no  answer.  If 
.the  bond,  described  in  the  first  count,  be,  in  fact,  the  same 
as  the  one  set  forth  in  the  second,  and  the  defendant  had 
wished  to  s^nswer  it,  by  this  plea,  his  course  was  to  havQ 
craved  oyer,  and  spread  th^  bond,  with  the  condition,  up- 
on the  record.  This  would  hav^  given  application  to  the , 
defence  presented  by  the  plea.  As  we  find  it  upon  tbe  re- 
cord, it  is  certainly  no  answer  to  the  first  count.  Tbe  plain- 
tiff is,  therefore,  entitled  to  judgment  upon  that  count ;  but 
I  think  it  right  that  the  defenda.nts  have  leave  to  amend,  oa 
payment  of  costs. 

The  first  ground  of  special  demurrer  to  the  2d*and  3d 
"  pleas,  is  directly  answered  by  the  case  of  Allen  v.  Watson^ 

cited  in  the  alignment ;  and  the  Sd  groui^d  is  virtually  att- 
swered  by  the  same  case*  Tbe  matter  excepted  to,  thirdly^ 
is  surplusage,  and  might  be  stricken  9ut,  nf ithout  impairing 
4he  effect  of  the  plea.  The  allegation  that  the  defendants 
revoked  the  bonds^  is  void,  and  the  revocatioa  ia  left  to  ope- 
rate upon  the  goners  of  the  arbitrator^. 

The  4th  cause  supposes  the  instrument  of  revocation  so  at*- 
terly  unintelligible  as  to  fail  altogether  in  the  effect  ascribed 
to  it  by  the  pleas.  I  am  not  satisfied  that  there  is,  as  con- 
tended  upon  the  argument,  any  reason  for  a  greater  strictness 
of  interpretation  in  this  case,  than  in  the  ordinary  one  of  ^ 
contract  between  the  parties.  If  the  latter  were  left  to  be 
governed  by  the  rules  of  syntax,  it  would,  many  times,  b^ 
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Jfnpossible  to  arrive  at  the  real  inteQtioo.(n)     Though  tiii$      utica, 

instnimeDt  be  iDformal,  and  the  defendants  have  failed  to  ' 

express  their  object  according  to  grammatical  rules  ;  yet,  if 

an  intention  to  revoke  can  be  gathered  from  the  entire  deed, 

yre  must  give  it  the  same  operation  as  if  expressed  in  the 

plainest  terms,  (o)     It  is  averred,  in  the  pleas,  that,  by  this  Cow!  379.  * 

writing,  the  powers  of  the  arbitrators  were  revoked ;  and, 

knowing  the  relation  in  which  the  parties  stood  to  each  oth-     /^x  j^  ^jrp^ 

er,  it  is  impossible  not  to  see  that  such  was  the  consequence  ^  ^^  ^fP*^ 

.  ,  133.  Co.  LtitL 

intended  by  the  defendants.     In  this  light  it  must  have  been  223.  1  Buiitr, 
viewed  by  the  plaintiff  and  the  arbitrators.    Their  powers  )^^f  1^7^,  ^' 
were  effectually  revoked,  atfd  their  subsequent  proceedings  Piowd.  156. 
unauthorized  ancj  void#  ^' 

But  it  is  contended,  fifthly,  that  the  prayer  of  the  plea 
should  have  been  only  in  bar  qf  the  award — ^not  the  actioiu 
It  is  true  that,  by  the  revocation,  the  penalty  of  the  bond  i^ 
forfeited,  and  an  action  lies  upon  it  to  recover  the  damages 
actoally  sustained,  Qut  the  pleas  answer  the  action,  as  one 
brought  upon  the  bond  and  awards  The  plaintiff  should 
bare  assigned,  foir  breach,  the  revocation  itself,  had  she  in- 
tended  to  avoid  these  ples^s.  As  she  has  not  done  so,  but 
goes  for  the  non-performancq  of  the  award,  the  plea  is  right. 
It  is  a  full  and  perfect  answer  to  an  action  resting,  as  this 
does,  upon  the  validity  of  the  supposed  ^W£|rd  :  whereas, 
had  the  prayer  been  simply  in  bar  of  the  award,  it  would 
have  been  bad,  as  professing  to  answer  a  part  of  the  count 
only. 

To  the  6th  cause,  it  was  correctly  answered,  in  ai^men^ 
that  nothing  appears,  shewing  the  submission  to  have  been 
made  a  rule  of  Court.  Had  the  rule  been  entered,  a  revoca- 
Hon,  afterwards,  would  have  been  a  contempt  of  Court,  for 
which  the  party  would  have  been  punished ;  but,  till  made  a 
role,  it  is  a  mece  agreement,  in  its  nature  revocable.(/>)  .     fp)Tt^ 

I  am,  therefore,  of  opinion  that  the  defendants  are  entitled  ^^^• 
^  judgnotent  on  the  2d  and  3d  pleas,  with  leave  to  the  plain- 
flS  to  amend,  on  the  usual  terms. 
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UTiCA,  WooDwoRTH,  J.    The  first  count  is  on  a  bond  for  th© 

t^-v^J^  payment  of  money.  Plea,  that  the  defendants  revoked  and 
disaniRiiljed  the  bond,  and  all  the  powers  granted  to  Strong 
and  Mitchell^  the  arbitrators.  The  demurrer  is  well  taken 
to  ibis  plea.  Jt  oaight  have  been  treated  as  a  nullity,  had  the 
plaintiff  so  elected.  -  It  is  more  than  probable  the  objection 
I  is  stricli  juris,  and  diat,  had  the  condition  been  set  out,  it 

fvould  have  contained  a  submission  to  arbitrators.  The  de- 
fendants, however,  have  not  chosen  to  crave  oyer ;  and, 
consequently,  have  not  laid  a  foundation  for  giving  effect  to 
their  plea. 

The  second  count  sets  out  a  bond,  with  condition,  submit- 
ting  to  arbitrators.  It  recites  an  award,  and  avers  perfor- 
mance. The  third  count  is  on  the  award,  setting  out  the 
bond  of  submission  as  iijduceipent,  and  avers  non-perfor- 
mance. 

The  defendants  plead,  separately,  to  the  second  count,  a 
revocation  of  th^  bond  and  all  powers  granted  by  the  same, 
before  award  made  :  to  the  third  count,  ^  hke  plea. 
The  plaintiff,  after  praying  that  the  bonds,  in  the  2d  and  34 
counts,  be  enrolled,  and  graving  oyer  of  the  dee<J  of  revo-t 
eation,  delnurs,  9pecially,  to  the  2d  and  3d  pleas.  The  first 
Miuse  of  demurrer  is  not  well  taken.  Notice  of  the  re-^ 
vocation  is  implied  in  the  fact,  that  it  was  revoked,  prior 
to  the  making  the  award ;  for,  without  notice,  the  dee^ 
would  not  have  amounted  to  a  revocation.  (16  John.  210.) 

I  shall  only  notice  the  3d,  4th,  5th  and  6th  causes,  the 
others  being  frivolous,  and' not  attempted  to  be  supported^ 
The  all^ation,  that  the  defendants  revoked  the  bond,  is,  at 
most,  only  surplusage.  I  consider  it  as  intending  no  more 
than  that  the  bond  was  revoked,  so  far  as  it  delegated  pow*; 
ers  to  ihe  arbitrators.  The  same  objection  was  taken,  in  :/H*^ 
fm  ▼•  Watson,  (16  John.  205)  and  overruled. 

The  fourth  cause  rests  on  the  ground,  that  the  revocaXioa 
is  unintelligible,  and  doed  not  apply  to  the  bond.  By  trans-, 
posiog  the  words,  "  take  notice  that,"  it  will  read,  "  we  re* 
yoke  the  arbitration  bonds  executed  by  us."  A  strict  literal 
and  grammatical  construction  would  often  be  ab&urd,  some- 
times contradictory,  s^d  frequently  unjust.    A  liberal  ecu-* 
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luderation  is  to  be  had  of  tlie  whole  instrument,  in  rektioa      utic^, 
to  the  subject  matter,  to  discover  what  was  the  intention  of    ^^f^,,^*^'^ 
the  parties.     In  many  cases,  courts  of  justice  have  supplied       Frets 
words,  transposed  them,  or  considered  them  merely  as  sur-       f^^g 
plusage. 

In  Griffith  v.  Goodland,  {Sir  T.  Raymond,  464)  the  de? 
fendant  covenanted  with  the  plaintiiT,  his  executors,  &c. 
that  he  should  have  seven  parts  of  all  the  grains,  made  in  the 
defendant's  brew-house,  for  a  certain  term.  The  breach  as- 
signed was,  that  the  defendant  had,  with  intent  to  deceive 
the  plaintiff,  put  divers  quantities  of  hops  into  the  malt,  of 
which  the  grains  were  made,  by  reason  whereof  they  were 
spoiled.  After  verdict,  there  was  a  motion  in  arrest  of 
judgment ;  but  judgment  was  given  for  the  plaintiff,  because 
^'  the  intention  of  the  parties  is  to  be  considered,  in  all  con- 
tracts, and  it  was  the  intent  of  the  parties  here,  that  the 
plaintiff  should  have  the  grains  for  the  use  of  his  cattle,  and 
they  will  not  eat  them  when  hops  are  put  into  them."  The 
defendant  had,  literally,  performed  his  contract.  He  had 
not  covenanted  that  he  would  not  put  hops  into  the  malt. 
Bat  the  Court  judged  of  the  intent.  They  knew  that  the* 
grains  were  intended  for  the  plaintiff  ^s  cattle ;  and,  there- 
fore, concluded  that  mixing  hops  with  the  malt,  which  pre- 
vented the  use,  was  against  the  spirit  of  the  contract,  and, 
therefore,  a  breach  of  the  covenant. 

The*  prayer,  in  the  plea,  is,  "  whether  the  plaintiff  ought 
U>  maintain  her  action  thereof,''  &c.  I  perceive  no  sufficient 
objection  to  this  prayer  ;  for,  if  the  plea  is  good,  the  defen- 
dants are  entitled  to  judgment  on  these  pleadings.  It  is  no* 
•answer  to  say,  the  bond  still  remains  in  force,  on  which  the 
iplaintiff  may  assign  other  breaches,  and  recover  her  actual 
damages :  this  is  admitted.  The  effect  of  the  judgment  for 
the  defendants  will  be  in  bar  of  the  award  only — the  plea 
implies  no  more — so  that  the  plaintiff  may,  notwithstand- 
ing, proceed  to  recover  her  actual  damages* 

As  to  the  sixth  cause,  there  seems  to  be  a  mistake,  in 
point  of  fact.  By  the  submission,  "  the  award  may,  by  ei-* 
tfaer  party,  be  made  a  rule  of  the  Supreme  Court."  This 
was  prospective  merely.    It  does  not  appear  that  any  rule 
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.  uTicA,  has  ever  been  enterecl.  It  Was  competent  for  the  defendanti 
'^^Jj^,,^^'  to  revoke,  at  any  time  previous  to  the  entry  of  the  rule  an  j 
Fbets  tnaking  the  dwan!.  In  Milne  ii  others  v.  Gratrii^  (7  £05^,' 
WKm  ^^^^  ^^^^  EllerAoraugh  observes,  ^^  there  is  nothing  in  the 
statute  to  render  a  submission  irreivocable.  while  it  contin*^ 
ues  executory.  The  statute  says,  ^  It  shall  add  may  be  law- 
ful, for  parties  to  agree  that  thfeir  submission  shall  be  made 
a  rule  of  Court,  which  agreement,  (that  is,  so  long  as  it  ex- 
ists as  an  agreement,  unrescihd^d)  shall  or  may  be  entered 
of  record*^  After  it  Is  made  a  rule  of  Court,  the  party  can- 
not, indeed,  rescind  it,  without  incurring  a  breach  of  that 
rule  ;  but,  till  then,  it  has  its  binding  force  as  an  s^eement 
only,  to  submit  to'  the  award  of  the  arbitrat6r,  whose 
Authority  is,  in  its  nature,  revocable,  and,  for  the  breach 
of  which  agreement,  the  party  has  a  remedy  of  another  sort.* 
Then,  if,  before  any  award  made,  one  of  the  parties  have 
revoked  the  authority  of  the  arbitrators,  they  cannot  make' 
taj  award  to  bitid  him*" 

My  conclusion  is,  thait  thi^  plaintiff  is  entitled  to  judgment 
on  the  demurrer  to  the  first  plea,  and  the  defendants  tx/ 
judgment  on  the  special  demurrers* 

Sutherland,  J.  concurred. 

Judgment  accordingly/ 
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H£AtY  agaitisi  Utlv. 
Error  from  the  Court  of  Common  Pleas  of  Franklin     Whether  a 

rf-.  mi  ••1^11  'i.    contractor  sale 

Lounty*  The  action  m  the  Court  helow,  was  assumpsit,  „  reacinded  or 
by  £7%  against  Heaiy^  upon  a  special  agreement  by  Hca/y,  J^JfJ^'^f  J^ 
to  parcbftse  certain  ash  oars  of  Utly.  Plea,  the  general  is-  parties,  is  a 
itte.  The  cause  was  tried  on  the  \Olh  day  of  October,  g,"^*^herf 
1822,  and  a  verdict  found  for  the  plain  tiff  below,  for  g!63,69,  the  evidence 
upon  which  the  Court  below  rendered  judgment  with  fcosts.  the  acts  and 
A  bill  of  exceptions  was  taken  at  the  trial,  which  was  in  sub-  declarations 

'  from  wbicn 

stance  as  follows  :  such  an  effect 

Oil  the  trial,  Samuel  P.  Mms  was  sworn,  as  a  witness  for  ciear*Mid'o^ 
ftc  plaintifi;  and  testified  that,  in  August^  1819,  one  Spots-  disputed. 
vfoad  made  a  contract  with  Vtli/y  to  purchase  all  the  oars  where  C7.  sold 
which  he,  fS/y,  could  procure  before  Spotszoood^s  raft,  then  ^rtainoarsto 
lying  in  Salmon  River,  should  arrive  at  the  Coteau  de  Lac,  chased  by  S. 
about  thirty  miles  below  ;  that  the  price  agreed  upon  per  the '^*  were 
foot  he  did  not  recollect ;  that  the  oars  were  to  be  deliver-  delivered  to  s, 
ed  at  the  Coteau  de  Lac,  in  time  not  to  impede  the  progress  after  declared 
of  the  rafit :  that  the  witness  and  Utly  started  immediately,  ***  y-  *****  ^ 
and  wait  down  the  nver  St.  Lawrence,  and  procured  and  for  them ;  that 
brought  to  the  Coteau  de  Lac,  the  next  day,  at  night,  Utly^s  Ser"and**d2 
can  ;  that  Spotswood  then  objected  to  receive  them,  on  ac-  the  best  he 
count  of  their  not  coming  in  time ;  HxaXSpotswood'^s  raft  then  them ;  and  C. 
lay  at  the  Coteau  de  Lac,  and  lay  there  all  the  next  day,  as  *°°^.  *^«™  ^ 

•  »  ^  /•  .  cordmfiriTj  and 

the  witness  thinks  ;  that  it  was  hindered  from  going,  on  ac-  delivered 
count  of  adverse  winds  ;  that  the  next  day,  after  the  witness  ^tl^^ho^oS 
and  Utly  had  arrived  with  the  oars,  Spotswood  agreed  to  re-*  them,  and  U. 

gave  a  receipt 
and  order  to 
Herriek^  in  which  he  called  them  his  (IPs)  oars,  and  thereby  appropriated  a  part  of  the  pro- 
eeoda  thereor,  when  the  same  should  be  sold  ;  f^eld,  that  Uie  contract  of  sale  was  rescinded 
by  tifeese  declarations  and  acts  of  the  parties  ;  that  the  property  in  the  oars  was  thereby 
revested  in  171  and  that  he  could  not  be  considered  as  the  mere  agent  of  H.  either  in  faett 
or  front  ruetMaiiy;  that  consequently  H.  was  not  liable  to  U,  for  the  di^ercnce  between  tbo 
contract  price  and  the  sale  price,  as  he  would  have  been,  had  the  relation  of  vsDdor  an^ 
rendoa  stall  continued  to  subnst  between  hun  and  H. 

Meidf  also,  thai  in  an  action  in  the  Court  of  Common  Pleat,  by  U,  against  H.  for  the  dif- 
ference between  the  contract  and  sale  price,  the  court,  upon  the  above  taclh  shpvld  fa^Vi 
QDa-floited  the  plaintiff ;  and  that  their  refusing  to  do  so,  was  ^cror. 

▼eiA  I.  44 
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unoA,      ceiFQ  tbem  at  the  colliog  of  the  witness,  if  they  were  deliv^v 
"J^ljl^j^  ^"f^d  tj  a  given  hour  tfaa(t  day,  alleging  that  he  wanted  to  go 
dawA  the  river,  himself,  before  the  raft  went ;  that  the  wit- 
oeas  called  <he  oars,  and  presented  the  culling  bill  to  Spots* 
mood^  not  £ir  from  the  time  agreed  upon,  the  witness  thinks 
a  few  minutes  after  the  hour,  but  those  who  assisted  in  the 
culling  tbo«^ht  it  was  before  the  honr  agreed  upon  ;  that 
Spciswood^  on  the  presentation  of  the  bill,  evaded  saying 
whether  be  would  take  them  or  not,  but  observed  he  would 
see  about  it  at  die  Cedars^  a  place  still  farther  down  the  riv- 
er ;  that  thei  number  of  feet  of  oars  was  4614,  as  appears 
by  tbe  bill  df  culling  ;  that  the  witness  went  down  to  Mm' 
tread  on  the  raft ;  that  the  oars  also  went  there  on  the  raft ; 
that,  at  Montreal^  Utly  took  the  oars  from  Spoiszvood^s  raft, 
and  delivered  them  to  a  Mr.  Uerrick,  to  take  to  Qucbfc^  to 
deliver  to  Doctor  Jtfan,  to  be  sold  for  Utly^s  benefit ;  that  the 
witness  does  not  know  that  Utltf  made  any  claim  upon  l^ots- 
wood  or  Hecdtfy  at  Montreal^  or  elsewhere,  for  the  pay  for 
the  oars.     In  answer  to  the  question  whether  Spolswood  was 
Ibaly^s  agent,   the   witness   answered,    that  Heali/    told 
him,  in  Montreal^  that  he  had  sent  Spotswood  to  Salmon  Riv^ 
er,  to  surange  and  collect  a  debt  he  had  against  £ni;m,  and 
also  one  ti^inst  Go^e,  and  that  he  was  his  agent  for  that  pur- 
pose ;  that  Spolswood  received  boards  and  planks  of  Erwim 
and  Gore,  of  which  the  raft  was  composed  ;  that  he,  the  wit- 
mess,  had  about  $100  worth  o    lumber  on  the  raft,  which  he 
had  agreed  to  seU  to  Spotswood.    The  witness  further  testis 
fied,  that,  on  th<3  same  day  that  the  contract  was  made,  t/2- 
Iff  ddivered  oars,  ta  the  value  oC  betvreen  ten  and  twenty 
dollars,  to  l^tewood^  which  were  taken  on  the  raft  before  it 
left  Salmon  Rivefm    The  witness ,  further  testified,  that  Vlijf 
took  the  oars,  which  he  had  put  upon  the  raft,  and  delivered 
them  to  Herrick^  at  Montreal  /  and  that,  if  all  were  not  so 
taken  by  Utiy^  Spotswood  had  paid  him  for  such  as  were  not 
so  taken,  and  the  witness  had  no  doubt  that  they  were   ^11 
taken,  except  the  small  quantity  of  between  ten  and  twenty 
dollars,  above  mentioned. 

Beruy  Batgly^  sworn  on  the  part  of  the  plaintiif,.  testified 
thai,  in  jfvgii5(,  18.19,  Spotspwad  hired  him  to  t^kp^d<^wn  to 
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AforUreal,  from  Sdlmon  River  ^  fire  cribs  of  boards  and  flanks,       ^'^^'^ 
which  he,  Spotswoody  had  received  from  £ndt»attd<ifor«,     'SJv'^w 
for  Healy  ;  that  the  cribs  Tf  ere  ready  made,  in  the  Satrfum 
River^  and  the  witness  was  to  run  them  to  M&ntrmij  for  $W 
pertrib;  that,  after  the  witness  had  started  from  tMmM 
River,  with  the  five  cribs,  Spotswood  told  him  he  had  bought 
a  quantity  of  oars  of'C??y,  at  a  penny  half  penny  per  foot^ 
to  be  delivered  at  the  Coteau  de  Lac  ;  and,' after  the  arriral 
of  €9/y'i  oars  at  the  Coteau  de  Lac,  and  aft^  Bpotswmd  had 
agreed  to  take  the  6ars  upon  the  calling  df  Samuel  P,  Jfims, 
Spotswood  came  upon  the  r^ft,  and  directed  the  witness  td 
haul  them  irpon  the  raft,  (which  he  did  as  fast  as  they  were 
coUcd)  and  that  he,  the  witness,  should  be  paid  for  taking 
them  to  Montreal ;  that,  at  the  Coteau  de  Lac,  the  raft  was 
wind  bound  a  few  days  ;  that,  as  Utly^i  oars  were  culled 
by  Samuel  P.  JVmw,  he,  the  witness,  pulled  them  on  the 
raft'^  tliit^atthe  Ccifars,  or  below,  before  the  raft  arrived  in 
JIhntreat,  Spothfood  came  on  the  raft.  He  told  UUy  that  he 
haflbeien  disappointed  about  receiving  money ;  that  he  couh^' 
not  pay  for  the  oars  ;  and  that  he,  Utfy,  must  do  the  best  he  - 
could  wfih  them ;  that,  at  Montreal,  he  delivered  the  fire 
cribs  to  ^otsioood,  at  the  cross,  about  three  miles  below 
town,  iOki  that  Healy  paid  him  for  taking  them  down,  as  an 
hobest  man  should  ;  that  Spoistoood  had  agreed  to  find  all 
(he  oars  necessary  to  propel  the  raft ;  that  he  did  not  find 
them,  nor  procure  them  ;  and  that  the  witness  #as  obfi- 
ged  tofind  such  oars':  that  the  witness,  after  he  had  received 
his  jiay,  claimed  a  further  sum  of  Spotswood,  for  fifading  such 
oaih,  and  dsb  taking  the  tXly  oars  to  Montreal ;  that  Spots-. 
Toood  agireed  to  submit  the  amoant  of  thii?  Kit  to  some  lum- 
berman;  and  that  he  Md'Spotszcood  did  go  down  to  the 
cross,  and  there  submitted  the  bill  to  a  Mr.  Herrick.  wfa'6 
d^cvded  it  to  be  reasonable ;  that  it  amounted  to  ]^^4,  whieh 
sudi^  J^/!^oo«f  agreed  to  pay  the  witnesd,  on  going  up' to' 
lit€^i  sfdfe^'  in  town  ;  that  he  ^t\A' Spotswood  weht  to  the 
store^  and'  Spotswood  and  Heafy  had  a  private  conversation, 
wUch  the  witness  did  not  hear  i  and,  soon  after,  Spotswood 
came  tothe  witness,  and  refuted  to  pay  th^  f$4,  alleging  that 
he,  the  witness,  must  get  ft  out  of  Brarr/t'and  Oo-oe,  -who 
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uTiCA,  oughj;  to  have  fumisbed  the  oars  for  propelling  the  raft;  ifaift 
Aijffosums.  .^jj^  witness  sold  to  Spotswood  about  eleten  hundred  feet  of 
oafS,  winch  went  down  on  the  raft^  and  which  Heal}/  paid,  the 
witness  for,  in  Montreal;  and  which  oars  he,  the  witness, 
und^stood  Healy  sent  to  QuebeCj  hy  Mr.  Herrick*  This 
witness  ako  stated  that,  in  a  conyersation  with  Htaly^  he 
understood  froai  him,  that  Spotswood  was  his.  {Healy^sy 
agent,  so  iar  as  it  related  to  all  lomber  contract,  which  he 
{Spotswood)  had  made  at  Salmon  River^  or  near  there. 

Samuel  Sanborn^  Jim.  ^worn  on  the  part  of  the  plaintiff^ 
testified,  that  it  was  worth  jilO  to  take  100  oars,  areraging 
eighteen  feet  long,  from  Salmon  River  to  Quebec  ;  and  that  it 
was  worth  about  as  much  to  take  them  from  the  Coteau  dc 
Lac.. 

Charles  H*   Wheeler^    sworn   on  the  part  of  the  plain- 
tiff, testified  that,  the  next  season  after   Spotswood   tocdt* 
down  the  rail,  he,  the  witness,  had  a  conversation  with 
Ihaly^   relative    to  Spotswood;  that  the  witness  inform-, 
ed  Hea^  that  there  was  great   dissatisfactipn  at  Spots- 
tD§od?s  conduct  at  Salmon  River;  that,  parti<;ularl7,  Spotswood  . 
had  made  a  contract  with  Utly^  relative  to  oars,  and  that 
Utbf  was  gveatly  dissatisfied  with  Spotswood^s  conduct ;  upoa 
wluch  Healy  observed,  he  had  the  .gre;atest  confidence  in 
Spotswood^  and  should  ratify  all  lumber  coptracts  made  bj 
him,  when  at  Salmon  River ^  ., 

Eksnezer  Qurtis^  sworn  on  the  part  of  plaintiff,  testified, 
that  be  sold  a  few  oar^  in  Quebec^  in  the  autumn  of  1 819,  at 
one  penny  per  foot,  being  the  highest  price  that  he  could  o  V , 
tain  (br  Vfod^t.Jifo^  I  th^  the  Doctor  told  him  he  wished  he 
had  sold  thefb  al^  at  ^t  price,  if  he  could  have  efiected 
surii  aak  immedi^^;  Ui^t  oars  were  very  low  at  that. 
tiBDe in  Qve^e*  •         ,^ 

Here  the  plaintiff  nested  his  cause*    The  defendant  thea 
iQOved  fer  a  nonauit,  oa  the  ground  that  the  contract  was 
icscihded  hf  Utly  ^  a%d.  that  the  oai^  were  the  |iropertj  af 
lt(y,  whaci  delivered  by  him  to  Herrick ;  which  motio^i 
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The  defendant  then  iotroducedt  in  evidence,  a  lecei^t      utica, 
^md  order,  of  which  the  foUomng  are  copies :  ^S^^^^' 


"ileceived,  Montreal,  .August  12/ A,  1819,  o{  Martin 
Jhrrick,  ten  dollars,  which  he  is  to  take,  when  he  sells  my 
oars.  Henry  W(y." 

^^Mmireal,  Ai^ust  13,  1819.  Mr*  Htrrkk^  Sar,  pleafie  to 

liaj  the  bearer,  Stmttie/  P.  Mms^  i^tky  dothuns,  if  you  get  80 

much  for  my  oara,  above  what  is  paid. 

Htnrrf  Utly.^ 

After  the  introduction  of  the  receipt  and  order,  the  defen- 
dant renewed  his  motion  for  a  nonsuit,  on  the  ground  be* 
fore  taken ;  which  motion  was  again  overruled  by  the  Court. 

To.  these  decisions,  the  defendant  below  took  the  bill  of 
exceptions. 

X  Parkhurn,  for  the  plaintiff  in  error.  The  contract 
was  rescinded.  Spotswood  informed  Utly^  that  he  coald  not 
pay  for  the  oars,  that  be  must  do  the  best  he  could  with- 
them  ;  and  Utly  received  them  back,  and  delivered  them 
over  to  Htrrick.  Suppose  the  oars  had  sold  for  more  than  . 
the  penny  half  penny  per  foot,  will  it  be  pretended  that 
Heaty  could  have  recovered  the  excess  of  Utly  ?  It  is  plain, 
that  the  latter  might  have  received  the  entire  avails,  without 
being  at  all  accountable  to  the  former. 

Tt  is  good  cause  for  error,  that  thje  Court  below  vdused  to     . .  -^ 
iHteuit  the  plaintiff,  if  the  law  is  agaiort  the  plaioliff 'a  ac^  5akn,  19 

™P-C«)  (6)  S/tlbi; 

This  case  bears  no  anal<^  to  that  of  Sandx  fy  Cnmp  v*  395. 

Thy  tor  4r  Lovett,(.b)  upon  the  principle  a[  wkteh  the  Coirti 

below  refased  the  nonsuit.    In  that  ca$e,  the  wiieat  wtMim* 

ei  in  the  hands  of  the  vendors.    In  this,  the  oara  wece  m 

possession  of  the  vendee.    There  notice  was  gi^en  by  die 

Tender?,  to  take  away,  and  pay  for  the  wheat,  or  it  wooMbe 

sold  fer  the  account  of  the  vendors*    Here  the  oara  w«iw 

finally  re-delivered  to,  and  in  pos^session  of  the  vendore,  an# 

notice  was  given  of  the  intention  of  Utly^  to  take  mA 
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uTmA^      sdHtem  for  tin  MCouai  ol  Ibn^^  »d.  bold  him  respoosi- 

At^ustj^iW.  jjj^  f^j.  gjjy  difference  in  price. '  '^^  coatract  was  at  an 

HxALT      ead,  bj  the  consent  of  both  pantf'^s.    SpotBroood,  the  agent 

Uinr.       ^^  Healyj  and,  of  course,  with  bra  implied  assent,  directed 

UMy  to  do  the  best  he  could  with  the  oars,  to  wbith  Ully  as«- 

seated  by  i^-taking  the  possessiojUy  and  co&Terting  them'  to 

r/iiy^s  htt  own  use.<c) 

John.B5. 

Towers  V.  ^.   WhceleVy^  contra^     The  only  point  stated  in  the  bill  of 

JR.  133!      '     exceptions,  in  which  the  plaintiff  in  error  was  overruled,  is 

the  refusal  of  the  Court  below  to  nonsuit  on  his  motion.  He 

« 

must  be  confined  to'  this  single  point,  A  bill  of  exceptions 
is  not  designed  to  draw  the  whole  matter  into  examinatioo 
again,  but  only  the  points  to  which  it  is  taken  ;  and  the  par- 
hr,  BiU  ofEx'  ^Y  ^^^t  lay  his  iiQg<OT  on  those  p6ints.(<{)  Whether  a  vec- 
^'****Go^  diet  is  against  evidence  or  not,  is  a  question  which  cannot 
T.  Jodbfon,  5  arise  in  this  form.(<!)  The  motion  for  a  nonsuit^  was  on  the 
jPwIJ-^Jadk-  8<''e  ground' that  the  conti'act  had  been  rescinded,  by  Ihfe 
8  id.  507.  plaintiff's  own  showine. 


Ito.  169?"*14      ^^^  contract,  the  agency  of  Spot$:toody  and  the  delivery 
John.  307.       q(  the  oaw  at  the  Ccfteau^  with  their  value,  Were  clearly 
proved.     Upon  their  delivery,  atid  tlie  preselitment  of  the 
culler's  bill,  the  price  became  due*    Thi^  was  d0ne  at  the 
Coteau^  before  the  rail  started  for  Montreal ;  and  a  right  of 
action  accrued,  the    motnent  Spoiszcodd  refused  to  pay* 
Nothing  but  a  release,  or  a  contract  for  a  valuable  consider* 
.  ^^^^  ation,  coufd  defeat   Ihd  clainii,(/)    True,  Spotswaod,  tJi^ 
16  John^  lb.  agent  of  flt'a/y,  rfefused  to  piy  for  tlie  oars  after  their  arri- 
%idr,4S0,        ^g^j  ^^  ^^  Cedars y  saying  he  had  been  disappointed  about  iie- 
cefying  money,  arid  that  Utli/  must  take  the  oars,  and  do  the 
best  he  could  widfi  them.    It  is  true,  that  this  opeiatiid  to^ 
rescitfd  the  contract  on  the  part  of  Ilealy  ;  and  authodxed 
Ullytxi  take  and  sell  thd  oars  for  the  best  price  that  couldT 
be'  obtained,  holding  Hcaly  responsible  for  the  difference 
between  We  market  and  contract  prices.     The  declaration 
of  Spotswo'od;  that  Utli/*  mmt  do  the  best  he  could  with  the 
o&rs,  was  equivalent  to  ^m  appointment  ol  agency*     EVeU 
Without  such  an  appcAntment,  the  law  constituted  Utlyzxx 
agent  to  sell,  which  was  no  waiver  of  hb  right  to  damages^ 
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tor  breach  of  the  contract.    The  whole  bw,  on  this  ques^      ut{«»4 
tion,  is  coiisi<j€red  in  Sflnds  et  al.  v.  Tfiylor  et  al.{g)  ^^f^^J:^^' 

Utly^s  taking  the  oa^  from  the  rafjt.  at  Montreal^  and  sen" 
(Ung  them  to  Qy^bec^  to  be  sold  for  his  benefit,  standing  alone 
and  unexplained,  is  not  even  prima  facie  eiridence,  that  he 
had  rescinded  the  contract.    It  was  a  circumstance  a^brding  404f  i(  teq, 
ground  for  presumption  and  conjecture  only.    At  sdl  events, 
whether  the  declaration  of  Spotswood^  and  the  subsequent 
conduct  of  ^//y,  rescinded  the  contract,  was  a  pure,  unmix- 
ed question  o(  fact^  appertainii^  exclusively  to  the  province 
of  the  jury  to  determine.  *  If  a  mixed  question  of  law  and 
fact,  the  rule  would  be  the  same.     A  variety  of  evidence 
had  been  given  to  the  jury,  without  any  objection  to  its  ad- 
missibility.    It  was  clearly  proved,  (hat  a  cause  of  action 
once   existed.     Whether  this  had  been  waived,  released, 
abandoned  or.  destroyed  by  the  act  of  Uily^  was  the  only 
question  in  the  cause,  and  was  a  question  of  fact.    Had  the 
defendant  below  intended  to  withdraw  the  evidence  from 
the  jary  altogether,  and  so  refer  the  whole  matter  to  the  de- 
termination of  the  Court,  he  should  have  tendered  a  demur- 
rer to  the  evidence,  upon  which  the  jury  would  have  been      W  ^^^  v- ' 
discharged  ;  or  assessed  the  damages  contingently, (A)    The  John.  307-8. 
Court  should  refuse  a  new  trial  upon  this  evidence,  on  the  79?^^*   ^^' 
ground  that  it  belonged  to  the  jury.(i)     The  admissibility  LewU  v.  Fw, 
of  the  evidence  being  established,  how  far  it  conduces  to  h.  5^206  i. 
the  proof  of  the  fact,  which  is  to  be  ascertained,  is  not  for     (0  ^"^/ohn, 
the  Judge  to  decide,  but  for  the  jury  exclusively.(  j')     The      (j)  2  isdd'B 
Court  below  could  not,  therefore,  have  nonsuited  the  plain-  "^^J^^^      f 
tiff,  without  a  manifest  invasion  of  the  province  of  the  ju-  Wa»h.  Rep. 
tj*     They  were  bound  to  submit  the  cause  to  the  jury. 
Formerly  it  was  held,  that  the  Court  could,  in  no  case,  com- 
pel the  plaintiff  to  be  nonsuited  :{k)  and  the  farthest  this  p^%Iq^2T 
Court  have  gone  is,  to  say,  that  a  Court  of  Comnwn  Pleas  /^.  281,  Wat- 
ongbt  to  nonsuit,  when  the  evidence  is  so  clearly  again  st  the  ^^  ^'  ^^^^' 
plaintiff  that  ttiere  is  no  dispute  about  the  iacts,  or  any     (0  P^'^f^  ▼- 
metghing  of  testimony,  falling  totthm  the  province  of  the  335. 
jnry,{l)  or  where  the  evidence  of  the  plaintiff  cn/trc/y/az7*  to  ^^^  ^^^  ^• 
maintain  his  case.(m)  In  the  last  case  cited,  the  plaintiff  fail-  John.  VSl. 
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ed  to  prove  the  note  against  all  the  defendants,  and  there .wais 
no  evidence  properly  before  the  jury.  This  case  presents  the 
true  point  of  distinction  ;  for  the  Court  are  the  exclusive 
judges  of  the  admissibility  of  evidence  ;  and  of  its  legal  ef- 
fect j  when  referred  to  them  by  demurrer  and  joinder.  The 
matter  here  urged,  as  a  ground  of  non-suit,  if  entitled  to  any 
weight  at  all,  went  merely  in  discharge  of  the  action  ;  and 
there  is  no  complaint,  that  the  whole  case  was  not  fairly  suIk 
mitted  to  the  jury. 

« 

Savage,  Ch.  J.     The   boundary,  which  separates  the 
powers  and  duties  of  Courts  and  Juries,  has  long  been  weH 
defined.     The  jury  are  to  ascertain  and  determine  ^ny  facts 
which  are  disputed  ;  the  Court  are  to  pronouhce  the  lam 
upon  those  facts.    The  facts  established  in  this  case,  beyond 
dispute,  are  the  contract  between  Utly  and  Spotswood  for  the 
oars,  the  agency  of  Spotswood,  the  delivery  of  the  oars  by 
Utly,  and  the  receipt  of  them  by  Spotswood^  at  Coteau  de  Lac* 
Had  the  evidence  closed  here,  there  would  be  no   doubt  a- 
bout  the  plaintiff's  right  of  recovery.     The  important  ques- 
tion then  is,  has  he  divested  himself  of  that  right  ?  Spots-wood 
told  Utly,  at  the  Cedars,  that  he  had  been  disappointed  in 
procuring  money,  and  could  not  pay  for  the  oars  ;  and  that 
he  (Utly)  must  do  the  best  he  could  with  them.     What  re- 
ply Utly  made  does  not  appear ;  but,  at  Montreal,  he  took 
the  oars  in  question  from  Spotstooodh  raft,  and  sent  them  bj 
Mr.  Herrick  to  Dr.  Man,  at  Quebec,  to  be  sold  for  his  {Utly^s) 
benefit.     He  calls  them  his  oars,  in  the  receipt  and  order  on 
Herrick,  for  the  proceeds  of  the  sale.   These  facts  are  equal- 
ly undisputed.     A'question  of  law,  then,  arises  for  the  Court 
to  decide,  viz.  whether  the  declaration  of  ^potstoood,    and 
the  subsequent  taking  the  oars  from  the  raft,  and  disposing^ 
of  them  for  Utly'^s  benefit,  he  treating  them  distinctly  as  his 
own,  are  not  full  evidence  of  a  resale  of  the  oars  by  Spois' 
wood  to  Vily.  In  my  opinion  they  are,  even  independent  oC 
the  receipt  and  order ;  and  that  the  plaintiff  shewed  no 
right  to  recover  :  that  it  was  the  duty  of  the  Court  below 
so  to  have  decided  :  and  that,  of  course,    the    plaintiflf 
should  have  beeu  nonsuited.    I  think  this   case  clearly 
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distinguishable  from  Sands  ^  Crump  v.  Taylor  &  Lovett^  re-  utica, 
lied  upon  by  the  defendant's  counsel*  In  that  case,  the  de-  ^^rv^^w^ 
fendants,  after  receiving  pari  only^  of  the  wheat  sold,  refus- 
ed to  take  the  residue,  and  the  plaintiffs  were,  of  necessity^ 
compelled  to  dispose  of  it.  But  in  this  case,  the  entire  sub' 
Jtct  of  the  contract  was  delivered*  It  was  perfectly  optional 
\n(b  Utlyj  whether  he  would  take  back  the  oars  or  not ;  and 
his  doing  so  can  be  accounted  for,  upon  no  other  princi- 
ple, than  the  intention  to  re-purchase  them  in  payment  of 
his  debt,  or  to  rescind  the  contract,  upon  the  alledged  inabil- 
ity of  Spoiswood  to  pay  for  them. 

I  am  accordingly  of  opinion,  that  the  judgment  must  be 
reversed,  and  a  venire  de  novo  awarded. 

Sutherland,  J.  tt  was  in  evidence,  4bat  after  the  oars 
were  delivered  to  Spotswood^  and  were  on  their  way  to  Jlfon- 
irealj  and  when  Utly  was  entitled  to  his  pay  for  them,  Spots* 
-wood  told  him  he  could  not  pay  him,  and  that  he  must  take 
fb^  oars,  and  do  the  best  he  could  with  them.  He,  accor- 
dnigly,  accompanied  the  raft  and  oars  to  Montreal,  and  there 
delivered  them  to  Herricky  to  take  to  Quebec,  to  Dr.  Man, 
to  be  sold  on  Utly^s  account.  There  was  no  evidence  of 
7 ag^ent  b^ing  demanded  for  the  oars,  at  Montreal,  either  of 
Heahf  or  Spotszoood,  or  of  any  notice,  to  either  of  them, 
that  the  plaintiff* would  sell  the  oars  on  their  account,  and  hold 
ftem  responsible  for  the  difference  between  the  price  agreed 
to  be  given  by  Spoiswood,  and  that  at  which  they  might  sell. 

Upon  this  evidence,  the  defendant  moved  for    a  non- 
suit, on  the  ground  of  its  being  apparent  that  Utly  con-  * 
ndered  the  contract  with  Spotswood  rescinded,  and  treated, 
and  disposed  of  the  oars,  as  his  own. 

I  think  the  nonsuit  ought  to  have  been  granted.  It  is  per- 
jktly  clear  that  Utly,  on  his  arrival  at  Montreal,  considered 
fbe  contract  at  an  end,  and  the  oars  as  his  own.  And,  on  the 
aafhority  of  the  cases  of  Pratt  v.  Htdl,  (\ 3  John.  Rep.  334) 
and  Foot  v.  Sabin,  (19  John.  154)  the  refusal  to  grant  the 
nonsuit  was  error,  for  which  the  judgment  must  be  reversed, 
«od  a  venire  de  novo  awarded,  returnable  in  this  Court. 

Vol*  I.  « 
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UTICA,  WoODWORTH,  J.  disscnted.     He  said,  the  purchase  of  the 

Aa^asM^.  ^j^j^^  g^  ^  stipulated  price,  was  fully  proved,  as  well  as  the 

HsALT      subsequent  delivery,     Healy  admitted  that  Spotswood  was  his 

--  ^*  agent,  so  far  as  i^lated  to  all  lumber  contracts  made  by  him 

at  or  near  Salmon  River.     From  this  state  of  facts,   [7//y 

was  entitled  to  recover,  unless  the  defendant  has  shewn  that 

the  contract  was  rescinded.     The  only  evidence  applicable 

to  this  part  of  the  case  is,  that  soon  after  the  delivery  of 

the  oars,  and  before  the  raft  arrived  at  Montreal,  SpolsToood 

informed  Utly  he  could  not  make  payment,  and  that  he,  f///y, 

must  do  the  best  he  could  with  them.     It  docs  not  appear 

that  any  reply  was  made,  nor  explanation  given,  as   to  the 

terms  upon  which  the  oars  were  to  be  taken.     At  Montreal^ 

Utly  took  the  oars  from  Spotswood'^s  raft,  and  delivered  them 

to  Herrick,  to  take  to  Quebec^  to  be  sold  for  his  benefit.   The 

highest  price  for  oars,  at  Quebec,  was  one  penny  per  foot : 

Spotswood'^s  contract  was  one  and  a  half. 

The  defendant  gave,  in  evidence,  a  receipt,  from  Utly  t© 
Herrickj  in  the  words  following  :  "  Rec'd.  of  Martin  Herrick^ 
ten  dollars,  which  he  is  to  take  when  he  sells  my  oars  ;"  al- 
so, a  draft  for  $40.     A  motion  was  then  made  for  a  nonsuit, 
on  the  ground  that  the  contract  was  rescinded,  which  was 
overruled,  and  the  defendant  excepted.     There  was  no 
question  of  fact  to  be  submitted  to  the  jury.   It  is  a  mistaken 
,view  of  the  case,  to  say  tliat  the  jury  were  to  decide  wheth- 
er the  contract  was  released  or  rescinded.     The  right  to  re- 
cover depends  oh  the  legal  eflect  of  Spotswood^ s  direction  to 
the  plaintiff,  to  do  the  best  he  could  with  the  property,  and 
his  subsequent  acts.     In  the  case  of  Sands  ^  Crump  v.  Tay^ 
lor  i^  Lovett,  (5  J$hn^  395)  the  plaintiffs  sold  to  the  defea- 
dants  a  cargo  of  wheat,  who  received  a  part,  but  refused  to 
receive  the  remainder.     The  plaintiffs  made  a  tender  of  the 
residue,  and  gave  notice  that,  unless  the  defendants  received 
and  paid  for  the  whole,  the  residue  would  be  sold  at  auction 
and  they  held  responsible  for  any  deficiency.     The  Cou  rt 
held,  that  the  contract  between  the  parties,  and  its  part  exe- 
cution, produced  a  change  of  property ;  that  the  defendants 
became  entitled  to  the  wheat,  and  the  plaintiffs  to  the  price  ; 
that  they  became  agents  for  the  defendants,  from  necessity. 
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and  their  exercise  of  the  right  to  sell  oueht  not  to  be  viewed    ,  '^^'^^^ 
as  a  waiver  of  their  ngnts  on  the  contract. 

The  principle  of  this  case,  I  consider  decisive  of  the  pre- 
sent. The  sale,  by  TJily^  was  not,  per  scj  a  waiver.  The 
Tendor  having  a  right  to  sell,  where  the  possession  is  thrown 
on  him,  although  the  vendee  does^not  consent,  I  do  not  per- 
ceive how  any  well  founded  objection  can  be  raised,  after  the 
▼endee,  by  his  act,  restored  possession  to  the  vendor,  and 
fequcsted  him  to  sell  to  the  best  advantage.  By  this  act,  the 
▼endee  appointed  the  vendor  hb  agent. 

It  may  be  further  remarked,  that  the  plaintiff,  having  a 
tlear  right  to  recover  the  contract  price,  the  defendant  ought 
to  have  shewn  that  the  plaintiff  agreed  to  accept  the  oars, 
in  full  satisfaction.     But  there  is  no  such  proof.     The  plain- 
tiff merely  sells  at  the  request  of  the  defendant.     This  is 
perfectly  consistent  with  the  claim  he  now  sets  up.    He  cred* 
Hb  what  he  received,  and  demands  the  balance.  -  If  he  had 
received  more  than  the  contract  price,  he  was  liable  to  re- 
land  the  excess.     In  as  much,  then,  as  the  plaintiff  has  not 
released,  nor  received  payment,  in  full,  nor  given  his  assent 
to  rescind,  it  would  be  consistent  neither  with  law  or  justice, 
to  deprive  him  of  his  remedy.     I  cannot  conceive  that  the 
case  would  be  altered,  if  the  defendant  had  delivered  any 
other  property  to  the  plaintiff,  and  directed  him  to  sell  it.     It 
would  hardly  be  contended  that  it  extinguished  the  debt. 
There  must  be  proof  it  was  so  agreed,  before  we  can  arrive 
at  that  conclusion.    The  expressions  used,  shew  that  no  such 
thii^  was  intended.     If,  in  truth,  the  plaintiff  had  received 
back  the  property,  in  satisfaction  of  the  contract,  it  was  im- 
material to  the  defendant  what  disposition  was  made  of  it ; 
but  if  it  was  delivered  to  an  agent,  to  be  applied,  th  n  the  di- 
rections, as  to  the  sale,  are  pertinent,  and  accord  witi  'he  in- 
tent.    I  am  of  opinion,  that  the  Court  below  decide     ''.or- 
rectly,  there  being  no  evidence  that  the  contract  was  resi- 
ded ;'  and,  consequently,  tlie  judgme  t  should  be  af&rmed. 

Judgment  reversed. 
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Sacia  against  De  Graaf. 

dant's    dis-  "      Error  from  the  Court  of  Common  Pleas,  of  the  county  of 
^e^^^fnsow^nt  ^^^^^^^^^^i/^  ^^  reverse  a  judgment  of  that  Court,  render- 
act  of  the  3d  €id  on  appeal  from  a  Justice's  Court.     The  action  was  as^ 

wfif  iot  ^llll  *"'"^''^'  "P^"  ^  promissory  note  by  De  Graaf,  the  payee, 
vent  the  stat-  against  Sacia,  the  maker.  The  note  was  dated  the  2d  of 
tions  ru^mng  J^f^rch,  1811,  and  given  for  g42,50,  payable  one  year  after 
Son^'of "  tsl  ^^*^'  ^**  interest.  The  suit  in  the  Justice's  Court  was 
■umiwit,  upon  not  Commenced  till  JHarcA,  1819.     The  plea  was  the  gene- 

mad^^^'^b^fore  '^'  '^^"^  ^"*^  ^'^^  statute  of  limitations.  On  the  trial,  in  the 
the  act;  Uto'  Common  Pleas, in  JVoi^cmJ^r,  1820,  the  plaintiff  proved  the 

the  money  did  .  « 

not  fall  due  execution  of  the  note.  To  take  the  claim  out  of  the  stat- 
b-act*  tm  after  "*^  ®^  limitations,  the  plaintiff  offered  in  evidence  an  insol- 
the  discharge,  vent  discharge  of  Sacia,  under  the  act  for  the  benefit  of  in- 
tiona  ^in^^^the  Solvent  debtors,  and  their  creditors,  passed  April  3rf,  1811^ 
statute  of  lim-  which  had  been  received  as  evidence  before  the  Justice. 

itationa      will 

not  be  exten-  The  counsel  tor  the  defendant.objected  to  its  admission,  but 
rtruction  ^'lo  ^^  Court  overruled  the  objection,  and  admitted  the  evi- 
cases  within  dencc  ;  and  the  discharge  was  proved,  dated  February  Sd, 
not  within  the  1312.  Here  the  plaintiff  rested  his  cause*  The  counsel 
letter  of  the  f^p  ^j^^  defendant  moved  for  a  nonsuit ;  but  the  Court  Qver- 

•zceptions.    .  '  ^ 

vv  here  the  ruled  the  motion,  and  the  counsel  for  the  defendant  took  a 
piamtiffxn  Uve  ^jjj  ^j.  exceptions  upon  the  point.     The  jury  found  a  ver- 

tioned  diet  for  the  plaintiff,  of  fifty  dollars,  upon  which  the  Court 

proved    noth* 

ing:  more  tharf  gave  judgment. 

an      insolvent 

discharge,    in      5    yfr  j         ^j.  ^j^e  plaintiff  in  error.    If  a  Court  of 

answer    to    a  '  r     *- 

plea  of  the  Common  Pleas  improperly  refuse  to  nonsuit,  error  lie8.(a) 
itat^ons*;  heid^  JJolhing  was  produced  in  evidence  to  take  the  case  out  of 
that  the  jjj^  statute  of  limitations.     The  evidence  should  have  been 

havej  non-  of  the  disability  to  sue,  mentioned  in  the  statute,  or  a  n^w 
*"d^th  **"°  '  promise  or  acknowledgment.  In  this  case,  the  plaintiff  nev- 
fasing  to  do  so,  er  was  under  an^  incapacity  to  sue,  on  account  of  the  dis 

A  bUi  ©rexcep  charge,  which  was  void.  (Sturges  v.  Crowinshield,  4  Wheat. 

490D8  takea  t©  /^^«,  122.) 
t2)/eir  d^cisioxi. 

(a)  FoQt  v.  Sahin^  19  John*  lo4\ 
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J,  K.  PaigBj  contra.     This  case  is  clearly  within  the       utica, 
«quitj  of  that  provision  in  the  statute  of  limitations,  which     °£^^^^-^^ 
prevents  its  running,  where  there  is  an  incapacity  to  sue.         S^cia 
This  staitute  proceeds  upon  the  presumption  of  laches.(6)   j^^^  Graaf 
Here  has  been  none.     The  discharge  was  obtained  before 
the  note  fell  due,  and  consequently  before  the  statute  began  jr^^,  354, 
to  run.     The  act  of  1811,  passed  with  all  the  requsite 
formality,  and  the  Courts  of  the  state  gave  full  effect  to  it ; 
indeed,  they  considered  themselves  bound  to  do  so,  till  de- 
clared void  by  a  paramount    authority.'    Until   the    late 
decisions  in  the  U.  S.  Courts,  a  prosecution  upon  this  note 
would  have  been  idle.     The  statute  of  limitations  only  af- 
fects the  remedy  ;  the  debt  still  remains  due,(c)  and  the      (g)  5  Bt/j*. 
act  has  always  been  expounded  most  favourably  for  the  ^^*^* 
creditor.     By  the  words  of  the  act,(rf)  the  six  years  must       (d)   1  R, 
elapse  after  the  cause  of  action  has  accrued.     The  power  of     *         *  ^' 
the  plaintiff  to  prosecute,  was,  in  fact,  suspended  :  for  all . 
the  Courts  of  justice  were  shut  against  him,   till   within  a 
short  time  before  this  suit  was  brought.     His  cause  of  action 
did  not  arise  within  tlie  meaning  and  spirit  of  this  provision^ 
till  the  insolvent  act  of  1811  was  declared  a  nuUity. 

Curioj  per  Savage,  Ch.  Justice.      The  only   question 
which  can  arise  in  this  case  is,  whether  the  defendant's  hav- 
iog  obtained  a  dischai^e,  under  the  insolvent  act  of  1811, 
protects  the  plaintiff  from  the  consequences  of  not  prose- 
cuting within  six  years.     By  the  2d  proviso  to  the  5th  sec- 
tion of  the  act  of  limitations,(c)  excuses  for  disability  in  the      (c)  1 R,  L. 
plaintiff,  are  confined  to  infancy,  coverture,  insanity,  or  im-  ^^* 
prisonment.  The  only  excuse  allowed  by  the  statute,  arising 
from  the  act  of  the  defendant,  is  his  being  out  of  the  state  when 
the  cause  of  action  accrued,  lliough  the  defendant's  virtual 
protection^  from  prosecution  by  his  discharge,  produces  the 
same  result  as  his  abscence  from  the  state,  yet  we  are  not 
warranted  by  any  rule  of  construction,  in  deciding,  that  eve- 
ry cause  which  produces  the  same  effect  as  the  one  mentioned 
in  th^  act,  comes  within  it.  It  is  true,  that  the  reason  why  the 
absence  of  the  defendant  from  the  state,  excuses  the  plaintiff 
^m  prosecuting,  is,  that  the  defendant  is  beyond  the  reach 
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UTICA,      of  the  process  of  the  Courts  :  and  the  defendant's  dischai^e 
"S^i^^     placed  him  equally  out  of  the  reach  of  any  recovery  against 
him,  till  the  decision  by  the  Supreme  Court  of  the  United 
States^  in  Sturges  v.  CroToninshield.  But  it  is  not  for  the  Court 
to  extend  the  law  to  all  cases  coming  within  the  reason  of 
it,  so  long  as  they  are  not  within  the  Utierm  Several  cases  of 
equal  difficulty  may  be  supposed,  and  have  doubtless  often 
occurred,  which  have  never  been  holden  within  the  excep- 
tions  of  the  statute.     Ignorance  of  the  requisite  evidence 
to  prove  the  plaintiflPs  debt,  or  a  residence  of  the  defen- 
dant in  some  obscure  or  remote  part  of  the  state,  unknown 
to  the  plaintiff,  would  suspend  his  recovery,  and  sometimes 
more  effectually  too,  than  his  residence  in  a  neigbbouring 
state  :  and  yet  I  believe  the  statute  has  never  been  thoug^it 
to  except  these,  and  the  like  cases,  from  its  operation.  The 
*  Court  below  ought  to  have  nonsuited  the  plaintiff. 

Judgment  reversed.(/) 


(/)  It  has  been  decided  in  JHcusaehwells  and  Penntyhaniant  that  if  the 
plaintiff 's  action  be  for  a  fraud,  or  g^ow  out  of  the  fraudulent  act  of  the 
defendant,  the  action  may  be  brought  at  any  time  within  six  years  next 
after  the  fraud  is  discovered.  (71u  firtt  MauaehtuetU  Turnpike  Carp9~ 
raiixtn  v.  Fitli  et  al  3  Mau,  Rqi.  201.  Jana  r.  ConMoay  etal.  4  Yeaiet* 
Rxp.  109.) 
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UTICA, 
August,  1823« 


Porter  &  Porter  against  Talcott  &l  Bowers. 

Assumpsit,  to  recover  $6500,  being  the  difference  on  ex-  P®^*  °° 
changeofvessels,  tried  before  his  honour,  the  Ir.te  Mr.  Justice  »oods,  and  an 
Platt,  at  the  ^'ew•York  sittings,  on  the  2d  of  May,  1821.  *f/^/3|^fi.^^t 

The  declaration  was,  that  the  defendants,  at  the  several  cnce.  The 
times  thereinafter  mentioned,  being  traders  and  joint  dealers,  f^^  "*° 
under  the  name,  firm  and  style  of  Talcott  ir  Bowers,  at  New  Or-  .The  plaia- 
kans,  in  the  state  oi Louisiana,  to  wit,  at  the  city  oiKcxc  York,  setting  forth 
and  in  the  county  of  KewYork;  and  the  plaintiffs,  at  the  *|^  y^^^^ 
said  several  times,  being  traders  and  joint  dealers,  under  the  twe«n  them 
name,  firm  and  style  of  William  &l  Charles  Porter,  to  wit,  danta;\n/"" 
at  the  city  of  jVcw-  York,  and  in  the  county  of  Jiewr  York :  the}',  *J**t  ^^  defen- 

_^  rt        dants     agreed 

theplaintiffs,  on  the  15^Aday  of  Dcccm6cr,A.  D.1818,at,&c.  to  pay  ^500, 
i*ere  possessed  of  a  certain  brig  or  vessel,  called  the  Emma,  ^j^^e^^^ul^ 
as  of  their  own  proper  brig  or  vessel ;  and  the  defendants,  money— proof 
OD  the  same  day  and  year,  were  possessed  of  a  certain  ship  ^Jgnt  ^was^^to 
or  vessel,  called  the  Vigilant,  as  of  their  own  proper  ship  or  P*y  ™  »°^^' 

^^  at  4«  o  and  o 

vessel;  and  the  plaintiffs,  being  so  possessed  of  their  said  months,     the 
brig  or  vessel,  and  the  defendants  being  so  possessed  of  their  tro^u»hT^aft 
said  ship  or  vessel,  to  wit,  on  the  day"  and  year  aforesaid,  at,  the  notea  feU 
&c.  a  certain  discourse  was  had  and  moved  between  the  uiat'thL  iTno 

TarifLnce. 

The  common  count  for  goods  sold  and  delivered,  is,  in  such  a  case,  sufficient : 

Bat  it  would,  in  both  particulars,  be  otherwise,  had  the  suit  been  brought  for  not  giv- 
ii^  the  notes,  before  the  terms  of  credit  had  expired. 

The  defendants,  by  their  agent,  exchanged  their  vessel,  for  the  plaintiffs'  vessel,  and  the 
plaintiffs  agreed  to  take  as  the  difference^  ^6500,  and  to  receive  therefor,  ihe  promissory 
Dotes  of  the  agent  and  his  partner,  at  4,  6  and  8  months :  The  notes  were  given  accor- 
dingly, but  not  being  paid  ;  held^  that  there  not  being  an  agreement  to  receive  these  notes 
in  payment  and  discharge  of  the  defendants,  they  were  liable. 

And  thi3,  though  they  had,  at  the  time  of  the  contract,  and  to  the  time  when,  and  after 
the  notes  fell  due,  and  up  to  the  time  when  their  agent,  one  of  the  makers,  became  insol- 
vent, funds  in  liis  hands,  more  than  sufficient  to  pay  the  notes. 

Where  an  agent  buys  goods  for  his  principal,  and  gives  Iiis  own  notes,  they  are  consid- 
ered, so  far  a?  the  question  whether  they  operate  as  payment  is  concerned,  as  the  notes  of 
the  principal  himself. 

The  note  of  the  defendant,  given  at  the  time  of  the  sale,  is  no  payment,  unless  there  be 
in  express  agreement  to  receive  it  as  such. 

So  of  hi?  agenfs  note. 

The  question  is  the  same,  whether  the  note  be  given  for  a  precedent  or  cotemporary 
4ebt ; 

An'I  this,  whether  it  be  the  note  of  the  party,  or  of  a  third  person ; 

Bcin;;*  in  each  of  thcfe  cases,  whether  it  ipras  agreed  to  be  received  as  payment. 

Application  for  a  new  trial,  an  account  of  newly  discovered  evitJence,  considered. 
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UTiCA,      plaintiffs    and    the    defendants,    of  and    concerning    on 
^3^!^!^^,    '  exchange  between  the  plaintifls  and  the  defendants  to  be 
ToRTER      made,  that  is  to  say,  the  aforesaid  brig  of  the  plaintifis  for 

Talcott  *^^  ^^'^  ^'^^P  ^^  ^^^  defendants ;  and  upon  that  discourse,  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  in 
consideratiod  that  the  plaintiffs,  at  the  special  instance  and 
request  of  the  defendants,  would  exchange  the  said  brig  of 
the  plaintiffs  for  the  said  ship  of  the  defendants,  they,  the  de- 
fendants, then  and  there  undertook  and  faithfully  promised 
the  plaintifis,  that  they,  the  defendant?,  would  pay  to  the 
plaintiffs  the  sum  of  ^6500,  lawful  money,  &c.  to  boot,  with 
the  aforesaid  ship  of  the  defendants  for  the  aforesaid  brig  of 
the  plaintiffs,  when  they,  the  defendants,  should  be  thereunto 
afterwards  requested ;  and  the  plaintiffs,  in  fact,  say,  tliat 
confiding  in  the  promise  and  undertaking  of  the  defendants, 
so  made  as  aforesaid,  they,  the  plaintiffs,  afterwards,  to  wit^ 
on  the  day  and  year  aforesaid,  at,  &c.  did  exchange  their 
said  brig  with  the  defendants,  for  the  said  ship  of  the  defen- 
dants, and  by  reason  thereof,  and  according  to  the  promise 
and  undertaking  of  the  defendants,  so  made  as  aforesaid^ 
they,  the  defendants,  then  and  there  became  liable  to  pay, 
and  ought  to  have  paid  to  the  plaintiffs,  the  said  sum  of  $6500, 
to  wit,  at,  &c.  Yet,  &c.  {assigning  a  breach  in  the  non" 
payment  of  the  ^6500,) 

And  whereas,  heretofore,  to  wit,  on  the  day  and  year  a- 
'  foresaid,  at,  &c«  in  consideration  that  the  plaintiffs,  at  the 
special  instance  and  request  of  the  defendants,  would  deliver 
to  them,  the  defendants,  a  certain  other  brig  or  vessel  of 
them,  the  plaintifis,  of  great  value,  called  the  Emma,  in  ex<> 
change  for  a  certain  other  ship  or  vessel  of  the  defendants, 
called  the  Vigilant,  they,  the  defendants  undertook,  and  the  A 
and  there  faithfully  promised  the  plaintiff's,  to  deliver  the 
said  ship  or  vessel  of  the  defendants  to  the  plaintifis,  and  to 
pay  them  a  certain  sum  of  money,  to  wit,  the  sum  of  ^6500, 
lawful  money,  &c.  in  exchange  for  the  said  brig  or  vessel  of 
the  plaintifis ;  and  the  plaintifis  aver,  that  they,  confiding  in 
the  promise  and  undertaking  of  the  defendants,  did  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at»  &c.  deliver 
Co  the  defendants  the  said  brig  or  vessel  of  the  plaintiffs,  and 
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althoagh  the  defendants,  in  part  performance  of  their  said      vtica, 
promise  and  undertaking,  did  then  and  there  deliver  to  the    ^^]^!^^^f/* 
plaintiffs  the  said  ship  or  vessel  of  them,  the  defendants,  in      Poktxr 
exchange  for  the  said  brig  or  vessel  of  the  plaintifis ;  yet,     taiI'ott 
&c.  {breach  as  before.) 

To  these  counts  were  added  a  general  count  for  goods, 
&c.  sold  and  delivered,  iii  the  usual  form,  with  the  money 
coants,  &c. 

To  this  declaration,  the  defendants  pleaded  nonriLssump^ 
struni  and  payment,  with  notice  of  set  off. 

At  the  trial,  David  5.  Squire^  a  witness  for  the  plaintifls, 
testified,  that  in  December^  1818,  he  was  a  clerk  to  Noah 
Talcoity  of  the  city  of  NewYorkj  who  was  a  merchant| 
then  carrying  on  business,  under  the  name  of  N.  ir  Dm 
Talcottj  (his  former  partner,  Daniel  TalcoU^  being  dead) 
and  who  is  brother  to  one  of  the  defendants*  That 
the  defendants  resided  in  New'Orleans,  and  that  the 
ihip  Vigilant^  owned  by  them,  was  then  lying  in  the 
port  of  Xew'York^  under  the  charge  of  Koah  Talcoit^  who 
exchanged  her  for  the  brig  Emma^  owned  by  the  plain- 
tifis,  who  were  merchants,  also  residing  in  JNew-York, 
but  that  he  was  not  present  at  the  bai^in  between  * 
them.  A  memorandum  was  then  shown  to  the  witness, 
which  he  testified  to  be  in  his  hand- writing,  and  that  it 
was  a  copy  of  an  entry  he  had  been  directed  to  make  by 
Mah  Talcotty  in  the  books  of  N.  ^  D.  Talcott,  in  the  words 
following,  viz : 

'^  December  bth.  Disposed  this  day  of  the  ship  Vigilant,  to 
Wuu  4r  Chs.  Porter,  in  exchange  for  their  brig  Emma,  allow* 
ing  them  ^6500,  payable  in  4,  6  and  8  mos.  to  receive  and 
deliver  on  Monday  next. 

**  The  damage,  the  Emma  received,  from  a  gsde  of 
wind)  prevented  the  exchange  till  the  15/ A,  which  was  con- 
sidered the  day  of  saile  by  the  parties.'' 

The  witness,  beii^  then  asked  by  the  plaintiffs'  counsel, 
if  Jfoah  Talcott  was  not  the  agent  of  the  defendants,  at  the 
tiioe  erf  the  transaction,  and  whether  the  exchange  was  not 
made  by  him  as  their  agent,  the  defendants'  counsel  ob- 
jected to  the  question,  and  insisted  that  the  agency  could  not 
You  I.  46 
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OTicA,      be  proved  ih  that  way,  especially  as  the  witnees  had  already 
^5^,^^^^^  '  testified,  that  he  was  not  present  at  the  bargain  for  the  ex- 
PoRTKR      change,  and  that,  as  the  supposed  agent  was  present,  he  was 
Talcott.     ^^  proper  witness  on  that  subject ;  and  the  Judge  decidii^ 
that  the  objection  was  well  taken,  a  bill  of  sale  was  then 
produced,  by  the  plaintiffs'  counsel,  purporting  to  be  execu- 
ted, under  seal,  by  the  defendants,  by  theif  attorney,  J^oak 
Talcott,  to  the  plaintiffs,  for  the  ship  VigUant  ;  and  the  wit- 
ness testified,  that  he  was  a  subscribing  witness  thereto*  But 
the  Judge  stating  that  sdfficient  proof  had  not  been  produ- 
ced, as  to  the  authority  of  JfocJi  Talcett,  for  executing  this 
bill  of  sale,  the  plaintiffs  then  calied^iA/baA  Talcott^  who  tes- 
tified, that  he  T^as  the  general  agent  or  factor  of  the  defen- 
dants, in  the  city  of  J/eW'Tark,  they  residing  and  carrying 
on  business,  as  merchants,  at  /iew-Ortedm  ;  that,  in  Decent 
bery  1818,  he  bargained  with  the  plaintififs,  in  the  city  of 
New-York,  for  the  exchange  of  a  ship,  owned  by  the  defen- 
dants, called  the  Vigilant ,  for  a  brig  caUed  the  Elmma  /  that 
'  he  executed  a  bill  of  sale,  as  attorney  for  the  defendants,  of 
the  ship  Vigilant  J  to  the  plaintiffs,  and  received  a  bill  of  sale, 
executed  by  John  H.  Rowland^  to  the  defendants,  of  the 
brig  Emrm,  and  was  to  pay  the  plaintiffs  ^6500  difference^ 
in  the  notes  of  his  house ;  that  he  executed  the  bill  of  sale  of 
the  VigUant^  as  attorney  for  the  defendants,  under  the  sup- 
position, at  the  time,  that  he  had  a  power  of  attorney,  under 
seal,  from  them,  enabling  him  so  to  do ;  but  he  had  since  dil- 
igently .searched  for  the  supposed  power,  and  could  not  find 
it.    He  thinks  he  had  such  power  of  attorney,  but  he  can- 
not swear  positively  to  that  fact.    He-  furrier  stated,  Chat 
tiie  defendants  had  had  the  use  of  the  brig  Emma  ever  since 
the  exchange,  and  that  she  was  still  employed  and  owned  by 
them. 

The  plaintifis'  counsel  then  proposed  to  read  the  biH 
of  sale,  but  the  defendants'  counsel  objected,  that  the  aa- 
thority  had  not  been  sufficiently  shewn.  The  Judge  reaer- 
ved  the  question,  and  permitted  the  bill  of  sale  to  be  read, 
which  bore  date  the  Ibth  Decemhtr^  1816,  and  was  for  ttie 
consideration  of  ^5000,  executed  by  Noah  Ta^ott^  as  attor- 
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ney  for  the  defendants,  under  seal,  reciting  the  r^stry,  and      utica. 
«  containing  a  covenant  to  warrant  the  title  to  the  ship*    The     ^!^^!^^*^^ 
plaintiffs  then  read,  in  evidence,  a  bill  of  sale,  executed  by      Poetxr 
John  H.  Horwland  and  Calth  Barsiow^  of  the  brig  Emmay  to 
the  defendants,  dated  the  IGtAday  of  December,  1818. 

John  H.  Howlandf  a  witness  for  the  plaintiffs,  testified, 
ftat,  at  the  time  of  the  sale,  he  and  his  partner  held  the  brig 
Rnnutj  which  was  roistered  in  their  names,  and  had  been 
conveyed  to  them  by  the  plahitifis,  as  surety*  for  advances 
made  by  the  plaintiffii  but  which  the  plaintiffi  repaid  them  ^ 
that,  by  the  plaintiffs*  direction,  about  the  15th  of  Decern^ 
her,  1818,  they  transferred  the  brig  to  the  defendants,  by  the 
above  mentioned  bill  of  sale. 

Da-qid  S»  Sqvire  further  testified,  that  the  actual  exchange 
of  flie  vessels  did  not  take  place  tiD  the  1 5th  December,  by 
reason  of  a  storm  which  intervened,  and  drove  the  Em- 
ma from  her  moorings  ;  that  J^oah  Talcott  gave  three 
Botes  of  his  house,  JVl  Sz  D.  Talcott,  amounting  to  {6200, 
there  being  some  arrangement  made  as  to  the  J(300,  the  res- 
idue of  (he  sum  agreed  to  be  given  on  the  efchange*  The 
plaintijBs  then  produced  the  notes,  which  are  in  these  words : 

^rPoor  months  after  date,  we  promise  to  pay  Messrs* 
WUUam  jf*  Charles  Porter j  or  order,  two  thousand  one  bun* 
died  and  sixty-six  dollars  VWH  ^^he  received.  J{ew^York, 
IM  Deer.  I^IZ, 

JV.  ^  D.  Talcott. 
|2166x%- 

*^  Four  months  after  date,  we  promise  to  pay  Messrs. 
WUUam  Jy  Charles  Porter,  or  order,  two  thousand  one  hun* 
dred  and  sixty^six  dollars  and  -f^,  value  received*  Jfem- 
Yorkj  I5th  Deer.  1818, 

V  J^.teD.  Talcott, 

''il866Vft« 

Jfew'York,  Deer.  lAihy  1816. 

Ninety  days  after  .date,  we  promise  to  pay  Mr.  J^oah 

Bramn,  or  cnrder,  eighteen  hundred  and  stxly-six  aollars  y%\, 

valoe  received. 

•  X  &  D.  Talcott. 

(hidoised,)  AbaA  JBroion.'' 
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uTic  A,  Henry  Post,  cashier  of  FVanktin  Bank,  called  by  the  plain- 

ngwt^^^OT.  ^j£^^  proved,  that  the  lai^est  notes  were  discounted,  for 

FoiLTKR      the  accommodation  of  the  plaintifls,  at  that  bank ;  were  pro- 

Talcott     *^sted  for  non-payment ;  and,  by  direction  of  J^oah  Bramn^ 

(who  had  indorsed  them)  were)  when  due,  charged  to  his 

account,  and,  some  days  afterwards,  delivered  to  him. 

Jfoah  Brofwn^  a  witness  for  the  plaintifis,  proved,  that  the 
three  notes  were  indorsed  by  him,  at  the  plaintiffs'  request, 
and  discounted  at  the  Franklin  .Bank,  and  taken  up  by  him 
when  due,  A*.  ^  D.  Talcott  stopping  payment  before  they 
became  due ;  and  that,  within  three  or  four  months  after- 
wards, he  settled  with  the  plaintiffs,  and  delivered  up  to  them 
the  notes. 

John  H.  Howland^  a  witness  for  the  defendants,  testified, 
that  Messrs.  Porters  had  paid  all  that  they  owed  him,  and 
redeemed  the  £mnia. 

Jfoak  Talcott,  the  abore  witness,  being  called  by  the  de- 
fendants, and  fuKher  examined,  stated,  that  he  made  the  bar- 
gain or  contract,  with  the  plaintifis,  for  the  exchange  of  the 
vessels,  both  of  which  were  then  in  the  port  of  Jiew-Yorkj 
the   Vigilant  being  consigned  to  him  by  the  defendants  ; 
that  hefiilly  informed  the  plaintiffs,  that  the  Vigilani  belong- 
ed to  Talcott  &  Boners,  the  defendants,  on  whose  account  he 
acted,  and  that  die  Emma  was  to  be  conveyed  or  transferred 
to  them.  The  agreement  was  finally  concluded  on  Soltinlayy 
the  bth  of  December,  1818,  and  was,  that  the  plaintiffs  should 
transfer  to  the  defendants  the  brig  Ijmma,  and  the  witness,  as 
attorney  of  the  defendants,  should  transfer  to  the  plaintiffs  the 
ship   Vigilant,  in  exchai^e,  and  that  JV.  ti    D.   Talcott 
should  pay  to  the  plaintifib,  for  the  difference  in  Talue  be- 
tween die  two  vessels,  |650Q,  in  die  notes  of  N.  &   Z>.* 
Tcdcott,  payable  at  from  six  to  eight  months,  in  three  equal 
payments  ;  that  the  plaintifis,  at  first,  wished  a  shorter 
credit,  which  the  witness  refused :  they  also  wished  biA  to 
give  an  indorsement  on  the  notes,  which  he  ako  refiised  :  it 
was  a  matter  of  negotiation  between  them — he  wishing  to 
obtain  as  long  a  credit  as  he  could,  and  they  endeavouring  to 
obtain  a  shorter  one  ;  that  it  was  clearly  and  distincUjr 
deiBtood  between  him  and  the  plaintiifi,  that  the  witness 
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to  give  the   notes  of  his  houee,  «M  &  />•    Talcotti  for      utica, 
the  iSdOO ;  that  the  credits  were  to  be  in  three  equal  ^JSJI^Ji:,!^ 
pajments,    at  fouF^  six,  and   eight  months  ;    that    the      Portbh. 
payment  was  to  be  made  by  the  witness'  house,  and  that.    •r^JJi.--, 
nothing  was  said,  nor   any  intunation  made,  directly  or. 
indirectly,   during    the  negotiation^  that  the   defendants 
were  to  be,   in  any  wise,  liable  for  the  payment  of  the. 
difference,  or  sum  of  ^6500^  or   any  part  thereof  ; .  that 
this  agreement   was  made  on   Saiurdayj  *4ie  5th,  day  of 
December,   and   the  vessels  were  to  be  reciprocally  de* 
livered  on  the  Monday  followii^.     The    plaintiffs    sug- 
gesting, that  they  wished  paper  at  a  shorter  credit,  whicb. 
might  be  discounted    at   the    bank,  the  witness  agreed, 
that  he  would  give  his  notes  at  a  shorter  credit,  if  desired, , 
upon  the  understanding  that  the  plaintifis  dipuld  provide  for 
the  same,  until  the  expiration  of  the   respective  credits .  ^ 

stipulated  by  the  baigain,  which  the  plaintifik  agreed  to  ;  , 
that  a.  storm  occurred  on  the. Sa^tirc/oy.  following,  which 
drove  QieEmma  from  her  moorings,  and  it  boing  apprehend- 
ed, she  might  have  sustained  damage,  the  final  execution  of 
the  baigain  was  postponed  to  the  \5ik  of  December^  when 
the  vessels  were  respectively  transferred  and  delivered  \  the 
witness,  as  attorney  of  the  defendants,  executed  the  bill  of 
sale  of  the  VigUaniy  and  delivered  her  to  the  plaintiffs,  and 
John  H.  HomUmd,  by  the  plaintiffs'  direction,  executed  the 
bill  of  sale  to  the  defendants,  of  the  Emmaj  and  delivered 
her  to  the  witness,  as  agent  of  the  defendants  ;  that  agree- 
ably 'to  the  understanding  and  arrangement,  the  plain- 
tifisy  on  the  day  of  the  delivery  of  the  vessels,  requested 
of  the  witness  two  notes,  each  for  ^2166,66,  payable  to 
themselves  respectively,  at  four  months,  which  he  drew  and 
gaye  them,  being  the  two  notes  first  above  set  forth,  and 
diordy  afterwards  they  obtained  frpm  him  aqother  note, 
pajrable  at  ninety  days,  in  favour  of  .ATooA  Bropn,  which  he 
alsogavefor  {1866,67;  that,  at  the  time  of  the  exchange^ 
be  opened  an  account  in  his  books  with  the  plaintiffs,  in 
which  he.  gave  them  credit  for  the  difference  of  $6500^ 
and  chai^ged  them  with  the  notes,  so  that  as  the  notes  were 
leas  than  th.e  amount  of  the  credit  by  $30p,  that  balance  ap« 
peared  due  them  on  the  account ;  but  it  was  distinctly  under* 
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ITTICA,      gtood  between  him  and  ttie  plaintiffs,  that  althou^  he  varied 
v^^^v^n^^     ^^  amount  and  times  of  payment  in  the  notes  given,  yet,  the 
•  PoRTKR      same  being  for  their  accommodation,  (hey  were  to  be  re- 
^ALGOTT.    ii^^^ed  and  kept  running  in  such  manner  as  to  leave  him  ta 
pay  the  amounts  stipulated,  at  the  times  they  would  res- 
pectively become  due,  accordiqg  to  the  agreement  on  the 
exchange  of  the  vessels  ;  that  he  also,  on  the  same  15th 
day   of   December  J    1818,     chaiiged    the   defendants    in 
his  account   witS   them,  with  the  {6500,    and    advised 
them  of  his  having  made  the  exchange,  and  the  chai^ 
against  them  9f  the  sum  in  his  accounts  ;  that  on  the  31  st 
day  oi  December,  1818,  he  made  up  and  transmitted  to  the 
defendants,  his  account  current  with  them,  including  the 
charge,  fn  which  the  balance,  after  crediting  himself  with 
the  chaise  due  on  account^  was  upwards  of  {7000  ;  that 
the  *house  of  TalcoH  fy  Bowers^  at  the  time  of  the  ex- 
change, had  a  balance  in  hands,  his  exceeding  {]  SOOO ;  that 
they  had  been  many  years  established  as  a  mercantile  house 
in  Nen-Orleans,  and  he  had  been,  and  at  the  time  in  ques* 
tion,  was  their  factor  or  general  agent,  in  relation  to  com- 
mercial concerns  in  the  city  of  J^ewYork  ;  that  they  were 
in  the  habit  of  making  him  consignments  to  large  amounts, 
and  drawing  upon  him  and  directing  investment^  and  remit- 
tances to  be  made,  which  transactions  involved  an  account 
of  several  hundred  thousand  dollars  ;  that  be  had  desired  the 
defendants  to  keep  in  his  hands  as  large  a  balance   as 
they  could*  conveniently,  for  the  purpose  of  affording  hinx 
facilities  in  business  ;  that  he  had  never  requested  them  ta 
make  remittances,  or  otherwise  furnish  him  with  funds  to. 
meet  the  payment  of  the  notes  he  had  given  the  plaintifis,^ 
or  providing  for  the  payment  of  the   difierence ;  that  he 
had  such  funds  in  his  hands  at  the  time  of  the  bargain  and 
exchange ;  that  he  had  no  recollection  whatever,  that  he 
had  ever  expr^sed  to    the  plaintiffs  an  expectation  that 
funds  would  be  sent  him  by  the  defendants,  to  provide  for 
tiie  pa]rment  of  die  difference,  or  that  any  thing  of  the  kind 
was  mentioned,  when  the  bargain  for  the  exchange  of  vessela 
took  place ;  such  a  tiling  might  have  possibly  been  men* 
lioned,  bat  be  had  no  recollection,  of  it^  that  be  was  posi« 


OF  THE  STATE  OP  MEW-YORIL  3^7 

itft^  tfa^t  no  8ttcli  ezpectetiim  was  mentioned  or  expressed,  ^  ^^^^^^ 
«is  an  inducement  to,  or  ground  upon  which  the  contract      ^^^^-^^ 
was  made  ;  that  be  had  not  suspended  payment  at  that      FoBTsa 
time,  but  gave  the  notes  and  made  the  agreement  under  a     talcott. 
full  expectation  of  paying,  and  of  being  able  to  pay  the 
agreement  he  entered  into  in  that  respect,  as  the  monies 
would  become  due  ;  that  he  found  it  necessary  to  suspend 
payment  in  the  beginning  of  Mirch  ensuing  ;  that  on  the 
Both  day  of  February ^  ensuing  the  cohtract,  findii^  his  af- 
fairs pressing,  he  advised  with  two  or  three  friends,  who 
agreed  to  give,  him  some  aid,  and  he  then  expected  to  be 
able  to  go  on  and  meet  his  engagements ;  but  circumstances 
proving  unfayour^ble,  he  finally,  in  the  beginning  of  March^  ^ 

ibund  it  necessaiy  to  step  payment* 

John  H.  Hoalandj  being  further  examined  by  the  plain* 
tifis,  stated,  that  before  the  agreement  for  the  exchange  was 
made,  the  plaintifis  spoke  to  him,  on  the  subject  of  takipg 
Al  &  Dm  Talcott^s  note  for  the  difference  ;  that  the  pub* 
lick  opinion  of  .AT.  ^  D.  TalcoUU  solidity  was  various  ;  and 
the  witness  himself,  from  what  he  understood,  would  not 
have  taken  their  notes  ;  and  he  so  mentioned  to  the  plain* 
tifis,  before  they  made  the  agreement  for  the  exchange  of 
vessels,  when  they  began  to  treat  on  the  subject,  and  told 
them  that  he  himself,  would  not  take  their  notes  without  se* 
curity.  And  he  refused  to  take  them  for  the  demand  due 
him  from  the  plainti£&,  and  they  made  arrangements  and 
paid  him  otherwise. 

Upon  this  evidence,  the  defendants^  counsel  moved 
lor  a  nonsuit,  but  his  honour  reserved  the  questions 
of  law,  arising  on  the  case,  and,  by  assent  of  counsel 
on  both  sides,  directed  the  jury  to  find  a  verdict  for 
the  plaintiffs,  subject  to  all  qu^tions  of  law,  to  be  re- 
served for  the  decision  of  the  Court ;  and  further,  to  find 
specially,  whether  there  was  any  agreement,  4hat  the  plain- 
tiffs should  give  entire  and  exclusive  credit  to  Jfoah  Talcott^ 
the  agent,  or  whether  the  credit  was  given  to  the  defendants 
as  principals,  or  whether  there  was  any  agreement  what- 
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uTicA,      ever,  in  regard  to  the  eventual  reaponsibility  of  the  defen- 
August,  1823.  Janta,  in  case  of  Koah  Tulcoti^s  insolvency. 
Porter  The  jury  returned  the  followitig  verdict :    "  We  find  for 

y-  the  plaintiffs,  ^7363,21,  subject  to  the  opinion  of  the  Cou  rt  • 
We  find  also,  that  in  the  contract  for  the  exchange  of 
vessels,  it  was  agreed,  that  the  notes  of  X.  &  D.  Talcoit 
should  be  given  for  the  difference,  to  wit,  for  $6500,  at  four, 
six  and  ei^t  months  ;  that  at  the  time  of  making  the  agree- 
ment, it  was  expressly  declared  by  JA>ah  Talcottj  that  he  was 
acting  as  the  authorised  agent  of  Talcoit  &  Bomtrs,  of  New- 
Orleans  ;  but  that  there  is  no  evidence  of  any  agreement 
or  mutual  understanding,  that  the  said  Talcoit  8i  Bowers 
were  or  were  not  bound  to  the  plaintiffs  for  the  amount  of  the 
notes  of  A*.  &  D.  Talcoit ,  in  the  event  of  their  insolvency.'' 
Connected  with  the  case,  was  a  motion  for  a  new  trial,  by 
the  plaintiffs,  on  the  ground  of  newly  discovered  evidence, 
which  it  is  unnecessary  to  state,  as  the  Court  were  with  the 
plaintiffs,  on  the  other  grounds ;  and  it  was  only  in  the  oppo- 
site event,  that  they  desired  another  trial.  This  part  of  the 
case  is  briefly  noticed  in  the  opinion  of  his  honour,  Mr.  Jus- 
tice Wood  WORTH,  to  which  the  reader  is  referred. 

D.  B.  Ogden,  for  the  plaintiff.    The  exchange  of  ves- 
sels was  valid  and  binding  upon  the  defendants.    An  au&or- 
ity,  under  seal,  was  no  more  necessary  than  in  the  side  of 
any  other  goods  or  chattels,  nor  was  a  bill  of  sale  necessa* 
ry.     It  may  be  so,  for  certain  purposes,  but  not  as  between 
(a)  Wool'  the  parties,  for  the  purposes  of  a  sale.(a)    If  a  bill  •f  sale 
c^  ten/  ^     ^  "^^  necessary,  it  follows,  that  the  power  to  sell  need  not 
John.  54.        be  sealed.    Whether  .AT.  Talcoit  was  or  was  not  the  general 
agent  in  J^ew-  York,  of  the  defendants'  house  in  New-Orleans ^ 
is  to  be  dertermined,.like  all  other  questions  of  agency,  from 
the  circumstances  of  the  case.    He  acted  as  the  defendants' 
general  commercial  agent,  in  a  varietyof  particulars,  detail- 
ed in  the  case  ;  and,  among  other  things,  in  the  sale  of  their 
property.    In  the  exchange  of  these  vessels,  he  acted  with- 
in the  general  scope  of  his  authority.    But  what  puts  this 
question  at  rest  is,  that  he  immediately  wrote  to  the  defen- 
dants, informed  them  of  his  agency  in  this  contract,  and  they 
recognized  his  act.    No  complaint  was  heard  from  them. 
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Tbey  took  posseMion  of  the  vessel,  received,  by  their  agent,      vricAy 
in  eiohange,  and  still  retain  that  possession.     The  plaintifis     ^^^v^^^^ 
took  and  retain  possession  of  the  other  vesseK    The  defen* 
dants  have  never  interposed  any  claim  of  right  to  it*    They 
have  thus  fully  recognize^  X  Talcdt'^s  acts. 

Are  they  not,  then,  bound  to  pay  for  ouf  vessel  ?  It 
will  be  said  that  We  received  the  notes  of  X  'talcoit  as  pay- 
ment* This  we  deny  i,  and  there  is  no  evidence  to  shew, 
that  they  were  so  received.  Before  his  notes  fell  due,  he 
was  insolvent.  He  says,  to  be  sure,  that  the  plaintifis  re- 
quested his  notes  ;  but  it  is  plain  that  this  must  have  heed 
Vierely  as  security,  for  there  is  no  evidence  of  an  express 
agreement  to  abandon  our  claim  against  the  defendants. 

At  any  rate,  whether  we  took  the  notes  as  payment  ot 
not,  was  a  question  fully  and  fairly  submitted  to  the  juiy. 
It  was  put  to  them,  to  say  distinctly^  to  whdm  the  credit  was 
given ;  upon  this  question  they  have  distinctly  passed,  and 
have  found  that  there  never  was  any  agreement  io  rely  on 
M  Talcott  alone.  This  was  properly  a  question  for  the 
juiy,(6)  and  their  decision  is  conclusive. (c)  (S)  JWlium 

Suppose  we  had  taken  the  note  of  the  principals  :  if  not  j^ikn.  310. 
paid,  there  is  no  doubt,  that  we  might  have  waived  the  ' 

notes,  and  proceeded  for  the  consideration.     The  note  of 
the  agent,  or  servant  of  the  principal,  is  holden  to  have  the 
same  e&ct  as  bis  own»(J)  On  the  question,  how  far  a  bill  or      (i)  JEvenii 
note  operates  as  payment,  we  refer  to  the  following  cases  :  OoimS^*"''  * 
Siednum  v.  Gooch,  (1  Esp,  Rep.  3  ;)  Putnam  v.  LeTvis^   (8  MS. 
John.  3W  ;)  T%e  People  v.  Howell^  (4  id.  296  ;)  Markle  v. 
Hatfield^  (2  id.  455  ;)  Owenson  v.  Morse,  (7  T.  R.  60  ;> 
Tapley  v.  Martens,  (8  id.  451  ;)  Bolton  v.  Richard,  (6  id* 
139  ;)  Puckfbrd  v.  Maxwell,  (id.  52  ;)  Brown  tt  aU  v.  Kew* 
fyet  al.  (2  F.  ^  P.  518  ;)  Murray  v.  Gouvemeur^  (2  John. 
CtU.  4S8  ;)  Herring  v.  Sanger,  (3  id.  71.)     The  case  of 
Everett  v.  Collins,  in  Campbell,  is  in  point,  and  m  Bolton  v. 
J?ur Aarcf,  Mr.  Wood,  (6  T.  R.  page  1 4'2,)  read  the  note  of  a 
manuscript  case,  which  will  be  foand  fully  to  sustain  the 
dcMTlif&e  we  contend  for  in  this.     It  was  decided  by  Ld. 
Thurhw,  on  the  petition  of  Dickson^  in  the  matter  of  Parker, 
a  bankrupt,  and  was  a  sale  of  goods,  io  be  paid  for  in  bilk,  at 
V#*.  I.  47 
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vTiCAf  two  months,  which  proved  unavailable,   and  the  creditOf 

O^-v^  ^^^   allowed  to  go  back   to  the  original  consideration* 

Porter  We  also  refer  to   Tobey  v.  Barber^  (5  John.  68,  72  ;)  a&4 

h,    ^' Schermerhom  et  a/,  v.  Loines  et  al*  (7  id*  311.) 

W»,  Slosedn,  contra,  submitted  the  following  points : 
1  •  That  the  action  for  goods  sold  and  delivered,  does  not 
lie  ;  the  contract  being  a  special  one,  as  proved  by  witness*- 
es,  and  found  by  the  verdict,  to  pay  boot  on  exchange  of 
f  essels,  in  a  particular  way. 

2.  That  the  contract  proved,  varies  from  that  laid  in  the 
special  counts,  the  boot  or  difference  being,  by  the  agree- 
ment, made  payable  in  J^*  &  £)•  TalcoWs  notes,  having  dif- 
ferent periods  of  credit. 

3.  That  the  plaintiffs,  with  full  knowledge  that  the  ex« 
change  and  baigain  were  for  account  of  the  defendants^ 
elected  to  take  Talcottj  the  agent,  as  their  debtor,  and  can- 
not afterwards  charge  the  principals. 

4.  That  an  agreement,  at  the  time  of  the  baigaid,  to  take 
the  notes  of  a  third  person  in  payment,  is  conclusive,  and  ex* 
onerates  the  purchaser* 

,  5.  More  especially  so  in  this  case,  where  the  agent  char-* 

ged.it  in  account,  and  deducted  the  amount  out  of  the  funds 
of  his  principals,  in  his  hands. 

He  remarked,  that  if  this  action  should  be  sustained,  it 
would  bear  very  hard  upon  the  defendants ;  for  A*.  Talcoit^ 
it  will  be  seen,  still  continues  laigely  indebted  to  them,  cm 
dealings,  as  their  agent. 

1.  There  is  no  doubt  that  the  agreement  to  give  the  notes 
of  .AT.  ^  D.  Talcottj  was  a  part  of  die  original  contract  of  ex* 
C  ^^^  4Ai6  ^2  change.     The  jury  &jdA  it  to  be  so.     This  is  a  plain  variance 
Ch.   PL   84.  from  the  agreement  as  declared  on.     It  is  clear,  that  Oim 
157.  *  general  count  for  goods  sold  is  not  sustained ;  for  this  w^as 

(/)  ^^7^  not  a  sale,  but  an  exchange,  which  is  different«(e)  It  has 
arg,  tn*i  H.  been  expressly  decided,  that  a  general  count  will  not  do^ 
w^pZisTm!  ^^^^  there  is  an  exchange.(/)  No  general  form  of  declar- 
49-.  ing  will  reach  the  consideration.    If  two  considerations  be 
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■tated,  antl  the  proof  be  of  but  one,  the  plaintifi*  cannot  re-      utica, 
eoirer.(g)  Augj«t^2d. 

2.  Nor  does  the  proof  correspond  with  the  first  and  sec-      Portkr 
ond  counts  of  the  declaration,  which  are  special.     The  first    •  Talcott. 
count  sets  forth  a  contract  to  exchange  the  vessels,  and  that 
ftie  defendants  undertook  and  promised  the  plaintiffs  to  pay  y,  M'Kih^^is 
them  6500  dollars  to  boot,  &c.     The  second  count  is,  that  ^^^^^^    2^- 
the  defendants  promised  to  deliver  their  vessel,  and  to  pay  57. 
B500  dollars^  in  exchange  for  the  plaintiffs^  vessel;  whereas 
the  contract  turns  out,  on  proof,  to  be  a  promise  to  pay 
the  6500  dollars,  boot  money,  in  the  notes  of  N.  ii  D*  Tal' 
€ottj  at  4,  6  and  8  months.     The  contract  is  wrongly  set 
out,  therefore,  not  only  as  to  the  kind  of  article  in  which 
the  payment  was  to  be  made,  being  the  notes  of  third  per* 
sons,  instead  of  money ;  but  the  effect  of  the  agreement,  as 
set  out,  is  to  pay  presently,  or  on  demand*   No  time  for  pay- 
ment is  specified  in  the  declaration ;  whereas  it  was,  in  fact, 
to  be  by  instalments.    When  the  party  proceeds  upon  a  spe- 
cial agreementf  he  must  state  the  contract  truly  in  every  ma- 
terial part.     la  Clark  ▼•  Gray^{h)  Lord  Ellenborongh  says,      (A)  6  JS;^/, 
*^  It  is  sufficient,  in  either  case,  to  state  so  much  of  each,  as  ^im  i  Ck,  pi, 
constitutes  that  contract,  the  breach  of  which  is  complained  300  k  301. 
of;  prescribes  the  duty  lo  be  performed,  and  the  time,  man- 
ner and  other  circumstances  of  its  performance,  with  this 
difference  only,  that  in  the  case  of  an  agreement,  not  uode^r 
seal,  the  consideration  must  be  stated,  and  no  part  of  the  en- 
tire consideration,  for  any  promise  contained  in  the  agree- 
ment, can  be  omitted/' 

The  finding  of  the  jury  also  differs  from  the  declaration. 
They  find,  n6t  that  money  was  to  be  paid,  but  notes ;  not 
that  these  were  to  be  paid  presently,  but  at  4, 6  and  8  months* 
It  will  be  seen  by  Lawes  on  Pleadings  113,  118,  how  far  the 
Courts  have  gone  in  holding  the  party  to  strict  proof  of  his  con- 
tract as  declared  upon.  It  will  be  seen  there»tbat  a  contract, 
which  is  in  the  alternative,  must  be  so  stated  ;  and  if  it  be  to 
do  more  than  one  act,  both  must  be  stated.  In  Robertson  v. 
ZryncA,(t)  the  plaintiff  was  nonsuited,  because  the  contract  mujohn 
was  declared  upon,  as  resting  upon  d^fviure  instead  of  9.  past  ^^^^ 
'consideration  ;  and  the  Court  say,    "  the  whole  case  cleaiiy 
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vrtcA^     9howfi,  that  a  special  agreement  did  exist,  in  rRgard  to  man- 
^5^!^^      ufacturiog  the  wool  for  ihe  plaintiff,  who  was  to  receive  the 
avails,  not  in  money,  but  in  «attinets,  npon  paying  OS  cents 
per  yard.    That  agreement  was  partly  executed,  and  had 
never  been  waived  nor  abandoned  ;  and,  because  (be  plain- 
tiff has  made  a  mistake  in  not  declaring  according  to  the  reed 
contrdct^  there  is  no  reason  why  he  should  be  permitted  to 
resort  to  his  general  counts.    The  whole  evidence  entirely 
contradicts  the  idea  of  a  general  sale  of  the  wool  to  the  de* 
fendant.     Where  there  is  a  count,  on  a  special  agreement, 
coupled  with  a  general  count  for  goods  eold,  the  plaintiff 
may,  undoubtedly,  abandon  his  special  count,  even  after  he 
has  attempted  to  prove  it,  and  (ailed,  and  may  then  resort  to 
tiis  general  count.     But  this  can  only,  be  done  where  the 
proof  is  adapted  to  the  general  count*     It  c^n  never  be  al* 
lowed  where  the  goods  were,  in  truth,  delivered  under  a  spe- 
cial agreement,  as  in  this  case  ;  and  where    the  plaintiff 
mi^t,  beyond  all  <}uestion,  sustain  a  proper  count,  on  a  spe- 
cial  agreement     A  contrary  rule  would  enable  the  plaintiff 
in  every  case,  by  his  mere  volition,  to  convert  a  special  con- 
tract into  a  general  indebitatus  assum£,sit.^^     Thus,  it  makes 
no  difference  that  a  special  contract  is,  in  part,  executed. 
The  plaintiff  must,  notwithstanding,  proceed  upon  the  spe* 
eiai  contract,  and  cannot  declare  generally.     This  is  by  no 
means  an  idle  distinction  \  for,  had  the  plaintiff  declared 
here,  according  to  the  truth  of  the  case,  that  the  boot  was 
payable  in  these  notes,  instead  of  money,  he  could  never  have 
recovered ;  because  the  defendant  might  have  shewn  per- 
p^g^  5*  *  formance.     In  Dutton  \,  Solomonson^{j)  Ld.  AharUy^  C.  /• 
iaeited^vrg.in  decided,  cxprcssly,  that  a  Contract  to  pay,  in  a  bill,  could. 
im  Bui  Sen'L   '^^  ^  waived,  and  an  indebitatus  assumpsit  resorted  to« 
The  Court,  then,  should  have  charged  the  jury  in  favour  of 
the  defendant,  on  account  of  the  variance*     It  is  matter  of, 
substance,  that  the  proof  should  be  secundum  allegata. 

As  to  the  3d,  4th  and  5th  points,  it  is  plain,  that  a  right  of 
action,  in  the  plaintiffs,  never  existed  at  all ;  or,  if  it  once 
existed,  it  has  been  discharged.     The  defendants  were  ap* 
prized  of  the  assumption,  by  J^.  Talcotty  who  himself  coa« 
iidered  it  an  assuniption  in  his  own  right ;  for  the  ^6500 
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wefe  charged  to  tiie  defendants,  at  the  time  of  giving  the 
notes,  and  an  account  of  the  sale  and  assumption  immedi- 
ately  transmitted  to  them.    JV.  TalcoU  treated  the  mat- 
ter in  the  same  way,  in  the  account  which  he  opened  be- 
tween his  house  and  the  plaintiifs.    He  credited  them  with 
the  boot,  and  charged  them  with  the  notes.    The  jury  do 
not  find  that  the  defendants  were  ever  liable  ;  and,  it  is 
plain,  they   never  considered   themselves    so ;    for    they 
credtted  ^T.  Talcoit  for  the  amount  of  his  assumption.     He 
then  owed  them  about  j^  13,000;  but,  being  perfectly  sol- 
vent, it  is  manifest  that  the  notes  were  given  in  good  faith* 
Suppose,  then,  that  Jf.  &  D.  Talcott  were  strangers — not 
agents,  and  there  would  be  no  doubt;  for  wherever  the 
party,  at  the  time  of  the  sale, '  agrees  to  take  the  notes  of 
third  persons,  this  is  a  part  of  the  contract,  and  cannot  be 
abandoned ;  though  if  notes  are  received  for  a  precedent 
debt,  they  will  not  operate  as  payment,  unless  received  ex- 
pressly in  satisfaction.     The  reason  is,  because  the  party, 
having  been  once  absolutely  bound  to  pay  the  debt,  the  note 
is  considered  as  mere  security,  and  the  debt  is  not  satisGed 
by  ibe  security,  unless  that  be  paid.     This  distinction  nms 
through  all  the  cases.(A:)    In  Whitbeek  v.  Van  J>fess^  the  a- 
greement  was  not  express  to  take  the  note  at  the  plaintiff's 
own  risque,  but  it  was  put  upon  Ld.  HoWs  doctrine,  in  the 
cases  just  cited  finom  the  \2th  Mod,   Spencer^  J.  says,  in  that 
case,(/)  that  it  would  ^'  be  perverting  the  manifest  agree- 
ment of  the  parties,  if  we  were  to  pronounce  that  the  plain- 
tiff did  not  take  the  note  at  his  own  hazard."    In  the  same 
case,  be  pronounces  the  expressions  used  in  Johnson,  v.  Weed 
and  another j{m)  to  be  obiter^  and  unwarranted  by  authority. 
Expresswn  facit  cessare  lacittmij  et  conventio  vincunt  legenif 
are  established  maxims,  and  apply  with  peculiar  force  to 
the   present  case.     The   law  of  the   cases,  cited  on  the 
other  side,  is  not  denied,  but  they  do  not  apply.     The 
ease  of  Everett  v.  Collins  was  at  nisi  prius^  .and,  if  oppo- 
sed to  us,  it  is  well  worth  while  to  inquire  how  far  it  shall 
go  against  our  own  decisions.     But  it  is  enough  to  say,  that 
in  that  case,  the  debt  was  a  pre-existing  one.     Besides,  the 
Judge  puts  his  determination  expressly  on  the  ground,  that 
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UTiOA,     the  check,  being  that  of  the  defendant's  servant,  or  agents 
AugTOtj^i823.  ^^  equivalent  to  the  note  of  the  defendant  himself;   and 

Porter      the  cases  referred  to  in  Selw.  X  P.  (146,  notcy  Am.  ed. 

Talcott.  ^^^^0  *"  ^"^  upon  the  distinction  between  a  precedent 
and  subsequent  debt.  .AT..  &  Z).  *  Talcott  are  third  persons, 
substituting  their  own  responsibility  for  that  of  the  defend- 
ants. Nor  can  it  make  any  difference,  that  the  property 
has  come  to  the  defendants'  hands  ;  it  was  so  in  all  the  cases 

(n)  15  Eustj  cited.  In  Emli/  ei  aL  v.  Lye,{n)  it  was  held,  that  the 
house  receiving  the  money,  did  not  vary  the  express  con- 
tract, nor  authorize  the  insisting  on  an  implied  one.  But 
suppose  JV.  &  D,  Talcott  to  have  been  the  agents  or  factora 
of  the  defendants  ;  the  case  is  still  stronger  in  their  favour 
The  plaintiffs  acted  with  full  knowledge  of  the  relation  be* 
tween  them,  and  had  a  right  to  elect  which  they  would  mabe 
their  debtor.     A  class  of  cases  in  England  are  decisive  of  this 

(a)  15  Eoit^  point.     In  Paterson  et  aL  v.  Gandasequi^{o)  Ld.  Ellenbor' 

(p)  id.  64L  ^^S^  8ays,(/>)  "  I  do  not  find  any  case,  which  decides,  that 
wh^re  a  person  sells  goods  to  an  agent,  with  a  knowledge  of 
his  principal  at  the  time,  and  gives  credit  to  the  ageilt,  he 
can  recover  against  the  principal.''     And  in  Addison  v. 

(q)4Tauni.  Gandasiqtd,(q)  Mansfield^  Ch.  J.  8aya,(r)  "I  left  it  to  the 

(r)  ii,  680.  J^^J  ^^  ^^7'  whether  this  was  the  common  case  of  a  merchant 
here,  buying  for  his  correspondent  abroad,  on  which  he 
chai^d  a  commission,  or  whether  it  was  the  case  of  a  factor 
buying  goods  for  hia  principal ;  and  they  foundfor  the  de* 
fendant.''  An  action  will  lie  for  or  against  a  factor,  in  his 
y.  130.  ^^'^  name.(5)    The  plaintiffs,  before  taking  these  notes, 

made  full  inquiry  and  took  advice  as  to  the  responsibility  of 
ff.  &  jD.  Talcott ;  and,  indeed,  all  the  circumstances  of  this 
case  shew  a  credit  given  to  them  only.  To  bring  it  nearer  to 
Whitbeck  ▼.  Van  J^'ess,  an  indorser  was  required  and  refusedL 
It  would  be  unjust  to  make  the  defendants  liable.  On  (iie 
91st  of  December,  1818,  the  accounts  were  closed,  and  tiiia 
assumption  allowed  to  Jf.  Talcott,  by  the  defendants.  This 
was  at  a  time  when  Jf.  &  JD.  Talcott  were  solvent.  Now,  hy 
the  delay  and  their  subsequent  insolvency,  ttie  defendanls 
have  lost  the  power  to  call  the  funds  from  Uiair  bands. 
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T*  A.  Eimmtii^  in  reply.    We  cite  Brozon  et  al,  r.  Kewty      xjtici, 
il  al^{i)  to  shew  that  the  haidship  complaiiied  of  by  the  de-  ^"^^llj^,!^ 
fendauts  can  make  no  difference  in  the  result.     That  is  a     Portjer 
case  quite  as  strong  as  the  present  one.     The  defendants    ^^^'^^^ 
here  were  all  along  supporting  the  credit  of  Ji»  Talcoit  by 
remittances.  ft  P .  5 18* 

The  contract  in  question  was  made  and  entered  in  the 
books  of  the  defendants'  agent,  with  sufficient  formality  to 
have  satisfied  the  statute  of  frauds.  Such  a  contract  can 
aever  be  controlled  by  parol  evidence.  In  this  memoran* 
dum,  nothing  is  said  about  the  notes.  It  was  to  prove  K* 
Talcoit  agent,  that  we  called  him.  We  wanted  him  for  no 
ottier  purpose.  So  far  and  no  farther  is  he  properly  our 
witness.  As  to  all  the  other  facts,  to  which  be  testifies,  he 
wtt  called  by  the  opposite  side;  and  becomes  their  wi'tness  } 
and  so  far  as  he  contradicts  the  memorandum,  or  varies  it, 
his  testimony  is  inadmissible. 

][Mr.  Slosson  here  referred  to  a  case,  to  shew  that  the 
Inemorandum  was  not  conclusive.  He  said  it  was  not  the 
act  of  both  parties  ;  and  he  cited  Mechanicks  and  Farmers 
Bank  v.  Smith.](u)  n5?l'4'^''^''' 

Emmett.  What  makes  the  memorandum  the.moro  con- 
cloBive  is,  fliat  a  copy  was  transmitted  to  the  defendants* 
They  accepted  &e  vessel,  and  confirmed  the  whole  transac- 
tion. The  notes  were  alluded  to,  at  the  time  of  the  con- 
tract^ noerely  as  a  collateral  means  of  &cilitating  the  cred- 
it. They  were  not  regarded  as  a  payment ;  and  with  this 
accords  the  finding  of  the  jujy*  But  the  very  nature  of  the 
transaction  creates  a  liability  in  the  defetidants.  It  is  truC) 
as  asserted,  that,  by  the  law  merchant,  the  factor  of  a  for 
eign  house  makes  himself  peraonaUy  Uable*  The  object  is, 
to  give  the  creditor  a  remedy  under  the  English  law,  if  he 
dxM>se  to  pursue  it*  But  was  this  rule  ever  extended  to  a 
cue  where  the  law  of  England  was,  as  here,  the  law  of  the 
countries,  where  both  merchant  and  factor  reside  ?  Gran' 
ting  tkb  will  not  vary  the  case^ ;  because,  under  that  rule, 
tiie  d€i>tor  may,  at  his  election,  proceed  against  the  princi* 
pal*    The  entry  and  m^raorandiiitty.  m  the  cases  cited  fircpr 
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UTicA^       tiie  4th  Ta^i.  and   \54h  East,  shew  credit  given  to  (he 
Augu3iu^3.  f^^^  ^^^^  .  ^^  ij^jj^  ^j^^  finding  of  the  jury,  in  those  car 

Porter      ^es,  it  is  plain,  tbfiit  an  election  was  proved  to  consider  (he 
T.  J' ««      factor  as  the  sole  debtor. 

I AIXOTT. 

.  As  to  the  operatiM)  of  notes  taken  upon  a  sale  or  ex* 
change,  and  whether  they  are  to  be  considered  as  payment 

or  not,  all  the  cases  are  resolvable  into  the  question,  wfaeth- 

• 

er  they  are  agreed,  to  be  received  in  payment,  or  what  was 
the  intent  of  the  parties.    But,  according  to  the  case  of 
Everett  v.  Collins,  the  contract  here,  being  equivalent  to  a 
contract  wiA  the  defendants,  these  are  tho  same  as  the  de-* 
jfendants'  notes,  in  the  eye  of  the  law.    The  note  of  the 
agent  is  the  note  of  the  principal.'^  I  deny,  that  becadse  a 
note  is  given  at  (he  time  of  the  contract,  it  is  tberefi>re  a 
payihent.    Modem  Reports  are  the  very  worst  that  could  "ht 
cited  to  this  point ;  for  though  much  the  same  dof^trine  may 
be  found  in  Ld.  Raymond  and  SaUdeld,  yet  these  decisioiMi 
were  at  a  period  when  (he  nature  of  negotiable  paper  was 
but  little  understood.     For  proof  of  this,  it  is  sufficient  to 
remark,  that  they  are  regarded,  in  these  cases,  like  any  spe* 
cifick    article,   agreed  to    be  received  in  lieu  of  money. 
W^*^"****^  Johnson  v.  Weed,{T>)  contains  the  true  sense  of  the  Eng-^ 
lith  cases.     JVkUbcek  v.  Van  .Yc^j/goes  upon  the  ground, 
that  the  plaintiff  agreed  to  risque  the  notev    In  aU  casea 
where  a  note  has  been  holden  a  aatisiactioii,  it  was  a  pftf^ 
existing  one^  and  was  exchmiged  for  the  diattel,  Hke  any 
other  article  ;  and  not  where  a  new  note,  growing  out  of 
the  transaction  itself,  i»  given  al  the  time  of  the  sate.     Ibl 
such  a  case,  it  is  a  mere  security  for  the  price*    In  Otoenson 
^(w)  7  T.  R,  y^  Morsej(w)  it  is  said  that  the  receipt  of  notes  on  a  sale, 
will  not  operate  as -a  payment^  unless  they  are  agreed  to  be 
accepted  as  such;  aoldin  the  case  cited  by  my  associate^ 
from  6  7.  £.  the  same  doctrine  b  laid  db#n.     I  do  not 
consider  this  an  antecedent  debt ;  but  that  case  does  not 
differ  from  this  in  principle  ;  it  is  ouly  a  stronger  applica* 
tion  of  the  same  principle.    In  both  cases,  die  jury  are  to 
find,  whether  there  was,  or  was  not,  an  agreement  to  recdive 
the  notes  in  satis&ction,  and  the  liabili(y  is  to  be  regar 
luted  acconding  to .  the  £utuling(»  ^ 
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The  objectiODa  to  the  mode  of  declaring,  are  answdred      utica, 
hj  properly  understanding  the  liability  of  the  parties.    The     "vf^!jj-^^  ' 
defendants  were  liable,  according  to  the  cases,  unless  there     Porter 
Was  an  express  agreement  to  take  the  notes  at  the  plain-     t^lcott. 
tiffi'  risque.    And  again,  when  Ae  notes  were  dishonoured, 
tfaey  were  mere  nullities,  and  ceased  to  be  a  part  of  the 
contract.    The  action  was  not  commenced  till  the  whole 
credit  bad  expired.    This  consideration  gives  us  a  right  to 
thegieneml  count  for  goods  sold  and  delivered,  (a?)    It  is  et^,v,iv/^e^ 
doubtful,  whether  our  first  and  second  counts  can  proper-  JL^-Jf  ^' 

»_tiii  •1  %  «  •^'     330.  JiieoniY* 

sy  be  called  special   ones  ;  but  suppose    they  are,  it  is  Westbrook^    i 
enough  t»  state  the  consideration  truly,  as  we  have  done,  ^^^y^^'^' 
and  th^i  to  set  forth  so  much  of  ttie  contract  only  as  the  Priee^  4  East^ 
breach  relates  to.(y)    The  counts  which  arc  here  called  ^^^^  V  *  jtf^I 
q^ecial,  may  wdl  be  considered  merely  general  counts  in  *^j  ^H' 
mdeHkUus  a^sumpsit^  on  ttie  exchange  of  vessels,  in  which  a/,  v.  Foster,2 
itisoiou^to  aver  &e  indebtedness,  and  the  non-payment  ^*^^'y"^«w- 
of  the  money  due,  as  the  difierence  in  value.    Lawes  on  lor^  4  Yeate*^ 
Pleadings  463,  recognizes  a  count  in  general  indebitaUis  as^  Summereu!  \ 
manp$U  upon  an  exchange  ;  and  CotterUl  v.  Cuff^  cited  from  ^^y^* 
4  Tbimt*  Zhi^FtUtm  v.  Dickinaon,  (10  Mass.  Rep.  287,)  im-  225,237. 
port  as  muchk  This  need  not  be  called  an  exchange  in  the  de-  ^^J*  ^^^ 
ehnitioQ.  It  is  rather  a  mixed  transaction,  consisting  partly  &  RawWt 
in  exchange,  and  partly  in  sale.  The  consideration  which  we  ^^y  jj^j^gnl 
gave  was  the  vessel,  wiich  iBgoods»    This  we  sold  and  de-  '<^  10  Mass. 
livered,  and  we  are  bound  to  state,  in  declaring,  nothing  ^'^)%and^ 
more  than  that  piort  of  the  contract,  which  is  properly  a  •^*^^d^'"1I 
baying  and  setting*    la  the  case  cited  against  us,  from  Sal'  Bing.  359. 
AieU,  it  is  said  that  exchange  and  sale  are  the  same  thing,  cufet  at. 
^  PetfmUaiia  vidna  est  emptioni  ;"  and  that  *^in  exchanging,  4  Taunt.  2S5. 
koth  parties  are  buyers  and  sellers.''  a,t/,  s  East,  % 

Blackstone  s^ys  the  same  ;(z)  and  yott  may  always  set       .    ^i 
forth  your  contract,  according  to  its  legal  eflfect     It  is  true.  Com.  44S. 
700  may  call  it  an  exchange,  in  terms,  as  in  3  Chitttps  PL 
M.     But  the  instructions,  at  the  close  of  the  precedent 
theve^  shew  tbat  ;^o«  may  also  treat  it  as  a  sale. 

Vol.  I.  48 
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UTiCA,  WoonwoRTH,  J.    This  was  an  aciioa  of  assuoipsit,  fa 

Augasuim.  recover  the  sum  of  ^6500,  heing  the  difference oa  exchengr 

'  PoRTBR      of  vessels. 

I  Ta  ^  T  ^^  plaintiffs    declare,  first,  on  a   special  agreemteol^ 

whereby  they  exchange  the  brig  Emma  for  the  ship  Figitanlf 

j  averring  that  the  defendants  promised  to  pay  the  pfointiA  . 

J6500  to  boot.    The  declaration,  ako,  contains  com^tB  for 
goods  sold,  and  the  money  counts. 

It  is  contended,  on  behalf  of  the  defendants,  firsts  that 
the  action  for  goods  sold  and  delivered  does  not  lie,  the  con- 
tract being  a  special  one  ;  and  secandlf/j  that  the  contract 
proved,  varies  from  that  laid  in  .the  special  counts.* 

I  am  inclined  to  the  opinion,  that  the  proof  supports  the 
general  count  for  a  sal6.     In  Blackstone^  2  voL  446,  it  is 
laid  down,  that  '^  sale  or  exchange  is  a  transmutation  oi 
property  from  one    man  to  another,  in  conaideciiiiQii  of 
some  price  or  recompense  in  value.  If  it  be  a  commiitatioa 
of  goods  fpr  goods,  it  is  more  properly  an  exchange  ;  but 
if  it  be  a  transferring  of  goods  for  money,  it  is  called  a  sale. 
In  the  present  case,  the  contract  *may  be  consideFed  as  pa;ft- 
ly  an  exchange,  and  partly  a  sale.    Every  thii^  relating  to 
the  exchange,  having  been  executed,  I  perceive  no  legal 
objection  against  declaring,  generatty,  for  a  sale,  as  t«-tibe 
residue  ;  such  form  of  declaring  is  approved  in  3  CkiityM^ 
n.  (e.)    The     distinction  taken    is   this,  that  wheie    «% 
agreement  is  executory,  indAilalus  assumpsit  will  not  fie, 
until  the  terms  of  it  aric  performed ;  but  wiieo  'Ae  contnct 
is  executed  on  the  part  of  the  plaintiff,  he  may  d«cla»'9Hi<» 
erally.     This  doctrine  is  foUy  recognized  in  &lfy  v«  JW-* 
f  er,  (2  Binnj/j  4  ;)  and  is  supported  by  the  cases  of  fidnbn^ 
V.  Martin,  {Fitzg.  302  ;)  Alcorn^.  WeMrooky  (1  Wih^HT  ^ 
^ndin  Buller^s  JVt.  Pri.  139. 

The  case  of  Brooke  v.  IVhite,  (4  Bos.  fy  PuU^  330^)  ia 
very  much  in  point.  The  action  was^  for  goods  waii  asmI 
delivered.  It  appeared  that  they  were  sold  at  two  moaUis 
credit,  to  be  paid  for  by  a  bill,  at  12  montfis  ;  14  moiKtibs 
had  elapsed  when  the  action  was  commenced.  It  was  held 
that  no  action  could  be  maintained  for  goods  sold,  uoiil  the 
expiration  of  the  period,  at  which  the  bill  would  beoatne 
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lkie«  If  the  bill  be  not  given,  the  plaintiff  may  bring  an  action      utica, 
on  the  special  contract;  but  after  the  expiration  of  the    ^f^^^v-^^ 
penod  of  credit,  it  was  no  use  to  give^the  bill,  for  the  party      PoRTSft 
IB  then  entitled  to  receive  his  money.     Heathy  Justice,  ob-     Taixott. 
ienred,  that  he  had  always  understood,  that  when  a  con- 
tract is  executory,  the  party  must  declare  specially ;  but  that 
when  it  is  executed,  he  may  declare  generally.     Rookt^ 
Jwtice,  took  this  distinction,  as  found  in  all  the  cases,  that 

•  the  plaintiff  can  only  recover  upon  a  special  action,  until  the 
time  of  credit  has  expired.  In  the  present  case,  the  plain- 
tiff had'  fuHy  performed,  by  conveying  and  delivering  his 
vessel  \  Ae  payment  of  ^6500,  which  the  plaintiff  was  to 
veceive,  in  addition  to  Oie  transfer  of  the  defendants'  vessel, 
done  remained  to  be  performed :  it  was  agreed  to  receive^the 
notes  oiNoah  7<»/c{»//,  the  agent ;  they  were  given,  and  this  ac- 
tioii-was  not  commenced  until  after  the  time  of  credit  had 
expired*  If  Htm  defendants  are  liable  for  this  demand,  it 
seems  to  me,  the  general  count  is  supported  by  the  proof 
given  at  the  trial.  (2  Chitty^  84,  note  (e.)  Mussen  v.  Price, 
(4  Easty  147.)  But  if  this  were  otherwise,  I  think  the  count 
on  die  special  agreement  is  substantially  correct.  The 
objection  is,  that  no  notice  is  taken  of  the  agreement,  to  ac- 
cept JVbaA  Taicott^s  notes,  nor  are  the  times  set  forth,  when 
diey  became  payable.  The  same  principle  that  will  au- 
Aorize  a  party  to  declare  generally,  after  the  money  is  due, 
will,  I  apprehend,  allow  him  in  declaring  on.  the  special 
aqgreement,  to  aver  the  non-payment  of  the  money  general- 
ly, without  going  into  a  particular  statement  of  the  manner 
aOid' periods  of  payment.  As  to  the  manner  of  securing  the  , 
itoney,  &ere  could  be  no  breach  as  to  that,  for  the  notes 
were  given  as  stipulated  ;  and  the  money  having  become 
due,  Why  should  a  particular  statement  in  the  declaration  be  , 
ttseessary  ?  If  there  had  been  a  refusal  to  give  the  notes, 
or  a  piosecntion  been  commenced,  when  a  part  only  of  the 
money  was  due,  the  count  would  have  been  defective ;  it ' 

.  would  then  not  correspond  with  tlie  proof.  The  case,  as  now 
presented,  is  very  different ;  every  thing  has  been  perform- 
ed, exiCept  payment  of  the' money,  to  be  given  on  the  ex- 
cbai^e.    I  fulty  concur  in  what  was  said  by  Chambre^  Jus- 
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0TICA,      tice^  io  Brooks  v.  Whiie,  that  the  qualifications  respecttng 

"2^v^%-/  *  *^®  mode  of  payment,  are  introduced  for  the  benefit  of  the 

PoRTxa     purchaser,  and  during  the  time  to  which  thej  relate,  the  seb 

Tax,cott  '^^  ^^^^  ^"^  ^^  ^  special  contract ;  when  that  time  is  expir^ 
ed,  the  money  is  actually  due.  The  pUii^tiflf  has  set  oat 
all  the  contract,  that  remains  to  be  performed,  and  (jiat  is 
enough  to  entitle  him  to  recover*  In  ClarJk  v*  Gray  4r  oih- 
erf, .(6  Eastj  564,)  Ld.  Elletiboroughj  who  delivered  the 
judgment  of  the  Court,  observes,  that  it  is  sufficient  to  slate, 
in  the  declaration,,  so  much  of  any  contract,  consistiog  o£ 
several  distinct  parts  and  collateral  provisions,  as  con- 
tains the  entire  consideration  for  the  act,  and  the  entire 
act,  which  is  to  be  done  in  virtue  of  such  consideration  ; 
and  that  the  rest  of  the  contract,  which  only  respects  the 
liquidation  of  damages,  after  a  right  to  them  has  accru- 
ed, by  a  breach  of  the  contract,  is  matter  proper  to  be 
given  in  evidence  to  the  jury,  but  not  necessary  to  be  she wa 
to  the  Court  in  the  first  instance,  on  the  face  of  the  record* 
The  principle  here  stated  will  uphold  the  special  count ;  for 
the  transfer  of  the  plaintiffs'  vessel,  is  the  entire  considera- 
tion for  the  act,  and  the  non-payment  of  $G600  is  the  entire 
act  to  be  done  in  virtue  of  such  consideration.  There  is,  tben^ 
no  material  variapce.  This  objection  cannot  prevail.  But 
it  is  contended  that  the  plaintilTs  elected  to  take  J^oah  Tal^ 
cott^  the  agent,  as  their  debtor,  and  cannot  afterwards  diaige 
the  principals* 

The  plaintiffs  treated  with  Talcoity  as  the  agent  of  the  de- 
fendants, and  agreed  to  take  his  notes.  The  jury  have  found 
that  there  is  no  evidence'  of  any  agreement,  or  n^utual  un- 
derstanding, that  the  defendants  were,  or  were  not,  bound  to 
the  plaintifis  for  the  amount  of  the  notes.  I  think  this  find^ 
ing  warranted  by  the  evidence.  The  question  then  is, 
whether  on  these  facts  the  defendants  are  liable.  The  law 
Js  well  settled,  that  a  note  given  by  the  debtor  for'a  prece- 
dent debt,  is  no  payment  of  the  original  demand,  unless  it  is 
expressly  agreed  to  receive  it  in  payment.  (5  Johtu^  68.  T 
John.  311.  2  John.  455.)  It  is  here  contended,  that  the 
plaintiffs  have  elected  to  take  M)ah  TalcoWs  notes,  and 
tW^by  exonerated  tlie  defendants.    'Ilje  cas<^  of  John^  XA 


OF  THE  STATE  OF  NEW-YORK,  88* 

FTfcrf,  (9  John.  310)  is  not  an  authority  to  prove,  that  a  pro-      ptica. 
missory  note  of  a  third  person,  for  goods  sold  and  delivered,     "^f^Uj^-L/  ' 
is  no  payment,  unless  the  vendor  agrees  to  take  it  actually  as      Pokteii 
•uch,  because,  it  is  evident  in  that  case,  the  plaintiff  did  not     ta^cow 
intend  to  take  ToTonsend^s  note  at  his  own  risk*     In   WfUt* 
beck  V,  Van  J/ess^  (11  John.  409,)  on  a  review  of  all  the  ca- 
ses, this  doctrine  seems  to  be  settled,  that  if  the  vendor  of 
goods   receive  from  the  purchaser  the  note  of  a  third  per- 
fon,  (the  note  not  being  forged,  and  there  being  no  firaud  or 
misrepresentation)  such  note  will  be  deemed  to  have  been 
accepted  by  the  vendor  in  payment,  unless  the  contrary  be 
expressly  proved*     The  inquiry  then  is,  whether  Jfoah  Tah 
eoit  is  to  be  considered  in  the  light  of  a  third  person,  within 
the  meaning  of  the  rule  ?  he  was  an  agent  merely,  and  rep- 
resented the  defendants*     In  the  case  of  Everett  v.  Collins^ 
(2  Campb.  515^)  it  was  held,  that  if  a  creditor  prefer  a  bill 
of  exchange,  accepted  by  a  stranger,  to  cash,  he  must  abide 
the  hazard  of  the  security  he  takes*     In  that  case,  the  agents 
<^tb0#ifendant,  who  was  the  debtor,  gave  their  check  to 
the  plaintiflT,  which   was   dishonoured ;   it  was  held  that 
the  debtor  was  not  discharged*     Lord  Ellenborovgh  ob- 
served, the  agents  are  not  to  be  considered  in  the  light  of 
third  Q|pons,  but  as  the  defendant's  servants*   So  here,  the 
note  olrialcottj  then,  is  not  the  note  of  a  third  person,  nor 
does  it  operate  as  payment,  unless  so  agreed*     It  was  suppo« 
sed  that  the  plaintifis  had  elected  to  take  J{.  Talcott.    The 
case  of  Patterson  v*  Gandasequi,  (15  East,  62)  was  cited  on 
the  argument*   It  undoubtedly  proves,  that  if  the  seller  elect 
to  give  credit  to  the  agent,  he  cannot  afterwards  resort  to 
the  principal*     It  is  stated  in  that  case,  as  a  fact,  that  the 
goods  were  sold  on  the  credit  of  the  agents.  It  is  not  so  sta- 
ted in  the  present  case* 

I  am  on  the  whole  of  opinion,  that,  as  Talcott  was  merely 
an  agent  and  as  there  does  not  appear  to  have  been  any  a- 
greement  not  to  look  to  the  defendants,  they  are  liable. 
This  view  renders  it  unnecessary  to  consider  the  application 
for  a  new  trial,  on  the  ground  of  newly  discovered  testimo- 
ny* I  will  only  observe,  that  if  the  plaintiffs'  evidence  was 
faisofficieij^t,  the  applicaion  for  a  new  trial  ought  to  be  gran- 
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UTICA,      ted,  on  the  ground  that  there  has  hecn  reasonable  diligence, 
Ai^ttiit,  i^.  ^jj^|.  Qj^  j^g^  eridence  is  material,  that  it  has  been  discover- 

ed  since  the  trial,  and  is  not  eumulative.  If  true,  it  proves 
an  important  fact,  decisive  o/ the  controversy,  and  not  naade 
out  at  the  triah  Neitlier  is  it  to  contradict  the  testimony  of 
X  Talcott ;  for  be  does  not  say,  that  he  bad  neiF^  expressed 
to  the  plaintiffs  an  expectation  that  funds  would  be  sent  by 
the  defendants,  but  that  he  has  no  recollection  of  that  fact* 
The  newly  discovered  evidence,  therefore,  wocild  establidi 
a  fact,  respecting  which,  Mr.  Talcott  has  no  recoUectioii, 
There  must  be  judgment  for  the  plaintiffi. 

Sutherland,  J*  This  is  an  action  brought  by  the  plain- 
fifis,  to  recover  the  difference  agreed  to  be  paid  on  an  ex- 
change of  vessels,  made  on  tlie  bth  day  of  December^  1818. 
The  exchange  was  made,  on  the  part  of  the  defendants,  by 
}foah  Talcott^  whose  authority  is  not  questioned.  The  dif- 
ference agreed  to  be  paid  to  the  plaintiffs  was  $6500,  for 
which  amount  they  took  the  notes  of  Xoah  TcUct^  ^  Co. 
which,  having  been  dishonoured,  in  consequence  of  their  fail- 
ure, this  suit  has  been  brought  against  the  defendants.  The 
only  question,  upon  the  merits  of  the  case,  is,  whether  it 
Toas  a  part  of  the  contract  of  exchange,  that  the  notes  of 
J{oah  Talcott  <$r  Co»  should  be  taken,  by  the  plainiiffsfj^  P^Jf' 
ment  or  satisfaction  of  the  difference  agreed  to  be  given*  If 
it  was,  and  if  they  were  so  received,,  then  the  plainti0^  have 
precluded  themselves  from  tlie  right  of  resorting  to  tlie  de- 
fendants, which  they  otherwise  weuld,  unquestoinably,  have 
possessed. 

The  jury,  under  the  direction  of  the  Judge,  found  spe- 
cially upon  this  point,  "  that,  in  the  contract  for  ex* 
^^  change  of  vessels,  it  was  agreed,  that  the  notes  of  A*,  ii 
''  Z).  Talcott  should  be  given  for  the  difference  ;  that,  at  the 
"  time  of  making  the  agreement,  it  was  expressly  declared, 
^'  by  Jfoah  Talcott,  that  he  was  acting  as  the  authorized  agent 
^^oi  Talcott  &L  Bowers,  o{  New-Orleans  ;  but  that  there  is  no 
''  evidence  of  any  agreement,  or  mutual  understanding,  that 
"  the  said  Talcott  &  Bowers  were  or  were  not  bound,  to  the 
''  plaintiffs,  for  the  amount  of  the  notes  of  K.  Si  D.  Talcott ^ 
^*  in  the  event  of  their  insolvency  ;'^  and  this  finding  of  the 
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j^  is  perfectly  justified  by  the  evidence,  as  stated  in  the      ittica, 

ease.  ATigTist,  1823. 

The  case,  then,  stands  thus  :  Koah  Taicoit^  acting  avow-  Portxr 
edly  as  the  agent  of  the  defei^dants,  makes  the  exchange  of  t>  ^'  rr 
vessels  for  them,  andgives  the  notes  of  bis  house  for  the 
difiepence.  Does  the  transaction  carry  upon  the  face  of  it 
the  requisite  legal  evidence  of  an  agreement,  on  the  part  of 
the  plaintiffs,  to  take  those  notts,  as  payment,  without  the 
rigbt  of  eventual  recourse  to  the  defendants  ?  I  am  cleariy 
of  (pinion  that  it  does  not,  within  the  reason  or  authority  «if 
tfae  adjudged  cases. 

A  distinction  is  sometimes  taken  upon  this  subject,  which 
requires  to  be  a  little  considered.  It  is  this :  that  the  note  of 
a  third  person,  if  taken  at  the  time  of  makii^  the  contract, 
is  payoaent ;  but,  if  given  for  an  anitcedent  debt,  it  is  not» 
Now  I  apprehend,  that  it  is  payment  in  neither  case,  ankss  it 
k  agreed  to  be  so'  taken ;  and,  if  so  agreed,  it  is  equally  pay- 
ment when  taken  for  an  antecedent  debt,  as  when  taken  for 
a  debt  contemporaneous  with  the  agreement*  In  eU 
tber  case,  the  enquiry  is  the  same — ^did  the  creditor  agree 
to  take  it  as  payment  ?  and  so  are  all  the  cases.  In  Clerk 
V.  Mmdall,  (12  Mod.  Rep.  203)  Lord  i/W<  says,  ^Mf  wl 
seD  goods  to  B,  and  B  take  a  bill,  in  saiisfmiHon  thereof, 
tb^e,  though  the  bill  be  never  paid,  .4  is  dischai^ed ;  $^ 
cause  it  is  part  of  his  contract,  that  B  should  take  the  bill.  So, 
in  Ward  v.  E'mns^  (2  Ld.  Raym.  980)  Lord  Holt  again  says, 
"  The  taking  a  note,  for  goods  sold,  is  a  payment,  because 
it  was  part  of  the  original  contract.^  The  case  of  Otoensm 
V.  Morse,  (7  T.  R.  64)  turns  upon  this  very  point,  and  iHe 
language  of  Lord  Kenyon,  there,  is  very  clear  and  explicit* 
it  was  an  action  of  trover,  for  some  articles  of  plate,  pur- 
chased by  the  plaintiff  of  the  defendant,  and  two  questiMff 
were  made  :  1.  Whether  the  plate  had  been  delivered  to 
the  plaintiff:  and  2.  Whether  he  had  paid  for  it.  In  ei- 
ther case,  it  was  admitted,  he  could  sustain  the  action.  The 
facts,  in  relation  to  .the  payment,  were  these :  Tlte  plaintiff , 
at  the  lime  of  the  agreement,  paid  the  price  of  the  goods,  in  the 
notes  of  the  Messrs.  Shazos,  who  kept  a  bank  at  Southampton. 
They  failed,  before  the  goods  were  sent  home,  and  the  de- 
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UTiCA,      feiidant  refused  to  deliver  them*   Lord  Kenyon  says,  "  If  tih^ 

^^^iv*^^     deteiKiant  had  agreed  to  take  the  notes,  as  payment^  and  to 

FoBTXR      nm  the  risk  of  their  being  paid,  that  would  have  been  con- 

Talcott.     sidered  as  payment*  whether  the  notes  had  or  had  not  been 

afterwards  paid  ;  and  that  is  all  that  is  proved,  by  the  cases 

that  have  been  cited.     BiUy  without  such  agreement^  the  giv" 

ing  of  stUih  notes  is  no  pcymentJ^ 

The  case  of  Johnson  v.  Weed  &  another,  in  this  Court< 
(9  John*  310)  is  precisely  in  point.    Johmon  sold  the  defen- 
dants goods,  for  which  he  agreed  to  take  the  note  of  John 
TWn^end,  which  was  delivered  to  him.     Townsend  failed, 
before  the  note  fell  due,  and  the  plaintiiBT  brought  his  action 
against  the  defendants,   for  goods  sold  and    delivered. — 
Chief  Justice  Keni,  before  ^hom  the  cause  was  tried,  char- 
ge the  jury,  ^^that,  unless  the  plaintiff  agreed  to  receive 
the  note  as  payment,  and  to  run  the  risk  of  its  being  paid,  the 
mere  taking  of  the  note  would  not  amount  to  a  payment,  if 
ittomed  out  to  be  of  no  value ;  and  that,  whether  the  plain- 
tiff did  or  did  not  take  the  note  in  question,  under  such  an 
agreanent,  was  a  matter  of  fact,  for  the  jury  to  find."   Thia 
was  not  the  case  of  an  antecedent  debt.     The  note  was  actu- 
ally takmi,  by  the  plwitiff,  at  the  time  of  making  the  contract 
for  the  goods.    But  fliat  was  not  considered  sufficient  evi- 
dence of  an  agreement,  on  the  part  of  the  plaintiff,  to  tak« 
Ute  note  in  payment ;  and  the  jury  found  that  it  was  not 
80   tds:en«    The   Court,  in  giving   their  ju^ment,  say :' 
'^if  it  was  a  part  of  the  original  agreement,  between  the 
'^  parties,  that  the  plaintiff  should  take  Townsend^s  note,  in 
^^full  satisfaction  of  &e  goods  sold,  so  that  he,  and  not  the 
^  defeiidant,  should  nin  the  risk  of  the  note,  then,  undoubt- 
^  edly,  the  plaintiff  has  no  right  of  action.    But  the  fact, 
"whether  such  was  br  was  not  the  agreement,  was  submitted 
^^to  the  jttiy,  and  they  have  decided  in  favour  of  the  plain- 
"ttff.    The  books  all  a^e,  that  there  must  be  a  clear  and 
"  special  agreement,   that  the  vendor  shall  t^e  the  pa- 
"  per,  absolutely,  as  payment,  or  it  will  be  no  payment,  if  it 
'*  turns  out  to  be  of  no  value." 

The  cases  of  Murray  v.  Gouvemeur  &  others,  (2  John^ 
Cas.  438)  of  Herring  v.  Sanger,  (3  John.  Cos.  7l)  of  ToAey 
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V.  Barber,  (5  John.  Rep.  68)  of  Schermerhom  v.  Loines  &      utica, 


oihersy  (7  John.  Rep.  311)  are.  all  casfes  of  antecedmt  debts, 
in  relation  to  which  there  is  no  doubt  of  the  rule*     And,  if 
what  is  said  by  Lord  Kenyan,  in  Owenson  v.  Morse,  and  by 
this  Court,  in  Johnson  v.  Weed  &  others,  be  law,  it  is  equal- 
ly clear    that    the  note  of  a  third  person,  though  taken 
at  the  time  of  making  the  contract,  is  no  payment,  tinless  it 
was  expressly  agreed  to  be  received  in  satisfaction,  as  pay-- 
mentm     The  finding  of  the  jury,  in  this  case,  establishes  the 
hot,  that  there  was  no  agreement,  or  mutual  understanding, 
between  the  parties,  that  the  not^s  of  Jf.  Si  D.  Talcott 
should  be  taken  in  payment  of  the  difference.     It  was  a  part 
of  the  contract,  that  they  should  give  their  notes,  but  that  is 
aot  sufficient,  unless  they  were  to  be  given  in  payment  or  sat* 
isfaction. 

In  Whitlock  v.  Van  J^ess,  (11  John.  409)  there  was  no 
doabt,  that  it  was  the  intention  of  the  parties,  that  the  ven- 
•  dor  should  take  the  note  of  Dean,  at  his  own  risk,  and  that 
inch  was  the  agreement ;  and  that  it  was  perfectly  under- 
stood that  the  vendee  was  not  to  be  responsible,  in  any  event. 
The  proposition  of  the  vendee  was  to  buy  the  horse,  if  the 
vendor  would  take  Dean^s  note  for  him,  to  which  he  assen- 
ted*   And  Spencer,  Justice,  in  delivering  the  opinion  of  the 
Court,  puts  it  upon  that  ground*    He  says,  ^^  The  single 
point  for  our  determination,  in  this  case,  is,  whether  the  note 
of  a  third  person,  agreed  to  be  taken  in  payment  for  goods 
sold  at  the  same  time,  is  taken  at  the  risk  of  the  vendor  of 
the  goods,  or  of  the  vendee*'^     If  agreed  to  be  taken  in 
payment^  it  undoubtedly  is  payment ;  and  that,  in  every  case, 
whether  of  an  antecedent  debt  or  of  a  debt  contracted  at 
the  time  of  giving  the  note,  is  the  true  and  only  point  of  in- 
quiry. 

But,  in  this  case,  the  notes  given  were  not,  in  strictness, 
the  notes  of  a  third  person.  They  were  the  notes  of  the 
defendants'  agent,  avowedly  dealing  for  them,  within  the 
limits  of  his  authority*  In  such  a  case,  the  proof  of  the 
notes  having  been  taken  in  payment,  ought  to  be  more  clear 
and  explicit  than  though  they  had  been  the  notes  of  a  stran- 
ger ;  for  the  acts  of  an  agent,  when  dealing  for  his  principal, 
Vol.  I.  49 


Auffust,  1823. 
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UTICA,      and  within  the  scope  of  his  powers,  are,  in  judgment  of  laXr, 
^3J!^M!.^"  the  acts  of  the  principal,     {Everett  v.  Collins^  2  Campb. 

Porter      515*) 

TaxcbTT,         ^  ^'^'  accordingly,  of  opinion,  upon  the  merits  of  the  case, 
that  the  plaintiffs  are  entitled  to  recover. 

It  is  not  necessary  to  consider  the  objections  taken  to  the 
special  counts  in  the  declaration,  on  the  ground  of  variance 
between  the  contract,  as  stated  and  proved  :  for  there  is  no 
doubt,  that  where  there  has  been  a  special  agreement,  the 
terms  of  which  have  been  performed,  so  that  nothing  re* 
mains  but  a  mere  duty  to  pay  money,  the  money  may  be  re- 
covered under  a  count  in  general  indebitatus  assumpsit^  with* 
out  stating  the  special  agreement*  {Muesen  v.  Priccj  4  £a^/, 
147.  Poulterv.  Killingbeckj  1  Bos.  &:  PiUL  397.  Gordon 
v.  Martin,  Ftlzg.  Rep.  302,  S.  C.  Bull.  JV.  P.  1 39.  Kelly 
V.  Firlte,  1  Binney'^s  Rep.  4.  Miles  v.  Moodie,  3  Serg.  Sz. 
RawWs  Rep.  211.  Felton  v.  Dickenson^  10  Mass^  J^ep,  287.) 
In  this  case,  the  vessels  had  been  delivered,  and  every  part 
of  the  agreement  was  executed,  except  the  payment  of  the 
money  given  as  the  difference.  And  the  cases  cited  shew- 
that  this  may  well  be  recovered  under  a  general  count. 

Upon  the  whole  case,  therefore,  I  am  of  opinion,  that  the 
plaintifis  are  entitled  to  judgment,  which  renders  it  unneces- 
sary to  consider  theif  application  for  a  new  trial.. 

Savage,  Ch.  J.  concurred. 

Judgment  for  the  plaintiffssr 
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TJTICA, 
August,  1823. 

Havsvi 
Havens  against  Huntington.  „      ^• 

•  HlTHTUrGTOV. 

Assumpsit,  to  recover  the  amount  of  two  promissoiy     Where  J.  ik 
notes  hereinafter  recited.     The  declaration  contained  two  ?:^^^^  * 

pronunory 

counts  upon  the  notes  themselves,  that  is  to  say :  one  count  note  for  the 
upon  each  of  the  notes  against  the  defendant,  as  maker,  in  J!,ninffiiiitiim," 
favour  of  the  plaintiff,  as  endorsee  of  Jenkins  U  Havens,  the  ^^  J?  **•  *>•- 

tag  diflhonoar* 

payees,  in  the  usual  form.     It  ako  contained  the  common  ed,  paid  and 
iponey  counts,   and  a  count  upon  an  insimul  computassenL  j*^V*u^*!**** 
The  defendant  pleaded  the  general  issue,  with  notice  of  set  deliYered  the 
off*     An  order  for  a  bill  of  particulars  having  been  obtain-  i^^^th  the 
ed,  the  plaintiff,  in  pursuance  thereof,  stated  the  particuiars  original  en- 
of  his  demand,  arising  under  the  third  and  fourdi  counts  of  Uiereon,  hM, 
)hs  declaration,  viz.  the  money  counts,  and  count  upon  the  ^J^?.'  ^^^^ 
insimul  computassenty  in  the  words  following  ;    ^^  The  par-  action  in  his 
ticulars  of  the  plaintiff's  demand,  contained  in  the  third  and  J^^jjf^orl 
fourth  counts  of  bis  declaration  in  this  cause,  are  the  several  >««• 
sums  of  money  specified  in  the  two  several  promissory  notes,  ble  quaiuy  of 
mentioned  and  described  in  the  two  first  counts  of  the  said  5^***®  "!  ^^^ 

destroyed     by 

declaration.  And  .the  plaintiff  reserves  to  himself  the  right,  advancing  the 
if  necessary,  of  offering  the  two  promissory  notes  aforesaid,  Sm^Jup:  " 
or  either  of  them,  in  evidence,  on  the  trial  of  this  cause,  or  UnicsB  this 
otherwise,  in  support  of  his  demand,  contained  in  the  third  tohendl  ^'^ 
and  fourth  counts  of  his  decl,aration,  aforesaid,  and  each  of  .  Yet  whe  e, 

'  in  such  a  case, 

them*''  its  negotiation 

may    work  a 
wrong  to  any 
one     of     tho 
previous   parties,  such  a  payment  will  be  hoUen  to  extinguish  the  note,  and  prevent  its 
negotiability,  and  this  for  the  purposes  of  justice  : 
As  if  a  subsequent  endorsee  may  thereby  be  rendered  liable. 
And  so  of  the  like  cases. 

It  is  no  objection  to  an  action,  by  the  endorsee  against  the  maker,  that  the  note  thus  ta- 
ken up  was  origiiuQly  given  to  the  payee,  and  endorsed  by  him  for  the  accommodation  of 
the  maker ; 

For,,  by  pa3ring  it  hs  endorser,  he  becomes  possessed  of  the  note,  as  a  purchaser  ;  is  ca- 
pable of  suing  upon  the  note  itself;  is  not  confined  to  an  action  ior  money  paid  ;  and 
might  make  himself  lii^ble,  as  endorser,  upon  it. 

And  the  defendant  may  avail  himself  of  any  defence  which  he  might  have  had  against 
the  payee,  had  the  action  been  in  his  own  name. 

A  note,  though  over-due,  and  dishonoured,  may  still  be  negotiated,  subject  to  all  the 
equities  between  the  original  parties. 
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uTicA,  The  cause  was  tried  before  his  honoar,  the  late  Mr.  Jus- 

Aii^u8t^J3.  ^j^g  Yates,  at  the  New-York  sittings,  on  the  ^Ith  J^ovembtr, 
Havests      1 821.     On  the  trial,  the  two  notes  declared  on  were  proved 
HvirTXffCTojr.  ^^^^  ^*^  "*  evidence  to  the  jury,  the  first  being  as  follows  : 

"  Ds.  2000.  Sixty  days  after  date,  I  promise  to  pay 
*'  Messrs.  Jenkins  <$r  Havens^  or  order,  two  thousand  dollars, 
"  value  rec'd.     Kcw-  York,  July  \st,  18)4. 

(Signed)  "  Ben  Huntington.^^ 

(Endorsed)     "  Jenkins  <J'  Havens.^^ 

The  second  nols  was  as  follows  : 

'^Mw'York,  ^dthJuly,  1814- 

"  Sixty  days  after  date,  I  promise  to  pay  Messrs.  Jenkins 
"  4r  Havens,  or  order,  two  thousand  dollars,  value  rec'd. 

"  Ds.  2000."  (Signed)         "  Ben.  Huntington.'^^ 

(Endorsed)     "  Jenkins  ^  HavcnsJ*^ 

William  Whitlock,  the  witness,  who  proved  the  notes,  be- 
ing cross-examined,  testified  that,  at  the  time  the  notes  were 
given,  he  was  a  clerk  of  the  firm  of  Jenkins  6z  Havens^ 
which  consisted  of  tlie  plaintiff  and  Frederick  Jenkins  :  that 
the  endorsement  of  the  notes  is  in  the  hand  writing  of  fhe 
*  plaintiff:  that  the  liotes  were  endorsed  by  Jenkins  &  Havens, 
for  the  accommodation  of  the  defendant,  Huntington,  the 
maker,  who  got  them  discounted  at  the  bank,  for  hfs  own 
use ;  and  that  Jenkins  <Jr  Havens  afterwards,  (when  the  notes* 
had  fallen  due,  and  were  dishonoured  by  the  maker)  as  en- 
dorsers, paid  the  amount  of  the  notes  to  the  bank,  and  took 
them  up. 

Upon  this  evidence,  the  defendant's  counsel  moved  for  a 
non-suit,  upon  the  ground  that  Jenkhis  &  Havens,  the  endor- 
sers, by  paying  the  amount  of  the  notes  to  the  bank,  and  ta- 
king them  up,  acquired  such  title  to  the  note$,  as  only  ena- 
bled them  to  bring  an  action  in  their  joint  names  ;  and  that 
they  could  not,  by  a  subsequent  transfer,  or  delivery  of  the 
notes  to  the  plaintiff,  enable  him  to  bring  the  action  in  hi$ 
individual  name,  nor  give  them  in  evidence  in  this  action ; 
and  that  no  ^action  could  be  sustained  in  the  name  of  the 
plaintiff,  solely,  the  notes,  in  consequence  of  the  payment, 
having  ceased  to  be  negotiable.  The  plaintiff's  counsel,  on 
the  contrary,  insisted,  that  the  notes,  being  endorsed  ia 
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blafik,  and  paid,  and  .taken  up  by  the  enderaeis,  ttiey  migbty  vrtcikj 
by  delivery  or  teaofifer  of  the  m^es  to  tibe  plaintiff,  enable  ^^|!!^^«^^  ' 
Mm  to  bring  an  action  thereon,  as  against  the  maker,  in  his  HATasi 
own  name  ;  and  that  an  action  upon  a  note,  endorsed  in  HvarwcTeir 
Jblank.  may  be  maintained  in  the  name  of  any  person,  sub- 
ject to  any  equities  existing  between  the  original  parties ; 
and  that  the  evidence, />rtma/ac2e,  wfu  sufficient  to  support 
tbe  action,  either  on  the  special  counts,  or  tbfs  money  counts. 
His  honour  the  Judge,  however,  ruled  that,  allfaoqgh  Jenkmi 
&  Hcmens^  the  endorten,  by  paying  and  taking  up  tlie  notes, 
might  have  brought  an  action  in  their  jmnt  names,  yet  that 
tbey  could  not,  by  a  subsequent  transfer  or  delivery  of  ttie 
notes  to  the  plaintiff^  enable  him  to  bring  an  action  in  his  in- 
dividual name  :  that  flie  action  could  only  be  brought  in  the 
joint  names  of  Jenkins  Si  Havens  ;  and  that  the  evidence 
was  not  competent  to  sustain  this  action  :  that  he  would  di« 
lect  the  plaintiff  to  be  nonsuited,  with  leave  to  move  tha 
Court  to  set  the  nonsuit  aside.  The  plaintiff's  counsel  then 
oSkred  to  prove  further,  that  the  partnership  of  Jenkins  & 
Hai>ena  bad  beeh^ince  dissolved,  and  that  this  firm  was  in- 
dehted  to  the  plaintiff,  as  one  of  the  partners,  to  an  amount 
eqnal  to  th.e  amount  of  the  notes,  so  that  he  was  entitled  to 
the  whole  benefit  thereof ;  but  his  honour  tl^ought  the  testi- 
flK>ny  immaterial,  and  therefore  rejected  it,  and  the  plaintiff 
was,  thereupon,  by  his  honour's  direction,  nonsuited,  with 
leave  to  move  the  Court  to  set  aside  the  nonsuit.  A  motion 
to  set  aside  the  nonsuit,  and  for  a  new  trial,  was  now  made 
accordingly. 

« 

)F.  Shssati^  for  the  pl^ntiff,  insisted, 

1.  That  Jenkins  ii  Havens ^  the  indorsers,  by  taking  up 
the  notes^  which  they  were  legally  liable  to  do,  acquired  a 
clear  right  of  action,  upon  the  notes^  as  payees ;  the  pay- 
ment of  a  note,  by  ^n  indorsjer,  being  a  legal  purchase  of  the 
securi^,  and  not  an  extifiguisbment  of  the  note. 

2.  That  the  notes,  being  available  in  their  hands,  and  be-    (a)  CaUow  r. 
Jug  indorsed  by  them  in  blank,  they  could,  by  transfer  or  de-  ^^'^gsf 
livery,  enable  the  plaintiff  to  maintain  an  action,  subject  to  C7L  o»  Biils^ 
the  equities  existing  at  the  time  of  the  transfer,  (a) 
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T7TICA,  3.  That  an  action  may  be  maintainedi  on  a  note  (ranch 

"S^v-i^      ferrable,  by  delivery,  in  the  name  of  any  per8on.(i) 
Havbns  4.  That  the  evidence  was  also  competent,  under  the  mo- 

5.  Tnat  his  honour,  the  Judge,  was  mistaken  in  the  law, 

K^r^^SV^'.  *®  ™^®^  ^y  ^™  ^  *°^  **^  ^^^  nonsuit  ought  to  be  set  aside,^ 
Cat.  264.         and  a  new  trial  granted. 

The  objection,  at  the  trial  was,  that,  as  Jenkins  Si  Havens 

bad  paid  and  taken  up  the  notes,  their  n^otiabiiity  bad  cea- 

(e)  SMau.  sed  ;  and  the  two  cases  of  Blakev.  Scwa//,(c)  and  Beyhion 

(^8  id.  465.  ^*  Grtme^{d)  were  produced  at  the  Circuit,  upon  the  authoro 

ity  of  which  the  Judge  allowed  the  objection,  and  ordered 

the  nonsuit.    The  error  of  those  cases  consists  id  laying 

down  the  rule  too  broadly,  and  supposing  that  the  negotia** 

bility  of  a  note  absohUely  ceases,  on  its  being  paid.    The  rule 

Demies,  3  71    is  a  qualified  one,  like  that  which  relates*  to  paper  which  is  dis* 

f^Mai^^^.  honoured,  or  over-due.     In  the  latter  case,  it  still  continues 

63,  in  noie.      negotiable,  but  all  equities,  between  the  original  parties,  re* 

Bioodgood,  1     main.(€)  After  paying  and  taking  up  the  note,  the  payees  were 

s^^^C*  ^^'  ^^^^y  remitted  to  their  original  rights,  and  hel4  in  their  first  ca- 

Ctu.  Err.  303.  pacify  as  payees  ;  and  whether  the  maker  pay  it  to  them  or 

\,RauhJbui^{  ^  ^^^^  assignee,  must  be  immaterial  to  him.     An  indorse- 

i^^'  9"* .     ment  in  blank,  authorises  the  holder  to  fill  it  up  to  bimseif. 

V.  Gaint  &      The  cases  to  this  point  are  cited  by  Kent,  J.  in  Conroy'Ty. 

Joh  ^Ra?  ^     ff^<^^^^  ;(/)  *i^d  that  authority  decides,  that  where  there 

306.  O'Calla'  ar^  no  suspicious  circumstances,  the  Court  will  never,  in 

yer^B  id.  11&  ^"^^  ^  ^^^^'  inquire  into  the  right  of  the  plaintifif  to  sue. 

Laming  y.       It  is  enough  that  he  holds  the  note.     Beck  v.  Robley,{g)  up- 

454.  Ch,  on  '  on  the  authority  of  which  the  cases  of  Blake  v.  Sewall,  and 

^^' ^M^sf'  B^S^s^^^  V.  Greene,  in  Massachusetts,  were  decided,  stands 

rt/'s  ed.  105  to  upon  the  principle  that  some  previous  party  might  have 

(/)  3  Jo/tn.  ^^^  injured  by  the  transfer.     But  Huntington  is  the  maker 

€at,  259, 263,  of  these  notes,  and  ought  to  pay  them  ;  and  could  not  Jen' 

(g)  \H,BL  A:in5<$ri7aT>en«,  holding  them  in  their  original  capacity,  trans- 

89,  in  note.      f^^  ^y^^^  ^o  the  plaintiff?  Tlie  case  of  Callow  v.  Lawrence, 

decides  this  very  point,  and  gives  to  Beck  v.  Robly  its  proper 

qualification ;  and  it  is  remarkable,  that  the  two  cases  from 

Mass.  Rep.  have,  upon  a  more  enlightened  view  of  the  sub* 

ject,  in  that  very  state,  been  overruled,  or  restricted  to  tti^ 
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yitiirciple,  as  it  is  to  be  found  in  Callow  v.   Lawrence*      utica, 

This  was  done  in  Guild  v.  Eager  ^  another.{h)    The  de-     !2rv^  * 

iendant  has  a  full  right,  in  this  case,  to  all  the  defence  which      Hayus 

can  exist,  or  could  ever  have  existed.     He  is,  consequently,  HuNTuroToir. 

not  injured  by  the  form  of  the  action. 

(K)  17  Mtas. 

G.  Chifin^  contm.     1.  The  notes  on  which  the  action  is  ^*  ^^^ 
founded,  having  been  once  paid,  ceased  to  be  negotiable, 
and  could  not,  therefore,  be  transferred  to  the  plaintiff,  so 
88  to  enable  him  to  sustain  an  action  in  his  own  name* 

2.  Jenkins  6i  Havtna  could  not  have  maintained  any  ac- 
tioD  on  the  notes  themselves,  as  they  were  accommodation 
notes,  though  they  might  for  the  money  paid  ;  but  the  right 
of  action  for  money  paid  is  not  negotiable. 

There  are,  in  reality,  substantial  reasons  why  this  action 
should  have  been  brought  in  the  name  of  Jtnkim  &  Havens^ 
instead  of  Havens  individually.  It  is  conceded,  that  if  the 
defendant  may,  by  possibility,  be  injured  by  this  form  of 
pnxreeding,  the  action  cannot  be'  sustained.  Here  is  a  no- 
tice of  set  off.  Now  suppose  our  right  of  set  off  to  be  against 
Jenlans  <Sr  Havens  jointly ;  do  they  not  defeat  it  by  thus,  of 
their  own  heads,  declining  to  be  plaintiffs,  and  throwing 
Havens  forward  as  the  sole  party  ?  All  the  cases  cited  by 
the  gentleman,  steer  clear  of  the  real  point  in  controversy. 
These  are  accommodation  notes,  endorsed  and  discounted 
for  the  benefit  of  Huntington  ;  so  that,  in  truth,  the  endorsers 
were  mere  sureties  for  the  defendant.  Jenkins  &  Havens  paid 
the  money  and  took  back  the  notes  as  endorsers.  The  cause 
of  action  was  then  properly  money  paid,  laid  out  and  ex- 
pended— a  mere  chose  in  action,  not  assignable.  Admit 
them  restored  to  their  original  capacity  ;  what  was  this  -? 
Not  that  of  payees.  They  never  could  have  counted  upon 
these  notes  as  such*  They  never  were  made  and  delivered 
as  promissory  notes  to  Jenkins  ^  Havens.  They  differ,  there- 
fore, altogether  from  the  case  of  notes  giv^  for  a  debt  due 
to  Jenkins  ii  Havens.  A  payment  would  there  remit  them 
to  their  original  situation  as  endorsers.  Here  it  merely 
gives  them  a  new  right  of  action  as  sureties,  which  was  cre- 
ated by  the  payment.  They  }iave  stood  all  along  in  the  rt" 
lationof  ^cre  sureties.x 
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uricA,  But  these  note^  are  funeUts  officio,  witlioat  reference  to 
Au^«8t^8«3»  ^  eflfect  which  may  be  produced  upon  any  of  the  parties 

Havkk*     to  them*    They  are  so  within  the  case  of  Beck  v.  RobUgm 

Vhjiivatofovm  That  case  was  decided  in  fhe  14  Oto*  3  ;  and  being  befoi^ 

the  revolution,  is  binding  upon  this  Court,  notwithstanding 

the  cases  decided  there  since. 

• 

Slosstm^  in  reply.  Jenkins  &  Havens  were  notmeresuretiesm 
They  became  sut^tiss  upon  negoiiabie  paptr  ;  and  are  enti- 
tled to  all  the  benefit  arising  from  the  form  in  which  the  ba 
siness  was  done.  No  anfliorities  haye  been  or  can  be  ci- 
ted against  this  doctrine.  Being  the  beneficial  owners,  tbejr 
are  entitled  to  treat  this  pibper  ots' promissory  noies,  and  trans* 
fer  it  accordingly.  They  became  the  substituted  hoiders  <^ 
the  notes.  Had  a  third  person  paid  the  note,  and  taken  it 
firom  the  bank,  could  not  an  action  have  been  maintained 
xqpon  it  ?  In  CaUom  v.  Lawrence,  it  was  hcdden  that  <»• 
who  takes  up  a  note,  becomes  the  purchaser,  and  may  sae 
upon  it  as  such.  In  Beck  v.  Robla/^  the  right  of  action  is 
denied  upon  the  single  ground  of  injury  to  Hodgsmm 
Huntington,  I  repeat,  cannot  complain.  He  has  every  equi- 
table defence  by  way  of  set  oflf  or  otherwise ;  and  he 
may  avail  himself  of  it  equally  as  if  the  suit  were  in  the 
name  of  the  payees. 

WooDWORTH,  J.  The  question  in  this  case  is,  whether, 
after  payment  to  the  bank,  the  notes  continued  negotiable, 
and  could  be  transferred  to  the  plaintiff,  so  as  to  enable  him 
to  sustain  an  action  in  his  own  name  ?  The  objection  to 
the  right  of  recovery  is  merely  to  the  form  of  action.  It  is 
urged  on  this  principle,  that  by  payment  of  a  bill  or  note, 
the  contract  of  the  parties  to  it  ceases.  It  is  not  necessary 
to  controvert  this  proposition,  in  order  to  decide  the  present 
cause.  A  remedy  in  this  form,  on  the  note  itself,  is  certain- 
ly convenient ;  and  if  it  can  be  shown  that  no  injury  cai^ 
arise  by  sustaining  it,  I  should  be  inclined  to  uphold  it,  un- 
less restrained  by  a  uniform  current  of  authority.  The 
case  of  Beck  v.  Robley^  (1  i/.  BL  89,)  is  relied  on  by  the 
defendant's  counsel  as  in  point ;  but  it  will  be  found,  on  ex- 
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ftmiBatioii,  to  be  clearly  distinguishable.  The  facts  were  utica, 
these  :  Brmn  drew  a  bill  of  exchange  upon  Robleyf  paya-  ^!JfJlJji,^f^ 
ble  to  Hodgson^  or  order,  which  was  accej^ted  by  Rohley^  and  Ha vjan 
indorsed  by  Hodgsmu  Not  being  paid  when  due,  Hodgson  ^^^^  ^• 
returned  the  bill,  and  Brown  took  it  up,  Hodgson^a  indorse" 
knent  still  remaining.  Brown  afterwards  gave  the  bill  to 
Becky  as  a  security  for  money.  The  jury  found  a  verdict 
for  the  deiisnd^t,  on  the  ground  that  th^  acceptor  was 
discharged  by  Brown^s  taking  up  the  bill,  and  that  there 
'  was  an  end  to  its  negotiability.  The  Cotirt  held  the  Action 
tiot  maintainable  ;  not  on  the  ground,  that  where  A  bill 
Comes  back  unpaid,  and  is  taken  up  by  the  drawer,^  it 
ceases,  in  every  case,  tb  be  a  bill,  but  that  the  facts  in  that 
case  recjuked  it  so  to  be  considered.  This  is  evident  from 
the  expressions  of  Lord  Mansfietd^  ifho  observes,  **  if  it 
were  negotiable,  Hodgson  would  be  liable,  for  which  ther^ 
la  no  colour.'^  The  consequences  that  would  follow  from  a 
t£fierent  decision,  could  not  be  sanctioned.  The  payment 
by  Brown  to  Hodgson^  wholly  exonerated  the  latter.  It  Was 
the  same  thing  as  striking  out  his  indorsement ;  and  if  so, 
Beck  could  have  no  title  to  the  bill*  '  If,  notwithstanding  the 
payinent  to  Hodgson^  his  indorsement  passed  the  interest  in 
the  bill  to  Beckj  it  follows  that  he  Would  be  liable  as  an  in- 
doraer — a  proposition  too  absurd  and  unjust  to  be  tolerated* 
^The  distinction,  in  the  present  case,  is  manifest.  It  is  truCi 
the  indorsers  here  have  taken  up  the  note,  as  the  drawer  did 
in  Beck  v.  Robley  :  they  afterwards  passed  it,  but  on  their 
own  indorsement  solely.  The  plaintiff  derives  his  right 
from  Jenkins  &r  Havens^  Who  ought  to  be  liable  as  indorsers ;' 
for  it  must  be  presumed  they  have  received  value  for  the 
transfer.  Supposing  Havens  had  indorsed  this  note,  and  Jen- 
kins  &  Havens  had  paid  hitn  and  taken  it  up,  but  omitted 
to  strike  out  his  name  ;  the  holder  could  not  recover  on  a 
eount,  stating  the  indorsement  to  him  to  have  been  made  by 
Hdroens'y  because  then  the  principle  in  Beck  v.  Robley  would' 
apply.  The  two  cases  would  be  alike.  Here  there  are  no  in* 
terests  of  third  persons  to  be  affected,  but  in  the  manner 
prescribed  by  law.  The  note  continued  negotiable  in  the 
Hands  of  Jenkins  jr  Havens^  by  their  own  indorsement.    If 
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uTicAy  they  passed  it,  there  is  no  reason  wby  they  should  not  be 
^"Srt-I^*  liable.  In  Callow  v.  Lawrence,  (3  M.  ^  S.  95,)  the  case  was 
H^vxsa  this  :  The  drawer  of  a  bill,  payable  to  his  own  order,  indors- 
Uv  TUfQTov.  ^^  *^  ^^  Taylor,  who  discounted  it  for  him.  Taylor  indors- 
ed it  to  BasselU  Upon  the  bill  being  dishonoured,  the  draw- 
er paid  the  amount  to  Bassett^  who  struck  out  his  own  and 
Taylor^s  indorsement,  and  returned  it  to  the  drawer,  who 
afterwards  passed  it  to  the  plaintifT.  It  was  held  that  he 
might  recover  against  the  acceptor*  Lord  Ellenborough,  ia 
that  case,  says,  ^'  If  the  drawer  has  paid  the  bill,  he  may  sue 
the  acceptor  on  that  bill,  and  if,  instead  of  suing  the  accep- 
tor, he  put  it  into  circulation  on  his  own  indorsement  only,  it 
does  not  prejudice  any  of  the  other  parties.''  He  consider- 
ed that  Pywell,  the  drawer,  became  the  purchaser  of  the 
bill  when  he  passed  it  and  took  it  up  ;  that  it  was  not  paid 
animo  solvendi,  in  order  to  extinguish  it,  but  only  to  relieve 
himself  from  ilie  situation  in  which  he  stood  upon  the  biU. 
All  the  Judges  concurred  in  the  opinion,  that  the  case  of 
Beck  V.  Robley  was  decided  on  the  distinction  I  have  laid 
down.  In  Gomez  Serra  v.  Berkley,  (I  Wils.  46,)  the  point 
in  question  seems  to  have  been  settled.  There  the  payees 
of  a  promissory  note,  payable  to  them  or  order,  indorsed  it 
to  the  plaintiff,  and  afterwards  paid  the  note  and  took  it 
back,  and  then  passed  it  a  second  time  to  the  plaintiff.  It 
was  held  that  the  plaintiff  might  recover  against  the  maker  ; 
for  he  was  still  liable  to  (he  payees,  when  they  passed  the 
note  a  second  time  .to  the  plaintiff ;  and  that  the  plaintiff 
ought  to  stand  in  their  place.  The  next  objection  is,  that 
Jenkins  ^  Havens  could  not  have  maintained  an  action  on 
the  notes  themselves,  as  they  were  accommodation  notes, 
though  they  may  for  the  money  paid.  It  will  be  conceded 
that  Jenkins  &  Havens  could  hot  sustain  an  action  on  the 

m 

.  notes,  before  payment  at  the  bank.  Previous  to  that  there 
was  no  consideration,  but  becoming  liable  on  the  notes  as 
indorsers,  and  it  being  their  duty  to  take  thiem  up,  the 
money  paid  operated  as  a  purchase  of  the  security;  and 
from  that  moment  it  ceased  to  be  an  accommodation  note, 
indorsed  by  them  for  the  defendant,  but  a  valid  note  to  Jen^ 
kins  &  Havens,  founded  on  good  consideration.  I  am  of 
opinion,  that  the  plaintiff  is  entitled  to  judgment. 
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SnTHBRLAND,  J.  The  oolj  question  is,  whether  the  notes  ctica, 
oeased  to  be  negotiable  in  consequence  of  having  been  dis-  ^2r%^>15 
honoured  by  the  maker,  and  paid  by  the  indorsers.  Hatkiti 

All  the  doubt  that  exists  lipon  this  point,  had  grown  out  HirsTiiiAToar 
of  the  case  of  Beck  v.  Robley^  (If/.  BL  Rep.  89,  no/e.) 
And  all  the  cases,  in  which  the  negotiability  of  a  note,  or 
bill  of  exchange,  circumstanced  like  these,  has  been  called 
in  question,  put  themselves  upon  the  authority  of  that  case* 

That  was  the  case  of  a  bill  of  exchange,  drawn  by  on^ 
Brown  upon  Roble^,  in  favour  of  one  Hodgson^  accepted  hj 
Rohley^  and  endorsed  by  Hodgson.  Not  being  paid  by  the 
acceptor,  when  due,  Broton^  the  drawer,  took  it  up,  Hodg* 
aovpB  endorsement  being  still  upon  it.  Brown  subsequently 
passed  it  to  Beck^  the  plaintiiT.  It  was  held,  by  Lord  Manf^ 
Jleld,  that  the  drawer,  after  having  paid  the  bill,  could  not 
again  put  it  in  circulation  ;  because,  by  so  doing,  Hodgson^ 
the  payee  and  endorser,  would  be  subjected  to  a  suit  upon 
it|  which  clearly  ought  not  to  be. 

This  case  has  always  been  Considered,  in  England,  a» 
standing  upon  its  own  particular  grounds ;  and  has  never 
been  held  to  decide,  that  a  bill  or  note  is  not  negotiable  after 
it  becomes  due,  and  has  been  taken  up,  unless  by  putting  it 
in  circulation  again :  some  party  to  it  might  be  subjected  to 
a  suit,  who  ought  not  to  pay  it.  .' 

The  case  of  Callow  v.  Lawrence,  {3M.&lS.  94)  is  deci- 
sive upon  this  point*  There  a  bill  of  exchai^  was  drawn 
bj  one  Ptfwell,  payable  to  his  own  order,  upon,  and  accep- 
ted by  Lawrence,  the  defendant.  Pywtll  endorsed  it  to  one 
Taylor,  and  Taylor  to  one  Bennett,  who  held  it  when  it  be- 
came due.  Not  having  been  taken  up  by  Lawrence,  the  ac- 
ceptor, Pywell,  the  drawer  and  first  endorser,  paid  it ;  and, 
striking  out  the  subsequent  endorsements  of  Taylor  and 
Bennett,  passed  it  to  Callow,  the  plaintiff. 

It  was  held^  by  all  the  Judges,  that  the  iaot  of  the  bill 
having  been  taken  up  by  the  drawer,  did  not  destroy  its  ne- 
gotiability :  that  the  test  was,  whether  it  cotdd  be  put  in  cir- 
culation  again,  without  prejudice  to  any  party  who  ought  not 
to  pay  it :  and  that,  as  the  drawer  was  also  the  first  en- 
:)Qrser  of  the  bill,  its  negotiability  could   be  preserved^ 


*"» 
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PTiCAy      witttont  preju<Uce  to  the  subaequent  endorsers,  by 

^"Srl^rw^  ^^^  ^^^^  names,  and  leaving  his  own  upon  it.    The  case 

Havsm      of   Gomez  Serra  v.  Berkley j   (I  Wils.  46)  is  to  the  aame 

Tbisf  question  was.  very  fuUj  discussed  in  the  Superior 
Court  of  Massachuseits^  in  Guild  y«  £ag€r  et  aL  (17  Jkfosi. 
/{€p.  $15,)  and  the  principle  of  Callow  ▼•  Lawrence  was 
aauctioned  and  adopted,  although  two  decisions  of  a  con- 
^tr^ry  character  had  been  msid^^  in  that  Court,  qnder  a 
jniiapprAmision  of  the  case  of  Bed^v.  Robleg* 
,  It  is  cleitr,  then>  upon  th^  authority  of  tliese  case^,  tfiat 
the  ne^tiability  of  the  notes  upon  which  this  anil  was 
brought  was  not  impaired  by  the  fiict  of  dieir  havii^  bee^ 
paid  and  taken  up  by  Jemkim  ^  flav€n»*  They  were  the 
payees  and  sole  endorsees  of  the  notes  ;  anc|no  party,  who 
Uras  not  at.  all  events  boon^  to  pay  fhem,  could  be  sued  or 
^ojle^t^  in  cQnsequjsnce  of  ttieir  iM^ng  ag^  put  in  cir- 
culation* 

Ifi  ^9  betw^n  Jenkins  fr  Bavms  and  the  defend»il^ 
there  was  any  fraud  in  the*  transfer  of  ^ese  notes,  or  if 
he  ha$  ^y  ground  of  d^lence  against  them,  he  can  a- 
.  Tail  hiqoself  of  it  agaipst  the  plaintiff;  for,  having  ta** 
ken  the  notes  after  they  became  due,  he  took  ttiem  sub- 
ject to  every  defjsnce  which  existed  b^t^N^en  the  or^n* 
al  parties  at  the  time  of  <heir  transfer  to  bim«  (Bnmn 
V.  Davies^  3  T.  R.  80.  Tbj^or  v.  MaOur^  id.  8S,  note. 
Johnson  v.  Bloodgood^  1  Joim>.  Cos.  61  •  ^Caines^  Cos.  in 
Err.  303,  Sebring  v.  ReUkbtm^  1  Jqhsu  Qu.  331.  Lansing 
V.  Gainp  ^  Tm  Pg/ck,  3  Johu  Rep.  306.  O^Caihghun  v. 
Sawyer^  d  John.  Rsp*  118.  Lansing  ^i^  Lansings  B  J9htu 
ftep*  454.) 

The  nonsuit  ipust,  therefore,  be  set  asid^^  and  a  new  triaf 
granted^  with  costs  to  abide  the  event  of  the  suit. 

Savage,  (Dh*  J*  copcurre^. 

Rule  accoi-dingty. 
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August,  1838* 


Sice  against  Cuvninohax  and  M'Gormick* 

AsavMPsiT,  by  the  plaintiff,  as  endorsee,  against  the  de-     a  promino- 

ibndants,  as  endorsers  of  a  promissory  note,  dated  at  ^cw-  |5ie'<m  at?*^*' 

Fori,  Feb.  15,  1819,  made  by  one  Kumbel^  in  favour  of,  and  mand,  is  du« 

endorsed  by  the  defendants,  for  ^1000,  payable  on  demand,  S[arde/to 

and  expressed  to  be  for  value  received.    On  the  trial  of  the  charge  the  en- 

doraer  of  lucii 

canse,  the  following  facts  appeared :  All  the  parties,  both  »  note,  pay. 
at  the  dateof  the  note,  and  at  the  time  when  payment  was  ^J^^^^  ^ 
demanded  and  notice  ^ven  to  the  endorsers  of  demand  the  maker,  and 
and  non-payment,  resided  in  the  city  of  New^York.  The  payment  given 
note  was  execated   under  the  following   circumstances  :  ^  *he  endon- 

er,    within    a 

KunAel  requested  of  the  plaintiff,  the  loan  of  ^2000,  on  reaaosabie 
his  {IPs}  note,  atx>ne  year,  to  be  endorsed  by  the  defendants.  ^  **^  ^* 
The  plaintiff  agreed  to  make  the  loan,  but  he  could  then     What  is  « 
^yance  only  $lOOOy  and  hoped,  within  3  or  3  weeks,  to  be  ]^^  ^^i^ 
in  foods  to  make  the  whole  loan,  from  the  sale  of  certain  ^^®  ^<ita  aro 

ascertauied,  is 

mortgaged  prenusiQa.  The  plaintiff  and  Kumbel  agreed,  a  question  of 
therefore,  that  the  note  in  question  should  be  taken,  paya-  J^^^ed*  ^ 
ble  on  demand,  until  the  oUier  jSlOOO  could  be  furnished,  the  court. 
Kumbtl  was  the  brother-in-law  of  J\PCormicky  one  of  die  i,  l^  uurea- 
defend^ota.  It  was  further  agreed,  beti^een  the  plaintiff  and  souabie  deUy, 
Kumh^ly  that  when  the  other  ^1000  f^hpuld  be  procured,  the  parties  reside 
note  in  question  should  be  taken  op,  and  a  new  note  procu-  ^^J^^  ^^^ 
red,  for  the  whole  amount,  to  be  made  by  Kumbel  and  en-  That  the 
dorsed  by  the  defendants,  at  one  year,  with  interest ;  but  it  f^rmoneyienu 
was  uncertain  when  the  plaintiff  would  receive  the  addition-  audpayabieon 

■■  demand,  with 

al  atun.  Kumbel^  on  this  understanding,  executed  the  note,  interest,  does 
fnd  hin^elf  procured  the  defendaots  to  endorse  it.  The  of ^^^enertl 
plaintiff  had,  twice  before  this,  lent  money  to  Kumbel^  on  rule. 
his  note  endorsed  by  the  defendants,  to  wit,  ^1000  at  one  agreemeS^la 
tune,  and  ^600  at  another  time,  which  had  been  re-paid,  the  time  ofex- 
The  notes,  for  these  sums,  were  at  one  year.  Kumbel  had  note,  between 
served  his  dme  with  the  defendants,  but  was  at  the  time  of  ^^\    indotaeo 

^^  .    '  and  the    ma- 

ffring  these  notes  in  business  for  himself.    At  the  date  of  the  ker,  that  the 
i^ote  in  question,  Kumbel  was  in  good  credit  and  business,  as  a  sJtbe  deauui- 
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UTicA,      merchant,  but  stopped  payment  about  the  23<J  day  of  Jaiyv 
^'  1819,  on  which  day  the  note  in  question  was  presented,  and 

demanded  of  him,  by  a  notary,  protested,  and  notice  there* 
of  given  to  the  defendants.  The  plain ti^  also  gave  in  evi^ 
dencc  a  Judgment,  by  confession,  in  this  Court,  docketed  Ju- 
(y  21,  1819,  in  favour  of  t)ie  defendants,  against  Kumbel^  for 
aed  St  the  time  g4539,66,  expressed,  in  the  specification,  to  be  for  various 

when  the  note  ^  *.         iii/.i  rrit  • 

purports,    on  sums  of  money  lent,  by  tlic  defendants,  to  KumotL  at  various 

excuse  a  delay  year.  Mount ^  a  witness  for  the  plaintiff,  testified,  that  short- 
in  ordeT^^to  'j  ^^^  ^^  commencement  of  this  suit,  he  saw  M^Cormick^ 
charge  the  in   one  of  the  defendants,  and  asked  him  if  he  had  settled  with 

aorser,  beyond      .         ,  .     .^y, 

the  ordinary  Sice^  the  plaintiff;  to  which  he  replied,  that  "  we  (meaning 
ly°wh^re  ^the  **^  defendants)  offered  him  our  own  note,  and  he  would  not 
indorser  id  not  take  it,  without  an  endorser,  and  he  has  gone  and  sued  us. 
a^ement.   *  ^^^  ^  ^H  VeGf  him  out  of  the  money  as  long  as  God  will  | 

Indeed,  pa-  Jet  me."     This  was  3  or  4  days  after  the  protest.  He  seem-  I 

rol  evidence  o«      ,  ,  .  j  r  I 

an  agreement  ed  vexed,  and  said  nothing  about  a  compromise.  It  ap« 
d^rent  "time  P^^^^^^i  ^^at  when  notice  of  demand  and  non-payment 
than  that        was  given,  which  was  served  upon  MPCormick  only,  he  ! 

imports,  ia  in-  made  no  objection  that  the  demand  was  not  made  in  time  ;  | 

admissible,       j^^  jjj  jj^  ^^y  ^^y  thing,  directly  or  indirectly,  about  it.  i 

rale,  that  the      The  defendants^  counsel  (hen  insisted,  that  it  was  the  pro- 

a^ writlenco^  vince  of  the  Court  to  decide  on  the  reasonableness  or  un-  j 

tract    cannot  reasonableness  of  time,  for  a  note  on  demand   to  run,  be- 

paroi  evi*       fore  it  was  demanded  of  the  maker,  in  order  to  charge  the 

^*A?  ffer  br  ^^^^'*®''  5  *^^  ^^^  ^^  ^^^e  of  a  promissory  note,  on  de- 
an indorser  to  mand,  was  not  distinguishable  from  a  bill  of  exchange,  paya- 
note,  in^sati^  '^'^  *^  sight,  which,  it  was  well  settled,  should,  in  order  ta 
Action  of  the  charge  the  drawer  or  endorser,  where  the  parties  live  coa- 

indorsed  note,  •  a       • 

is  not  a  wai-  tiguous  to  cach  Other,  be  presented  in  a  short  time  alter  its 
ISnoti^nn-  ^^^*     ^^  ^*^  contended,  by  the  plaintiff's  counsel,  that  this  * 
less  such  offer  note  did  not  stand  upon  the  footing  of  ordinary  commercial 
tiie^Uer.       paper;  that  it  was  deposited  for  a  loan  of  money,  and  drawn 
To  make  a  pai-ablc,  with  interest :  and,  therefore,  the  usual  strictness  m 

promise        ot  ^  '^  '.  . 

payment  ope-  TCgard  to  presentment  and  notice  was  not  required.  The  Judgo 
w  of  demand  ^^^^  stated  to  the  counsel,  after  recapitulating  the  leading^ 
and  notice,  the  features  of  thc  testimony,  that  he  had  no  doubt,  that  five 
B^w  afflrma-  months  and  a  half,  the  time  given  on  this  note,  was  an  unreasoit-^ 
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able  length  of  time  to  be  given  to  the  drawer  of  a  note  pay-  vtica- 
able  on  demand,  in  order  to  charge  the  endorser,  where  the  S^^^ 
Dote  had  been  negotiated  in  the  ordinary  way ;  but,  under 
the  circumstances  of  this  case,  he  should  charge  the  jury,  that  q^, 
they  had  a  right  to  consider  the  subsequent  declarations  pro- 
ved to  have  been  made  by  M^Cormick^  connected  with  the  tively  sod 
other  fiicts  in  the  case,  and  to  determine,  upon  the  whole  ^^^^^7^  that 
testimony,  whether  or  not  the  defendants  were  all  the  while  promised  with 
cognizant  of  the  understanding  which  existed  between  the  that^hT  hfd 
nuiker  and  plaintiiH  To  this  opinion  the  counsel  for  the  de-  ^^^  ^>^^  ^^^^^ 
fendants  requested  the  Court  to  note  their  exception.  The  fr  by  are^« 
cause  was  then  summed  up,  by  Mr.  Ernmett  for  the  defen-  '*'\    demand 

^      ''  and  notiee* 

dants,  and  Mr*  Hoffman  for  the  plaintiff,  and  his  Honour,  af- 
ter recapitulating  the  testimony,  charged  the  jury  upon  the 
points  of  law,  agreeably  to  his  opinion,  as  above  expressed. 
The  jury  found  for  the  plaintiff,  for  ^1202,22.  The  defen- 
dants' counsel  had  the  permission  of  the  Court  to  make  a  " 
ease,  with  liberty  to  turn  the  same  into  a  bill  of  exceptions. 

H.  Ketchum^  for  the  defendants,  now  moved  for  a  new  trial. 
He  said  the  endorsers  were  clearly  discharged  by  the  laches  of 
the  holder.     There  being  no  dispute  about  the  facts,  this 
is  a  question  of  law,  to  be  determined  by  the  Court.(a)  The     (o)  tindati 
time  given  was  uhreasonable.     It  is  now  well  settled,  that  a  ^  i^u^Bry- 
note,  payable  on  demand,  or  at  sight,  must  be  demanded  im-  ^^  ^  Bfydmi, 
mediately,  or  as  soon  as  the  circumstances  of  the  case  will  ch.  9%  BUlt, 
adiiiit.(i)    It  will  be  said,  however,  that  here  was  an  under-  ^l^if^kA^ 
standix^,  that  the  note  being  for  a  loan,  was  to  run  for  a  to  353,  andea- 
year.     Our  answer  to  this  is,  that  whatever  arrangement  j^^^^  ^  jy.^^. 
might  have  been  made  between  the  plaintiff*  and  Kwnbel^  it  '^^^n^  i3Jtf<M». 
never  reached  the  defendants  and  they,  of  course,  cannot 
be  affected  by  it.    Nor,  if  this  fact  had  been  known  to  them, 
woald  it  at  all  vary  the  legal  obligation  of  the  plaintiff  as  to 
the  demand  and  notice.     Its  being  a  note,  for  the  maker's 
acconamodation,  makes  no  difference.     In  Jackson  v.  Rich" 
ards,{c)  the  same  point  was  taken,  and  overruled.     The    ^  v « ^^k  . 
Court  said,  '^  An  endorsement,  for  the  credit  of  the  drawer,  343. 
is  not  unusual,  in  the  ordinary  course  of  business  ;  but  it 
would  be  inconvenient  and  injurious,  to  dispense  with  the 
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unci,      settled  rule  of  the  previous  demand  and  notice,  in  all  such 
Ai^ttsM823.  c^gg^?,    A^j^  j^  £^^^^  y  MoU,{d)  the  Court  say,  "  An  en- 

Sick        dorser  for  the  accommodation  of  the  maker,  is  entitled  to 

CvNirrirA.     *^'^  ^^  privileges  of  an  endorser,  by  being  fixed  in  due  sea- 

KAM,        son."     The  same  point  was  decided  in  Frenches  Executrix  v* 

(d)  7  J9hn,  "^^  BflwA  of  Columbui.{e)    Nor  does  it  vary  the  case,  that 

861-  the  cotisideration  was  a  loan  of  money.    We  are  aware  that 

141.  '  Smith  V*  Beckettj^f)  will  be  cited  and  relied  upon*     Bat,  in 

(/)  13  Eoiif  that  case,  the  maker  was  insolvent  when  the  note  was  giv- 

en.(^)  He  was  not  at  all  relied  upon,  and  the  note  was  giv^n 

(g)  Jigan  T.  to  enable  him  to  commence  business.     It  is,  however,  a 

Jb^T^iSOL  ^^  sufficient  answer  to  that  case,  that  it  is  overruled  in  this 

Court,  by  fhe  decisions  to  which  we  have  referred. 

The  evidence  of  the  partial  loan,  and  the  understanding 

that  the  demand  was  to  be  postponed,  would  not  require  the 

delay  of  a  moment,  even  as  between  the  endorsee  and  ma^ 

ker.     The  plaintiff  did  not,  in  fact,  tie  up  his  hands  for  a 

single  day*    The  note  must  speak  for  itself^  and  could  not 

(A)  Vump*  he  varied  by  parol  evidence«(A)     On  the  other  hand^  if  the 

am,  8  Jofm'  agreement  had  any  effect,  it  must  have  been  to  delay  the 

189.  payment  for  the  year  stipulated.     In  this  view,  the  action 

was  prematurely  brought,  and  the  plaintiff  should  have  been 

nonsuited. 

The  declaration  of  JiPCormick  was  not  urged  upon  the 
trial,  as  reviving   the  defen^lants'  liability.     If  that  effect 
is  claimed  here,  we  object  to  it,  as  a  loose  declaration  made 
to  a  third  person,  and  is  within  the  case  of  Milhr  Vi  Hack^ 
(%\  5  «rf.  375.  %9(0  where  a  similar  ground  was  taken.  This  was  put  down 
by  the  Court,  who  said,  "  It  would  be  dangerous  to  fix  an 
endoilser  without  notice,  and  perhaps  without  knowledge  of 
the  laches  of  the  holder,  upon  such  loose  conversation  with 
a  third  person."     Nor  does  it  appear  that  M^Cormick  was 
at  all  acquainted  with  the  laches  of  the  holder.    A  prom^ 
ise,  to  be  valid,  must  have  been  with  full  knowledge  of  this 
fact,  which  it  lies  with  the  plaintiff  to  shew  affirmative- 
(/)  %£,  Trim-  ly.{j)      Besides,  if  it  can  be  called  a  promise^  it  was  up- 
Mtl'lS^""**  on  a  condition  not  complied  with,  and  therefore  not  biod^- 
ing. 
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The  Ju^ge  charged  the  jury  errooeously,  in  directing  ^'''^fg-s 
Ihend,  that  the  note  wag  not  negotiated  in  the  ordinary  way, 
%nd,  consequently,  nOt  subject  to  the  usual  strictness  in  re* 
Igard  to  presentment  and  notice.  That  snch  w^s  his  meaa- 
ing,  13  necessarily  implied  in  the  introduction  to  his  charge ; 
mnd  he  improperly  leaves  M^Cormick^s  declaration  to  the 
jur/,  to  be  considered  in  connexion  with  other  fects,  with  a 
View  to  determine  upon  the  whole  testimony,  whether  or 
not  the  defendants  were  cognizant  o!  the  understanding  be- 
tween the  plkintiflT  and  KumhtL  A  jury  ought  not  to  be 
permitted  to  infer  from  circumstances,  a  state  of  things  ex- 
cusing a  resort  to  the  maker.  This,  as  before  remarked,  is 
k  question  of  law,  and  belongs  to  the  Court. 

Bat  if  properly  left  to  the  jury,  the  verdict  is  ckaarij 
Ugainst  evidence.  M^CarmieVs  declaration  amounts  to 
kiotbing ;  and  there  are  no  otfa^  circumstances  in  the  cause^ 
Which  amount  to  any  thing,  as  proof  of  the  defendants^ 
knowledge.  It  surely  cannot  be  contended  seriously,  ditat 
Ibt  relationship  between  the  maker  and  one  of  the  defen«> 
datils,  is  to  make  a  part  of  such  proof.  As  to  the  judgment 
Itonfessed,  it  strengthens  the  defendants'  case,  ft  was  taken 
<m  the  1 9th  of  July,  a  few  days  before  the  failure  of  Kum^ 
tei,  to  secore  demands  entirely  distinct  from  the  one  in  ques* 
lion  here.  The  defendants  supposed  the  note  paid,  or  them* 
•ehres  discharged,  and  took  no  precaution  against  it. 

J.  O.  iifq^rnan,  contra.  1.  The  demand  and  notice  were 
jn  reasonable  time.  This  question,  has  frequently  arisen, 
both  in  this  country  and  England,  and  no  case  has  yet  deci- 
ded Jive  months  to  be  too  great  delay.      In  Furman  v.  Has* 

kinj(k)  the  delay  was  18  months  and  holden  too  long  ]  in    (it)  t 

Sanfard  v.  Mckles  et  a/.(/)  5  months  delay,  there  being  en-  ^'  ?^^J  jl^ 
dorsements,  was  bolden  not  unreasonable.  In  Losee  v.  Dya^ftfM. 
kin^(m)  the  delay  was  about  10  or  12  weeks ;  ^nd  in  Agan  v.  no/  ''''*'***' 
JIPMimis(n)  it  was  8  or  9'months.     The  rule  is  truly  laid       (^)  H  ^ 
down  in  the  two  last  cases.     It  is,  that  the  demand  should 
be  made  and  notice  given  in  a  reasonable  time.     It  is  not 
like  a  bill  payable  at  sight ;  for  it  carries  interest  from  the 
date.    Indeed,  all  the  authorities  cited,  place  th^  reasona- 
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vrtCA)      bleness  of  the  time  upon  the  circumstances  of  the  case  } 

.^^3r%^^i^'  and  one  dietinguifihing  circumstance  of  this  case  is,  that  tba 

SicB        iM>ie  was  given  upon  a  loan  of  money,  which^  in  the  city  of 

Q   ^'     ^   JWto<-For&^  when  the  loan  is  private,  or  not  at  the  bank,  is 
HAM.       well  known  to  be  ordinarily  for  6  months,  or  a  year.    Smith 

#  N  4«  %t      ▼•  Becktt,(o)  was  put  on  the  ground  of  a  loan,  and  the 
1B7.  delay  would  have  been  justified  for  that  reason,  had  there 

not  been  a  renewal  of  the  advance.  Had  notice  of  the 
demand  been  given  in  that  case  before  suit,  the  plaintiff 
would,  doubtless,  have  recovered.  Had  this  question  de; 
pended  merely  upon  the  face  of  the  note,  I  agree,  that  if 
would  have  been  for  the  Court  to  pronounce  the  law  t 
depending,  however,,  upon  circumstances,  it  was  pro* 
itoMSlf"'*  P^'y  P'**  ^  the  jury.  Field  v.  JVtc&er#{m,(p)  1  am  aware,  ap^ 
pean  to  be  against  us*  The  demand  was  there  delayed  for  8 
months  after  the  date.  The  Judge  chaiged,  that  the  cir* 
oumstancse  of  the  note  being  for  a.  loan  made  no  difier^nce  j 
the  usual  time  of  credit,  on  a  loan  of  money,  m  Bosiauf 
where  that  loan  was  made,  as  appears  from  the  charge  o(  the 
Judge,  was  shorter  than  in  the  citjot  Jfem-Yark,  But, 
even  in  that  case,  the  Court  finally  place  it  on  the  ^mind^ 
that  the  jury.bad  foimd  the  demand  not  to  have  been  niade 
in  a  reasoni^le  tiupe.  This  was  a  mistaken  view  of  the 
eeae.  The  jury  expressly  referred  the  question  to  the 
Court,  to  say,  on  their,  part,  whether  the  time  was  reasone* 
bte  or  not.  The  case  is  inconsistent  with  itself,  but  it  sup- 
ports  the  distinction  I  have  taken,  that  where  the  time  is  t/^ 
be  judg^  of  from  the  :£Bice  of  the  note,  the  Court  are  to  de- 
cide ;  if  from  extrinsic  circumstances,  it  belongs  to  the 
jury. 

3.  The  defendants  knew  the  arrangement  brtween  the 
plaintiif  and  the  maker.  The  plaintiff  was  not  in  funda  at 
ibe  time  of  the  loan.  The  note  was  taken  on  demand  for 
{1000  lent,  and  the  same  sum  was  to'  be  made  up  after* 
wards,  a  few  weeks  being  in  contemplation  of  4fae  parties. 
The  defendants  must  have  Inqnired  into  so  uoosnel  e 
circumstance,  as  this  note's  being  payable  on  demendL 
Th^ne  had  before  been  loans  between  these  parties,  end 
notes  given  and  endorsed  by  the  defeedants,  at  certain  pe« 
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Uodfl  of  credit.  AH  lire  in  die  same  citj,  and  one  of  the  de*  vtica, 
lendants  is  connected  in  the  familjr  of  Cbe  maker.  The  con^  ^''^^;^.2^ 
▼eiBatioti  of  JlPCormickj  and  his  silence  when  notice  of  the 
dlemand  was  given,  connected  with  the  other  circomstancet 
Hientioned,  justify  the  inference  that  he  was  fully  cogniseant 
•f  the  arrangement  (or  the  loan.  He  knew  the  day  of  the  de- 
mand^ and  when  the  notice  was  given.  It  is  said,  that  if  tha 
Agreement  had  any  effect,  it  suspended  the  right  to  demand 
Ibr  a  year ;  but  this  must  also  be  left  to  the  cireumstanceStt 
On  liie  maker's  becoming  insolvent,  it  was  our  duty  immef 
diately  to  make  the  demand,  and  give  notice;  iritb  a  view 
to  obtain  actual  payment,  or  a  substituted  note  for  the  year, 
to  which  we  were  entitled. 

The  objection,  that  the  delay  has  been  too  much,  rests 
merely  upon  the  face  of  the  paper ;  but  here  are  circumf* 
•tances  to  excuse  the  delay,  which  it  was  proper  to  submit 
to  the  jury  ;  and  in  doing  so,  we  pursue  the  case  of  FUld  t« 
JfiekerBfm^  so  much  relied  upon  by  the  other  side.  The  }wy 
have  pronounced  upon  these  circumstances,  and  the  lait 
doea  not  require  that  their  verdict  shoidd  be  disturbed* 
Amoi^  otfier  circumstance,  the  judgment  by  confession  io 
in.  evidence,  given  only  two  days  before  the  maket^  insol*( 
▼ency.  Some  of  the  items  correspond  very  nearly  with  the 
ftinonnt  of  the  note.  The  specification  menttons  a  loan  ; 
and  file  defendants  ought  to  have  been  put  to  explain, 
vrfaether  it  was  to  secure  this,  or  any  other  debt.  After  no* 
fice  of  protest,  the  defendant,  JIf  Cor/iticA,  admitted  his  lia- 
bifity. 

Fasenden,  in  reply.  If  the  Court  do  sustain  the  verdict, 
it  must  h^  upon  strict  principles  of  law  ;  for  the  cquiljf  of 
the  case  ia  clearly  with  the  defendants.  The  plaintiff  claimsi 
not  upon  the  usual  demand  and  n<rtice,  but  upon  equitable 
circumstances,  excusing  bis  delay*  There  is  not  an  instance 
wbeie  the  ordinary  strictness  ban  been  dispeiaiied  with,  eacp 
eept  under  the  equitable  circumstancea  of  the  case.  Sovi- 
JMl  v«  Mickte9{^)  is  an  example.  So,  where  the  noteia  tor  ^Or)  ^  ^^f^n. 
tlie  endorser's  .acconiosodationy  or  wb^jre  )ie  has  misled  the 
endorsee,  by  saying  that  he  need  not  giv^  notice)  for  he 
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PTicAi      wddd  consider  faioiself  Imble^  and  the  like«    Tliit  not^ 
AtifMtj^mp.  ^^  f^^  jj^g acoommodaition  of  t)ie mker.     Thoi^  the  d«- 

li^adacts  migbt  have  knows  tbisy  yet  there  k  no  c^ideaet 
that  they  knew  how  it  was  to  be  uaed  ;  wheiber  for  the  pttr* 
|K)ae  of  a  loan  or  a  cash  pupebase  of  goods  ;  por  is  there  6v« 
idence,  Uiat  they  ^ven  keew  it  was  for  the  maker's  accommo^ 
dation^  As  lo  the  judgment,  it  isei^ideBtthat  it  was  for  9C» 
toal  loaneu  and  had  nothiag  to  do  as  an  iadenioity  agaiosi 
tbis  endorsement.  Having  suspicions  of  the  maker's  tosolr 
««Mcy,  they  bad  no  motives  to  ^ilaehood,  but  were  intera^f 
tad  to  have  their  specificatioci  true,  in  order  to  av^id  attaicfc% 
irom  otber  creditonu 

The  note»  then,  being  negotiated  in  the  ovdiaary  way,  if; 
nust  be.preseoted  in  ajseasonable  time,  or  the  ^idorseia 
aie  <JearIy  discharged  by  the  deky.    This  is  a  question  of 
him*  .  The  jury  are  to  fiad  the  timi^,  with  the  facilities  o{ 
demand  and  notice,:sttcb  as  the  diataiH^e  bet^^reei^  the  piuties, 
kc*   When  these  are  fonncl)  the  Court  pronomK^e  tbeJaw,  aa 
(f)  I  T.  n.  'm  Tmdfill  v.  Brotm,(r)    The  only  question  presented  to  this 
jury  wasi  wheitber,  from  JtPCortmck^s  cony^atioo,  conneo. 
ted  with  the  other  circumBtaoces  of  the  case,  the  defendants 
fidly  underatood   the  <;ause  of  delay.    Iq  Losu  v.  Iha^ 
tei,  which  was  a  oouptry  cause,  the  Court  held  two  and  ai% 
half  months  an  unreasonable  delay.    Sorely,  greater  expe« 
^itioa  is  reqo^ired  in  the  city,  where  the  circujQSta|ices  of 
people  are  more  fluctuating*    Indeed,  the  Judge  who  trie4. 
the  cause,  expressed  im>  doubt  that  the  delay  would  have- 
been  unreasonable,  had  there  not  been  circumstances 'from 
which,  in  his  estimation,  it  was  proper  for  the  jury  to  deter-* 
mine  whether  it  was  not  taken  out  of  the  general  rule.  AU  the* 
cases  in  our  books  are  between  the  maker  and  the  payee,  01^ 
an  effort  by  the  former  to  be  let  in  for.  the  purp<»e  of  proving 
payment,  or  setting  off  a  cross  demand ;  and  though  there 
may  be  some  analogy  between  those  cases  and  the  present, 
it  is  not  complete  ;  for  there 'the  maker  mi^  hare  pretectT 
ed  himself  by  demanding  the  note,  and  seeing  Ma  set  eff  09* 
payment  endorsed. 

The  only  circumstance  alluded  to  by  the  Judge,  was  tlte 
f;oi^versf|tion.    TUa  be  eomiectg  wilb  'the  other  cifeunistei^  • 
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•  * 

•68,  vHhoat  naming  lliem ;  aad,  it  is  evidentt  fliattiie  plaan     crncA, 

liff  iateoded  to  it^taiiiibe  privilege  of  detnuiAiig  at  an^  Aa^nit^^im, 

flfid  o»^  to  be  iobfected  to  flieoidinaij  duties  of  an  indor«       8iP» 

•ee.    When  a  Judge,  at  the  trial,  takes  up  Ulegal  testimoBfy    q^J* 

and  r^rs  k  to  the  juvy,  we  may  impeach  his  ohaiy  on  el 

uaotlen  Cora  new  trial,  though  we  did  not  object  to  its  admis*' 

nen  on  the  trial*   In  this  case,  a  parol  agreement,  extending^ 

the  time  of  payment,  being  inadniiBsible,  though  we  M  nofs 

UMflt  it  as  incompetent  at  the  trial,  yet,  as  the  Judge  miseon^' 

dirued  this  eridence  in  hb  eharge  to  the  jury,  we  may  make' 

tke  objection  he^e.    It  is  not  enough,  that  the  defendatttf 

knew  of  Ae  circumstances  which  caused  the  delay.    To 

limke  it  ^fect  their  right,  they  riiouM  have  assented  to  it 

lb  Smiih  T.  Beeket^  the  indorser  was  a  party  to  the  delay,' 

An  indorser  may  know  of  die  maker's  ihsolt«iicy,  but  this  is 

liet  enough  to  excuse    notice.    Indorsers  are  conditional' 

eoreties^  and  have  a  right  to  demand  atrietterms, 

A  note  payable  on  demand^  and  at  sighi,  stand  on  the 
atme  fi>oting.    The  circumstances  of  excuse  in  the  one  ciat' 
are  good  in  the  other ;  and  it  is  well  understood,  that  a  note, 
payable  on  sight,  must  be  demanded  presently.  I  ttink  what' 
the  Court  say,  in  Smiih  v.  Beeket^  is  equivalent  to  a  declar* 
fltion,1faat  even  if  notice  had  been  given,  no  recovery  could 
have  followed.    At  any  rate,  there  is  nothing  to  predude ' 
snch  an  opinion.    The  first  point  of  a  total  want  of  notice, 
was  the  strong  one,  and  the  on^  point  on  vrbkik  the  cause 
tamed. 

-  Tf  the  agreement,  in  this  case,  was  not  to  delay  for  a  year, 
«Hiich  would  make  (he  action  prematore,  then  there  is  no- 
evidence  of  an  intention  to  delay  for  any  specific  time,. 
whether  34  or  48  hours,  or  6  months  ;  and  the  note  is  thus 
left  on  the  ordinary  footing  of  one  payable  on  demand,  un- 
alfecfted  by  circumstances. 

.  WoonwoEVH,  J.  It  does  not  appear  that  the  defendaota 
had  any  knowledge  of  the  negotiation,  betweeo  the  maker 
of  die  note  and  the  plaintiff;  nor  the  terms  on  which  the  mo" 
nsgr  waa  loaned.  Their  liability  depends  on  the  question*-* 
tm  ^  plamtiffii  within  %  reasonahk  tim^t  demandoi  pajr- 
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VTICA,      QM&t  of  the  maker,  and  giveo  ootiee  to  the  endonere  ?  Jf^ 
^^2^!^^'  Owrmick  stated^  Abtm/,  that  thejr  ofleied  their  owb  oote^ 
Sick        ^ut  the  plaintifi^  would  not  take  il  withovt  an  endoner.  Thm 
'''         does  not  eatehlisb  a  habilitj*  ^  The.  ofler  to  give  a  Dote- 
Qiay  have  aruen  fixMn  a  belief  that  regalar  notice  had  beeA 
giveo.    What  was  said  in  MdUr  y.  Hineldy,  <5  J^kfu  385)  m 
applicable  here :  ''  It  would  be  daageroos  to  .fix  an  endorser, 
without  notice,  and  perhaps  without  knowledge  of  the  laches 
of  the  holder,  upon  such  loose  coaveisatioii  with  a  tibirdi  peiw> 
son.''    If  the  demand  and  notice  piovcifd  in  this  ease,  atw- 
not  sufficient  to  chaige  the  defendants,  it  is  the  same  Ihia^ 
as  if  no  notice  had  been  giveut    It  is  weU  settled,  that  if  the 
endorser,  with  full  knowledge  of  the  &ct,  makes  a  subsequent 
promise,  it  is  a  waiver,  and  he  ia  liable  \  but-  it  must  b^* 
shown  by  the  plaintiff,  affirmative^  and  clear ly^  tti^  the  de» 
fendant  knew,  when  he  ma4js  the  promise,^  that  be  bad  not- 
received  regular  notice. .  An  endorser  may  believe  that  disi^. 
notice  has  been  given^  and  under  an  ignorance  of  the  fiicts^ 
consider  himself  liable,  when  he  is^not.  (TrjmMs  v.  ThartUf. 
16  John.  154.     12  John.  433.     8  John.  384.)    In  Jlgan  ▼.. 
MManus^  (1 1  John*  180)  the  defendant  made  a  similar  offiur 
to  give  his  own  note.    It  was  there  held,  that  such  atttt  waa^ 
quali&ed  or  conditional,  and  having  been  rejected  by  the: 
plaintiff,  was  not  binding  upon  the  defendant*    The  qwes*^ 
tion  to  be  decided  is  a  question  of  law,  arising  on  lacts  not 
disputed.    The  chaige  was,  therefore,  incorrect,  in  submiU 
ting  it  to  the  jury.    It  was,  indeed,  a  question  of  fact,  whetb^ 
er  the  defendants  were  acquainted  widi  the  agreemcfnt  be* 
tween  the  maker  of  the  note  and  the  plaintiff,  but  there  isn^ 
evidence  on  this  point.    The  whole  transaction  is  perfectly 
consistent  with  entire  ignorance  on  the  part  of  the  defea*> 
dants.  It  was,  therefore,  manifestly  incorrect,  to  submit  auciik 
a  question  to  the  jury,  in  the  decbion  of  which,  if  found  £>r- 
the  plaintiff,  they  must  have  substituted  conjecture  for  pro^L 
In  the  view  I  have  taken,  it  becomes  an  immaterial  inqniiyy.  , 
whether  it  was  intended  betweeq  the  maker  and  plsihtifl^ .. 
that  the  money  should  not  be  demanded  before  the  expim^ 
tion  of  a  year.    The  defendants,  in  the  absHice  of  knovrK  * 
edge,   must  be  governed  by  the  written   contract.     Be-^* 
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tides,  tllet«  is  a  sound  legal  objection  to  thu  parol  proof*      otiCA, 

Tbe  note  is  payable  on  demand.  The  effect  of  the  under-  ^"^^^V^ff" 

standing,  between  the  pbnntiff  and  maker,  is  to  make  it  pay*       dtcn 

«ble  at  a  fataie  periods    la  Thtmfntm  v.  Metcham^  (8  /e>An«    ^^]|^*„^^ 

189)  the  note)  on  tbe  &ce  of  it,  was  payable  immediately.       mam. 

The  Court  held,  that  tbe  time  of  payment  is  part  of  the  con* 

tiact*    And  if  no  time  be  eiLprrasedy  the  law  adjudges  that 

tbe  money  is  payable  immediately*    When  the  operation  of 

a  cofttract  is  clearly  settled,  by  general  principles  of  Ikw,  it 

18  taken  to  be  the  true  sense  of  the  contracting  parties ; 

«Eid  it  is  agpttnst  established  rules,  to  vary  the  operation  of  a 

Wfitfaigi4)y  parol  proof,  which  goes  to  alter  in  a  material  de- 

gpree  Us  efiect,  by  makii^  it  payable  at  some  distant  and  un« 

defined  period.  The  question,  then  is,  whether  a  demand  was 

made  and  notice  given  within  a  reasonable  time.  There  is  no 

piecise  time  at  whicfar  such  a  note  is  to  be  -deemed  dishonour* 

cnL  it  must  depend  on  tbe  circumstances  of  the  case,  and  the 

stoation  of  the  parties.     In  Losee  v.  DtmArtn,  (7  John*  70) 

the  note  was  negotiated  two  months  and  a  half  after  its  date ; 

and,  in  a  suit  by  the  holder,  the  maker  was  allowed  to  shew 

paymebt  to  Aie  origiual  payee.    No  particular  circumstances 

were  disclosed.    The  question  seems  to  hare  been  decided 

tmibe  Ikcts,  ttiat  the  note  was  dated  on  the  \6th  January  and  ^ 

die  transfer  made  the  3df  ^priL    The  note  being  dishon- 

4Mffed,  at  the  time  of  the  transfer,  or  over  due,  so  as  to  allow 

ike  defendant  the  benefit  of  a  set  off,  against  the  payee,  ne- 

ceasarily  proves,  that  a  demand,  made  two  and  a  half  months 

after  the  date  of  the  note,  is  not  within  a  reasonable  time,  so 

as  to  cfaaige  the  endorser.    That  there  is  nothing  in  the  cir- 

omnstaijces  of  the  cause  before  us  to  exempt  it  from  the  op- 

eiati<Hi  of  tfiis'rule,  has  already  been  shewn.    The  case  of 

Sn^ati  Y,Mckles  &  Furpnan^  (4  John.  S24)  decides  nothing 

inf  ftrour  of  the  plaintiff.     It  went  on  the  ground,  that  several 

pnyments  being  endorsed  on  the  note,  before  the  transfer,  and 

the  last  bat  a  few  days  before,  the  plaintiff,  when  he  took  the 

note,  had  a  right  to  claim  the  balance,  after  deducting  the 

paymoits,  which  the  defendant  was  not  permitted  to  con^* 

trovert,  in  as  much  as  it  might  be  presumed  that  all  the 

j^jrmenis  were  entered  on  the  note.    This  question  was  ably 


m  ftASBS  m  tHE  SUPfeEME  COURt 

0Yf  o A|  acaarinod  io  Held  v.  JsUcktrsm^  ( 1 3  Mass*  Rep^  131.)  I  fiili j 
A^ffost^^^Wk  c^rtcur  iQ  tbe  doctrine  tfierfe  laid  down.  The  precise  time  in 
8i«B  Whicb  a  deaiand  must  be  made,  will  depend  on  the  fiicta  of 
QgJ^*  ^  each  partiiiuhir  casei  and  may  vary  according  io  tbe  circam* 
ataneefi  and  ditu&tion  of  the  parties*  II  was  held,  that  ei^t 
months  was  an  unreasonable  time,  and  that  a  much  short- 
er time  wouM  be  sufficient  to  produce  the  same  result; 
that  the  correct  doctriue  was,  to  consider  a  note  payable  on 
demsAid,  like  a  bill  payaUe  at  s^t,  which  must  be  presteted 
to  the  drawer  as  soon  as  can  conveniently  be  done*  It  dis- 
countenances the  doctrine,  that  tbe  endorser  is  liable,  if  it  ap- 
pear, from  the  circumstances  and  situation  of  the  parties,  that 
more  time  h|is  elapsed  than,  is  reasonable  and  neceasaiy 
for  making  a  demand*  The  plaintiff  here  made  no  demand 
lor  upwards  of  five  months,  although  all  the  parties  fived  near 
each  odier*  The  .verdict  must  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  ey«it* 


SuTtisRLAND,  J*  This  cascresolvcs  itself  into  two  points  : 

!•  Whether  the  indorser  of  a  promissory  noie^  payable  en 
demand,  zoith  interest^  is  discharged  from  his  Uabilify,  wher^ 
a  demand  of  payment  was  not  made  of  the  maker  and 
notice  of  non-payment  given  to  the  indorser,  until  five 
months  after  the  date  of  the  note* 

2.  Admitting,  that,  as  a  general  rule,  such  delay  would 
dischaige  the  indorser — are  the  peculiar  circumstances  of 
this  case  such,  as  to  exempt  it  from  the  operation  of  that 
rule? 

It  is  a  general  rule,  that  a  note  payable  on  demand,  must 
be  presented  for  payment ;  and  if  not  paid,  notice  thereof 
given  to  the  indorser,  within  sl  reasoncJtle  time^  or  he  will  be 
discharged.  (Chittt/ on  Billsj  Slory^s  ^d.  197.  Jtirmonv. 
Haskin^  2  Caines^  Rep.  369,  Sanfordv.  Mickles  &  Furman^ 
4  John.  Rep.  224.     tleld  v.  Mckerson^  13  Mass.  Rep.  131.) 

Wbatis  a  reasonable  time,  when  the  facts  are  ascertained, 
is  a  question  of  law.  (TindallY,  Brown^  1  Term  Rep.  167. 
2  Cames^  Rep.  369.) 
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1  am  of  opinion,  that  where  a  Hole,  payable  on  de-      utica, 
Utaod,  is  maite  and  n^olialed  in  the  ordinary  way,  without   ^^5!^!^^ 
uny  agreemmit  or  oaderetandtng  among  the  parties,  as  to  the        stca 
ttaae  when  it  is  to  be  paid,  in  judgment  of  law,  it  ought    q^[^. 
to  be  considered  as  due,  within  ike  period  of  fi?e  months,       «am. 
and,  consequently,  if  payment  is  not  demanded  of  the  maker 
wityn  that  time,  the  indorser  will  be  discharged.     It  is  to  be 
presumed  from  the  (act,  that  payment  majf  be  immediaieljf 
demuided  upon  such  a  note,  &at  the  indorser  contempla- 
ted a  short  credit,  when  he  put  his  name  upon  it,  and  that 
this  was  the  condition  upon  which  he  agreed  to  be  re^poiisi- 
ble.    If  a  prolonged  credit  had  been  intended  by  the  par* 
ties,  he  had  a  right  to  suppose  that  it  would  have  been  ex- 
pfessed  upon  the  face  W  the  instrument*— 4hat  the  maker 
would  not  have  giren  to  the  payee  the  powerof  innmediaUljf 
ealling  upon  him  for  payment,  if  he  had  not  expired  soon 
io    be   called  up<m — that  the  payee  would  not  have  ex- 
acted such  an  authority,  if  it  had  not  been  his  purpose 
Boon  io  exercise^  it.     Now,  five  months  is,  by  no  means,  a 
idiort  credit,  upon  n^otiable  paper.    It  is  nearly  double 
tfie  ordinarf  bank  credit,  and    the  indorsers  have  a  right 
to  say  that  the  condition  upon  which  they  agreed  to  be  re- 
sponsible has  not  been  fulfilled,  and  that  they  are,  therefore, 
dischaiged. 

In  Hendricks  v.  Judah,  (1  John*  319,)  the  action  was 
brought  by  the  endorisee  against  the  maker  of  a  note,  paya- 
ble on  demand.  The  suit  was  commenced  within  a  year 
after  the  date  of  the  note,  but  there  xoas  no  evidence  to  show 
at  what  time  it  was  indorsed  to  the  plaintiff*  The  Court  say, 
they  win  intend  that  it  was  endorsed  soon  after  its  date, 
and  fliereibre  before  it  was  due,  and  on  that  ground,  they 
refused  to  permit  the  defendant  to  set  ofi*  a  demwid  against 
the  payee.  This  case,  therefore,  decides  nothing  in  relation 
to  the  point  before  us. 

In  Fumfian  v.  Haskin^  (3  Caine^s  Rep.  369,)  the  note  was 
endorsed  18  months  after  its  date,  which  was  held  to  beaf- 
ter  ft  became  due,  and  to  subject  it  to  all  the  equities  be- 
tween the  original  parties.      In  Losee  y.  Dimkin,  the  note 
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A  "^  L^fflM  ^^  H^otiated  two  mondis  and  a  hairafter  date,  which  #af 
considered  oat  of  time.  But  the  Court  saj,  ^^  the  partica-^ 
br  circumstances  of  the  case  are  not  before  us  ;  and  the  j 
might  have  heeh  such  as  to  justify  the  conclusion,  that  the 
iTofe  was  dishonoured  when  it  was  assigned/^  From  thi& 
ease  ft  is  to  be  inferred,  that  where  the  circumstances 
are  not  peculiar,  two  months  andaiialfare  not  an  unrea- 
sonable time  to  permit  A  note,  payable  on  demand^  to  run. 
But  the  note  in  this  case,  run  more  than  double  that 
tfme^     (Vid.  FHeld  v.  Jfickerson^  1 3  Mass.  Rep,  131.) 

2.'  Ane  there^  then,  any  circumstances  in  this  case,  to  take 
it  otitof'the  operation  of  the  gcrteral  rule  ?  If  knowledge 
bad  been  brought  home  to  the  endorsers,  of  the  agree- 
ment between  the  maker  and  the  endorsee,  that  the  note 
was  to  run  until  the  sale  of  the  mortgaged  premises^ 
when  Kumbtl  was  to  have  another  thousand  dollars,  and  give 
a  new  note,  at  a  year,  for  both  sunis,  and  their  assent  to  it 
had  beta  proved^  then  undoubtedly  they  would  have  been 
precluded  from  availing  tliemselves  of  this  defence.  But 
there  is  not  a  particle  of  evidence  in  the  case,  of  such 
knowledge  and  assent  on  the  part  of  the  ei^orsers.  In 
Field  V.  Mckersorij  it  appeared  that  the  defendant,  when 
called  upon  to  endorse  the  note,  was  informed  by  the 
makers  that  the  note  was  not  to  be  called  for  immediately* 
The  Court  held  that  this  did  not  enlarge  the  time  within 
which  ihe  demand  ought  to  be  made,  or  justify  any  n^U- 
gence  on  the  part  of  the  plaintiff. 

The  offer  of  the  defendants  to  give  t|ieir  own  dote  for  the 
one  in  question,  having  been  rejected  by  the  plaintiff,  .was 
no  waiver  of  the  want  of  due  notice  ;  nor  was  it  bindiog 
upcm  the  defendants.  The  cases  of  Grain  v.  Coltoell,  (8 
John.  384,)  and  Agan  v«  M^Manus^  (U  Jakn.  180,)  were 
precisely  like  the  present  upon  this  point,  and  the  Court 
there  say,  that  the  offer  being  rejected,  is  no  waiver,  nor 
does  it  amount  to  a  promise  to  pay. 

There  was  nothing  in  the  specification  of  the  particu^ 
lars  of  the  judgment  confessed  by  Kumhd  to  the  defen- 
dants, to  authorize  the  conclusion  that  this  note  constiti^ 
ted  a  part,  of  the  consideration.     The  items   are  all    for 


OF  THE  STATE  QF  NEW-YORK.  411 

laoney  lent ;  nor  docs  the  date  of  anj  of  them  correspond  utica, 
with  the  date  of  the  note.  These  jare  all  the  ciit^um-  ^""^^t^' 
stances  in  the  case,  from  which  it  is  to  he  inferred,  either  that 
the  defendants  knew  and  assented  to  the  origini^l  arrange? 
ment  between  the  plaintiff  and  maker  of  the  note,  or  that 
thej  waived  the  want  of  due  notice,  and  subseqo^ntly  prom- 
ised to  pay.  Being  clearly  of  opinion  that  no  such  infer? 
cnce  can  legally  be  drawn  from  them,  I  think  the  Judge 
erred  in  his  chaise  to  the  jury  upon  this  point,  and  that 
the  verdict  was  against  both  law  ahd  evidence. 

I  am  accordingly  of  opinion,  that  a  new  trial  ought  to 
be  granted. 

Savage,  Ch.  J.  concurred. 

New  trial  granted, 


END  OF   AUGUST   TERK. 


CASES 

ARGUED  AKD  DETERMINED 

ur  tSk 

OVTHX 

STATE  OF  NEW-YORK, 

IH  t>CTOBS&  TEBK,  1823,  IV  TBS  TORTT<»BIGBTB  TBAB  OV   OJTtL 

IHSSPUrilSKCX. 


AjDDisofir  PoRTKR  and  two  others  against  Goodman  and 

Goodman. 

The  judgment  was  upon  a  bond  and  warrant  of  attorney ;    jj^  -  ^^^_ 
and,  in  issuing  &eji.fa.  the  attorney  for  the  plaintiff  bad,  ded  by  addinis 
by  mistake,  omitted  the  name  otAddUon  Porter^  and  it  was,  piaiatiff,  and 
hy  a  like  mistake,  tested  at  the  city  of  Vtica.  instead  of  the  correcting;  the 

■^  i7    ^  >  name  of    the 

Academy  in  Ulica.  The  Ji-fa.  had  been  levied,  and  tres-  place  at  which 
pass  brought  by  the  defendant,  on  the  ground  that  such  levy  ^^J^  Uil^- 
was  under  an  exeCbtion  irr^ular  and  void.  ter  an  action 

of  treipan 

/•  Powers  {r  A.  Spencer^  moved  to  amend.    They  remar-  hyi^^ider  it^ 
ked,  that  thil  was  a  matter  resting  in  the  discretion  of     ^°^     *^ 

wta    aoDe  on 

the  Court,  (o)    In  Bissell  v.  Kipi{b)  this  Court  held  an  exe-  payment  of  the 
cntion  amendable,  where  too  large  a  sum  had  been  inser-  ^^i^^^mai^ 
ted.    In  Cramer  v.  VanAlstine,(c)  they  amended  by  insert-  the  action. 
iDg  a  correct  return  day.    In  Phelps  v.  Ballj{d)  ^fi.fa.  was  f^^^     ^ 

woidd    refuse 
(a)  Rex  T.  JKi^or  if  Qrompond^  7  T.  B.  699.  to  amend  a>f. 

(*)  6  J$hn.  80.  (c)  9  John.  386.  (rf)  1  John.  Ca$.  31.  A  wned  on  a 

jngdmant  by 
eonfenon,  upon  a  brad  and  warrant  of  fttt«rney,  which  had  been  ebtatned  franda- 
lently. 
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AtBAinr,     amended,  bj  correcting  two  mistakes,  after  it  was  retame^ 
.Octobet^ms.  satisfied  :  and  in  Mclniyrt  v»  R(man^{e)  a  ca,  sa.  was  amen* 
PoRTXR      ^^^^  by  adding  the  testai%mi  clause,  after  the  defendant  had 
^     ^'  been  arrested*  In  2  Archb»  346,  it  is  said  that  executions 

GOODHAV. 

may  be  amended  in  names  and  sums,  even  after  they  are  ex- 

jS^fAA^^  ecuted  ;  and  he  gives  the  authorities.     And  in  Holmes  \. 

(f)^Cavn€^  Williams^{f)  an  amendment  of  aca.  sa.  was  allowed,  evea 

Bxp,  98,  ^^gjj.  j^  action  of  falsfe  imprisonment  had  been  brought* 

Amendments  are  much  a  matter  of  course ;  though,  in  form^ 

we  are  obliged  to  move  the  Court.   They  will  always  amend 

where  there  is  any  thing  to  amend  by,  and  here  we  h^ve 

the  judgment  record, 

$,  J.  Sherwood  i/  Sudani^  contra,  produced  affidavits, 
from  which,  as  they  insisted,  it  appeared  the  bond  and  war- 
rant of  attorney  had  been  fraudulently  obtained,  and  ought 

A 

to  be  set  aside.  They  accordingfy  moved  to  set  aside  the 
judgment^  for  that  reason,  and  the  execution  for  the  irregu^ 
iarittf  pn  the  face  of  it*  They  remarked  that,  at  any  rate, 
they  should  rely  upon  the  want  of  good  faith  disclosed  by  the 
affidavits,  as  a  sufficient  ground  of  opposition  to  the  amend- 
.  ment :  that,  in  the  case  cited  from  3  Caines^  there  was  no 
pretence  of  hardship.  The  Court  will  never  exercise  their 
discretionary  power  of  amending,  unless  in  furtherance  of 
justice,  and  not  to  oppress  the  party.  The  cases  cited  were 
free  from  all  iniquity  in  the  party  applying  to  amend. 

Powers,  said  the  Court  would  never  allow  considerations 
of  this  kind  to  opemte  against  an  amendment*  The  attorney, 
or  officer,  who  makes  out  the  process,  is  liable  to  an  action 
for  the  mistake.  KnoTf  ing  nothing  of  the  equitable  circum- 
stances which  exist  between  the  parties,  he  ought,  notwith- 
standing, to  be  protected. 


I*  . 


Per  Curiam.  On  hearing  the  affidavits,  upon  both  sides, 
we  are  unanimous  in  thinking  that  the  facts  disclosed  do  not 
warrant  the  allegation  of  bad  faith*  If  the  defendants  bad 
made  out  a  strong  equHable  case  against  the  plaintifia,  it 
would,  perhaps,  be  a  good  reason  for  refusing  the 
amendment*    But  we  all  think  there  is  no  foundation  for 
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fhe  oKeciion,  in  point  of  fact^     The  amendment  must  be     mlbanYj 

,  J  \     r         ,  October,  1823. 

granted,  on  payment  of  costs.  ^^ 


Uafe 

Rule  to  amend  granted.  ▼* 

HvTCHiffgoir. 

Oct.  24.     This  morning,  Sudam  mentioned,  that  the  rule    '^?/''}«  ^" 

^\  modified,  so  as 

to  amend  had  been  drawn  in  the  usual  form,  on  payment  of  to  indade  the 
c9stSy  which  he  supposed  would  iriyort  no  more  than  the  Ji^n'*ai\er*it 
costs  of  the  motion :  that  the  payment  of  the  costs  of  the  ac-  had  been 
iien^  brought  for  the  irregularity,  ought  also  to  be  made  a  payment  of 
conation  of  the  amendment.  "''*  gencraUy 

Powers^  said  the  action  was  prematurely  brought,  and  the 
party  ought  to  take  the  consequence. 

Per  Curiam*     The  rule  must  be  so  modified  as  to  include 
die  costs  of  the  action. 

Rule  accordingly. 


Haff  against  Hutchinsov. 

Action  for  a  libels  printed  in  a  publick  newspaper,  and  for  ahiei, 
a  verdict  for  the  plaintiff  of  7  dollars ;  and  tbq  judgment  ^^urf^\he*^^ 

was  entered  for  full  costs.  plaintiff  is  en- 

titled to  recov- 

Swetland,  moved  to  set  aside  this  judgroent,  so  far  as  it  was  though    hh*** 
lor  costs  ;  and  that  a  judgment  for  costs  be  entered  for  the  verdict  be  less 
defendant.     He  insisted  that  the  provision  in  the  4/A  section     ^       ' 
of  the  act  concerning  costs,  (I  R.  L.  344,)  "  that  if  in  any 
.  personal  action  in  this  Court,  the  plaintiff  shall  not  recover 
more  than  50  dollars,  he  shall  pay  costs  to  the   defen^ 
dant,"  applied  to  this  case.  He  said,  though  an  action  for  a 
libel  is  a  personal  action,  yet  it  is  not  an  action  of  slan- 
derj  within  the  meaning  of  the  2df  proviso  in  that  section. 
In  2  Dunlap^s  Pract.  713,  it  is  said,  that  a  recovery  in  a  libel 
fuU,  unless  it  exceed  50  doUars,  will  not  carry  costs; 

Foote,  contra,  said,  that  the  2d  proviso  in  the  4th  section^ 
'^  that  nothing  therein  contained  should  extend  to  an  action  of 
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ALBANY,     stander,'^^  wbs  inteiMied  to  embrace  the  recovery  in  a  libd  ttUt 
Oetobeis^ia23.  g/^^^^  jg  ^  generic  term,  and  clearly  incliides  /fte/,  whkb  m 

Haf>  written  slander*  The  provision  in  the  6th  sutian^  that  Jn 
HirrcHiirsotf*  ^^^<^^  for  slanderous  words,  if  the  damages  are  assessed 
under  50  dollars,  the!  plaintiff  shall  recover  no  more  coats 
than  damages,  was  not  intended  of  slanderous  loriiing^  or  li- 
bel. In  the  4th  section^  Hne  geruric  turn  is  used ;  m  the 
6/A,  the  specific  iemu  The  first  inckides  Ubel^^the  last  ez^ 
eludes  it,  and  this  leaves  the  first  section  of  the  act,  wbkeh 
carries  costs  in  all  cases  where  any  thing  is  recovered,  to  ilt 
effect  upon  this  action,  and  the  plaintiff  is,  therelbre,  en- 
titled  to  full  costs. 

Swetland,  in  reply,  said  the  definition  of  a  libel  given  oa 
the  other  side  was  too  limited.  It  embraces  not  only  writ- 
ten and  printed  scandal,  but  pictures,  intended  to  ridicule 
another.  The  action  for  a  libel  is  a  personal  action  of  tress- 
pass on  the  case,  and  as  such,  is  within  the  jurisdiction  of 
a  justice.  The  25  and  50  dollar  acts  contain  an  exception 
of  slander  merely,  which,  as  I  have  already  shewn,  does  not 
extend  to  a  libeL  A  justice  has  cognizance  of  several  ac<« 
tions,  as  difficult  in  their  nature  as  an  action  for  a  libel« 

Sutherland,  J.  I  think  the  word  slander^  as  used  m 
the  ^d  proviso  of  the  4th  section  of  the  statute  of  costs,  wat 
intended  to  include  libel. 

Savage,  C.  J.  Slanderous  words  are  spoken  of  in  the 
6th  section  of  this  statute,  as  distinct  from  slander^  which  ia 
excepted  from  the  operation  of  the  4th  section. 

WooDwoRTH,  J.  I  have  known  several  instances  of  ac- 
tions for  libels^  with  very  trifling  verdicts,  in  which  the  ri^t 
to  full  costs  was  not  drawn  in  question* 

denied. 
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.    ALBANT, 
October,  182^. 

NjBLSoi. 


Exparte,  lE.  Nelson* 


AssxmntTj  in  (he  ComiDon  P!ea»  ot  Omnddita,  by  Tdh  .^~  " 
kgainst  U.  ^  £,.  JVe/jon,  upon  ft  joint  note.  D.  Mlson  "»«nced  »- 
pleaded  the  general  issue.  E.  Mlson  pleaded  m/ana,.  Sd^'"* 
Rephcation—tbat  E.  Mlson  was  of  fall  age.  On  the  tri-  •'"•""y'  "^  • 
al,  E.  Jfehon  proved  his  in&ncj,  and  on  motion,  the  Court  TntTu^ 
below  allowed  the  plaintiff  to  enter  a  nolle  prosequi  as  to  T'.?"'.  H  "°* 
him  without  costs.  ^      ^  etSl^f 

course  *  fts 

J.  «.  L««r«,^«,  (at  the  last  term)  moved  for  a  manda^  T^^J!^ 
mm,  commanding  the  Judges  So  to  modify  the  rule  as  to  ^^'""'r,  "»d  » 
giant  costs.  He  said  our  statute  (l  R.  L.  343,  ,.  2,)  was  ^'LS,ZZ 
ft  transcnpt  from  the  8th  Eliz.  giving  costs  upon  a  diacontin.  *^^  "f^? 
•once,  &c  In  Cooper  v.  Tlgin,  (3  T.  R.  511,)  a  question  i»he™.'o<n^ 
toose  under  that  act,  whether  the  defendant  should  have  ^{^'"ZUa 
judgment  for  costs  apon  a  twUeprose^.  The  Court  said  ««»•»•*  de- 
this  codd  not  be  distinguished  in  reason,  from  a  discontinue  ^^  ^ 

anee,  and  they  graqljpd  costs.      He  referred  also  to  2  2W  «««»««»««». 
•Qa  ~  »"  ■•  -ctMuj  tlu»  court  rei 

"'"'•  .  fused  to  inter- 

fere by  Moil* 

.  JVb*o„,  contra.    Cooper  v.  Tiffin,  was  the  case  of  a  ,o/e  "TSUhj 
defendant.    A  no//«  prosequi  was,  therefore,  equivalent  to  a  ~*'»   "P""  • 
Mseontinumce.    The  11/A  5«.  of  the  slat.  (1  A  L.  345,)  klf'SL^^f 
pves  costs  on  nonpros  discontinuance,  or  nonsuit,  in  the  ^S^^V  i, 
Ascrtlion  of  the  Court.     In  this  case  the  action  continues,  S^4«^' 
^ugh  one  defendant  is  discharged.     In  Hartness  et  al.  v.  l^^Z^Z 
lAompson  et  ux.  (5  John.  Rep.  160,)  it  was  decided,  con-  ^  "^^  «^ 
toary  to  Chandler  v.  Parks  ^  Banks,  (3  £^.  Rep.  76,)  and  ^^wer'i:^ 
Jij^.'oyT.  iVe6«„  e^  al.   (5  ,V/.  47,)  that  where  one  of  St^^JLiy 
•evewl  j«nt  defendants  pleaded  infency,  the  phintiff  might  ^^'eir- 
enter  a  nolle  prosequi  as  to  him.     But  there  is  nothbg  said  Zii^^ 
m  that  case  about  awarding  costs.  Upon  a  nolle  prosequi,  the  "  w™'.  the 

r        t    1      ■^  proper   leme- 
•f  error,  not  mamfamuf.  AmonrfomtttisoroDer  whai»«n.rf-i...    i i   .^7"  *»y  ""t 
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ALBABir,     plaintiff  is  not  amerced  pro  fabo  clumore,    (]  Tidd,  6SSf/ 

^^^!^^!i^^'  meniioned  with  Ofprobatian  by  Spencer  J.  SO  John.   Rep4 

ExFARVB,     123*3tf)      The  entiy,  in  this  case,  does  not  dispose  of  the 

Hb&sov.     vbole  caas^  of  action.    It  is  a  discbaiige  of  but  one  defen-* 

4aQt,  and  is  like  enterii^  a  nolle  prosequi  upon  one  of  the 

€»¥»U  in  a  declaration,  wbeige  costs  are  not  allowed*    (iiltift- 

Imrd  V.  B»^^  16  Easty  129.) 


Lawrence^  \h  reply.  Costs  was  not  the  question  in  Hart- 
ness  V.  Thompson*  And  when  Tidd  says  that  the  plaintiff 
is  not  to  be  anberced  pro  falso  clamore^  he  is  merely  giving 
directions  as  to  the  form  of  the  record.  Besides,  it  will  be 
seen  by  Davies  v.  Hoyle^  (]  Sir.  ^74,)  which  was  a  noltt 
prosequi  upon  a  part  of  the  counts,  aAer  judgment  upon  de- 
murrer upon  one  of  tbem,  that  judgment  pro  falso  damort 
need  not  be  entered.  It  is  different  where  a  nolle  prosequi 
is  entered  to  the /^er^on^ 

The  C(mrL,  on  the  authority  of  Cooper  v.  THJin^  inclined 
to  the  opinion,  that  the  Court  below  erred  in  refusing  ike 
defendant,  £.  Nelson^  bis  costs.  They  refused,  however, 
to  maike  the  rule  for  the  mandamus  absolute,  but  gave  op- 
portunity for  further  argument  and  coi^eration,  by  a 

Rule  to  shew  cauae. 

«  • 

Buller^  now  showed  cause.  He  prodticed  the  statement' 
of  the  Judges  in  the  Court  below,  in  answer,  to  the  rule  to 
shew:  cause,  that  the  relator  pleaded,  separately,  his  in* 
fancy-— that  the  cause  proceeded  to  trial-^the  infancy  was 
pioved,  and  the  Court  thereupon  suffered  the  plaintiff  t# 
^nter  a  nolle  prosequi  without  costs,  and  to  proceed  against 
Ihe  other  defendant*  He  also  produced  an  exempliiicatioft 
of  the  judgBient  record,  by  which  it  appeared  that  judg* 
neot  bad  been  rendered  and  perfected  in  the  Court  below, 
accofding  to  that  decision. 

He  infiated,  1.  That  this  is  not  a  proper  case  for  a  man- 
damns.  When  there  is  a  discrtlion^  this  remedy  lies  \m 
tliose  cases  only,  where  the  inferior  Courts  refuse  to  enter- 
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tain  jurisdiction, (d)    The  statute  of  costs(fr)  provides  that     AtBAinr. 
^*  where  any  peAon  shall  sue,  &€•  if,  dfter  declaratiott  put      ^.^^^^.^^ 
in,  he  shall  sufier  the  suit  to  be  discontihued^  &c.  then,  &c.     Expartx« 
the  Court  miy,  at  Us  discretion^  adjudge  costs  to  the  defcn-       ««mom. 
dant,  &c,  and  for  which  the  defendant  may  have  execution,     («)  HuUr. 
&c.  and  for  that  purpose  the  defendant  shall  be  entitled  to  gon^oLidoy 
make  up  and  file  his  judgment  record,  or  record  of  discon*  *?.''•*'*'  *^^ 
tinuance, &c.'^     By  this  statute,  a  cfi^crefion  is  given,  with     (i)  i  ILL, 
the  exercise  of  which  this  Court  will  not  interfere.  •  '  ** 

[WooDWORTH,  J,  In  Hull  V.  The  Supervisors  of  Onev- 
da^  we  declared  that  we  would  not  correct  a  mere  exercise  of 
discretion  by  the  board,  in  auditing  the  amount  of  expense 
to  be  allowed  a  county  pauper.  Beyond  this,  we  did  not 
mean  to  go.  In  such  a  case,  there  is  no  settled  standard  or 
rule  of  discretion ;  but  it  is  different  with  a  judgment.] 

Butler^     In  Jansen  et  ah  v.    Davison^{c)  the  Court  of     (<)  tJoktu 
Common  Pleas  had  acted,  and  the  Court  refused  to  inter-     %J*'pjj 
fere  by  mandamus^  but  put  the  party  to  his  writ  of  error. (cQ  Erparte  Bottr 
So  here,  a  judgment  is  rendered,  which  may  be  a  proper  ^*^"'   • 
subject  for  a  writ  of  error,  but  cannot  be  corrected  by 
mandamtUn 

S.  If  £•  Jfehon  is  entitled  to  costs,  it  must  be  in  virtue  of 
the  llth  section,  already  adverted  to,  and  the  construction 
put  upon  that  section  in  Cooper  v.  Tiffin,  cited  upon  the 
former  argument.     This  decision  was  followed  op  by  that 
in  Morton^s  Executors  v.  Croghan.{e)    The  law  of  these    W  »  John* 
Gases  is  not  questioned,  but  they  do  not  apply.     The  plain       *^ 
distinction  is,  that  in  those  cases,  the  nolle  proseqid  operated 
against  all  the  defendants,  and  was  a  total  discontinuance  of 
the  action.  In  this  case,  it  is  a  partial  di8Continuance-*--as  to 
one  defendant  only.     It  is  a  ikmiliar  principle,  diat  statutes 
concerning  costs,  are  to  be  construed  strictly. (f  )    In  ffu/-  (f)  DMenv. 
lock^s  Law  of  Costs,  144,  the  cases  will  be  found  in  which  S^*oo6  */n* 
this  rule  has  been  applied.    The  one  which  is  most  strife-  ff^  ▼-  H^ardi^ 
ingly  analagous,  arose  under  the  general  provision  in  the  Burr,  19M. 
English  statute  corresponding  to  the  ^d  section  of  oars,(;§^)  *^'    ^* 
ttiat  where  judgment  is  given  for  the  defendant,  or  the  plain*     (e)  i  R*  JL 
be  iioi)8(iHf dy  the  (ormer  shall  have  costs^    Now,  hefbre  ^' 
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ALBAifT,     ibe  S  Sz  9  W*  Sf  ch»  Uy  s»  1,(A)  which  provided  <hat  where 
October^saa.  ^j^  ^f  sevenU  deiigpdmts  succeeds,  he  shall  recover  costs, 
EspARTK,     ^  amform  course  was  to  refuse  costs  to  the  defendant  in 
Nemov.      gQ0|j  a  cae^    To  avoid  this  evil,  legislktive  provision  wag 
(h)  Fid*  hR.  !pade«(0     The  1 1  tk  section  is  generalin  its  provisions,  like 
Vo^  Hii?     the  second*  And  within  the  reason  of  the  practice  under  that 
lock,  144.         section,  an  act  of  the  legislature  is  equally  necessary  to  give 
a  defendant  costs  m  cases  of  dtsconiintiance  and  nolle  proseqm. 
if)  1  R.  L.  '^^®    ^^^^  8ection^(j)  applies  only  to  trespass^  assault^  false 
^^'  imprisonment^  or  ejectment.     These  are  the  only  actions  in 

which  one  defendant,  among  several,  hy  our  statute,  can  re- 
cover Costs,  even  on  a  verdict  of  acqmtial.  It  does  not 
extend  to  this  action,  which  seems  to  be  a  casus  omissus  ; 
and  the  present  case  remains  yet  unprovided  for,  in  this  par* 
ticular.  The  reason,  probably,  is,  that  it  so  rarely  happens  in 
actions  arising  ex  contractu,  that  a  verdict  can  be  different 
as  to  different  defendants.  Tlie  close  of  the  llth  section 
speaks  of  a  judgment  record  and  execution  in  favour  of  the 
defendant.  This  evidently  means  in  favour  of  all  the  defen- 
dants ;  otherwise  there  can  be  no  record  of  the  defendant. 
Only  one  record  can  be  file^.  ''  .len  how  is  a  defendant  to 
collect  his  costs  ? 

[WooDWORTH,  J.    Might  not  the  whole  matter  be  con- 
tained in  a  single  record  ?] 

Butler.  There  can  be  but  one  taxation  and  one  ceeord 
even,  where  the  defendants  sever  and  all  succeed.  No  case 
can  be  found  in  the  books  like  the  present.  Where  a  nolle 
prosequi,  as  to  one,  works  a  dischai^e  of  all,  as  in  Morton* s 
Executors  v.  Croghan,  the  whole  suit  is  di^ontiilued,  and 
costs  are  therefore  given.  The  phraseology  of  the  1  Uh 
section  is  the  same  as  the  2di  so  far  as  the  number  of  defen- 
dants is  concerned. 

But  these  two  sections  differ  materially  as  to  the  obligataoB 
to  allow  costs.  The  2d  is  tm/>eraltpe-*-th6  IllAis  not  so  ; 
but,  on  a  discontinuance,  &c.  refers  it  to  the  dis^reltion  of 
the  Court.  The  lOth  section  provides,  that  in  certain  ac- 
tions for  tort  and  verdict  for  one  defendant,  the  plaintiff 
shall  noty  even  in  those  cases,  be  subje<;tied  to  coiitS}  w^c^ae  ttie 
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Jadge  certifies  that  theie  is  reasonable  caoae  for  makitig  liital     ALBAvr, 
a  defendant.    In  both  cases,  then,  tbeie  is  a  discretion  to  ^^^^^^.^^ 
teercise*    Has  there  been,  in  this  case,  a  sound  exercise  of    expart«« 
that  discretion  ?    A  single  defendant,  pleading  an  ineolTent     ^w<w« 
discharge,  is  one  case  in  whidi  tUs  Court  do  exercise  a  dis* 
cretibn  in  allowing  the    plaintiff  to  discontinue  without 
coftts«(A)    It  is  an  instance  wherein  this  provision  of  the     (^)  ^^^^- 
statute  has  been  often  acted  upon.    Is  the  case,  in  the  Court  r^.  '143. 
below,  a  stronger  one  for  the  defendant  ?    The  plaintiff  can-  s^deT^ 
not,  perhaps,  know  of  the  infancy  until  the  moment  of  trial.  Moore^2John, 
In  Hariness  v.  Thcaiyfsanj  cited  on  the  former  argument,  no  i^owr. 
costs  appear  to  have  been  given ;  and  in  PM  y.  PtlljtJ)  j^^'*  ^^ 
there  was  a  nolle  prosequiy  and  the  Court,  on  motion,  al-     m  ^jokn. 
lowed  a  discontinuance,  on  amply  paying  the  costs  of  the  ^^* 
motion.  This  is  like  entering  a  nolle  prosequi  bb  to  one  cowU 
alone,  and  proceeding  upon  £he  others,  in  which  case  costs 
do  not  follow.(m)    Where  is  the  difierence  ?  *    ^^IJ?^'^ 

J.  A,  Spencevy  in  support  of  the  rule*  I  shall  say  nothing 
as  to  the  point  first  made  on  the  other  side,  because  I  do  not 
consider  the  question,  in  the  Court  below,  as  resting  in  their 
discretion*  Where  they  refuse  to  give  a  proper  judgment, 
this  Court  will  rectify  it  by  writ  of  mandamusm 

The  iOth  section  is  confined  to  certain  actions  for  tort  only, 
and  embraces  those  cases,  alone,  where  the  defendants  sever 
in  their  defences.  In  such  a  case,  separate  fees  for  retainer 
are  not  allowed,  but  after  retainer ,  separate  costs  are  allow- 
ed to  each.  There  are  but  few  actions  arising,  ex  contractu, 
in  which  defendants  have  a  right  to  sever j  which,  probably, 
accounts  for  the  absence  of  any  similar  provision  on  this 
head.  Infancy  sind  insolvency  are  two  of  the  cases  in  which 
severance  19  authorized.  It  is  said  that  here  is  but  a  partial 
Ascontinoance,  like  entering  sl  nolle  prosequi  to  one  count 
•f  a  declaration.  But  the  distinction  is  between  die  cause 
ff  action  and  the  person :  where  a  part  of  the  former  is.  dis* 
continued,  costs  may  not  be  allowed— otherwise,  where  the 
whole  is  discontinued,  and  the  person  totally  discharged* 
Tbfs,  Aeo,  is  a  complete  discontinuance,  like  that  in  Cooper 
T*  T\ffin.    In  both  cases,  the  person  is  wholly  di8chai|^. 
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ALBAirr,     The  plaintiff  cannat  compkin  of  tlni*    He  ftmtains  no  im^ 
^^^^^^i^^^  convenience,  for  he  might  have  sued  the  aduH  separateij, 
£xPARTs«    and  averred  the  infancy  of  the  other  defendant.    In  csaes  of 
NsxAoii*     insolvency  and  a  discharge,  after  suit  brought,  the  phuntiflr 
may  discontinue,  it  is  true,  but  not  if  the  dischai^  existed 
(  \  Ludi     ^^'^^^  ^^®  ^^^^9  ^^  indeed  if  obtained  after*  provided  the 
T.  mtekett^  18  plaintiff  take  issue  and  go  to  triaK(n)  *  The  ^fence  here 
««.       jg  personal,  and  confined  to  the  infant  alone,  as  exclusive- 
ly as  the  insolvent's  discharge  appHes  to  him.     Both  stand 
on  the  same  footing,  then,  as  to  costs  upon  a  discoD^^iance* 
And  this  case  is  a  very  strong,  one,  for  the  plaintiff  not  onlj 
Uikes  issue  upon  the  infancy,  but  goes  totriaL 

It  is  true,  that  the  \Uh  section  does  not  speak  of  co-<Ie- 
fendanis,  but  it  takes  the  singular  number,  which  applies  to 
any  one  of  the  defendants,  and  thus  operates  in  favour  of 

•ach* 

I  have  not  the  gentleman's  difficulty  in  getting  costs.  The 
defendant  severs^  goes  to  trial,  and  is  acquitted.  Why  not 
make  his  own  record  ?  This  may  be  done  as  well  as  in  tres- 
pass ;  or  the  Court  may  direct  the  whole  matter  to  be  in* 
eluded  in  one  record,  making  this  a  part  of  the  rule  for  the 
nolle  proseqm.  The  case  of  Hartness  et  a/,  v.  Thompson  et 
aL  cited  from  5th  Johnson,  does  not  raise  the  <jaestion  as  to 
costs* 

WooBWORTB,  J.    I  am  satisfied,  on  further  considerak-^ 
tftSn,  that  we  were  wrong  in  our  impressions  at  the  last  term.^ 
The  lUh  section,  upon  which  the  defendant  clainds  to  be  al- 
lowed his  costs,  provides,  that  if  the  plaintiff  shall,  after 
declaration,  suffer  tht  suit  to  be  discontinued,  the  Court  may 
adjudge  costs  to  the  defendant.    It  makes  no  provision  (or 
a  discontinuance  as  to  one  of  the  defendants,  and,  I  dkink, 
it  applies  only  to  a  discontinuance,  as  to  all  the' counts,  and 
all  the  defendants*    The  2 J  section  provides,  that  in  eveiy 
case,  where  a  plaintiff  would  recover  costs  upon  a  vendict 
for  him,  the  defendant  shall  have  costs  opon  a  rerdict 
against  the  plaintiff.    Now,  the  English  statute,  firom  which. 
this  is  copied,  was  not  construed  to  ^ve  one  defendant  hia 
<losts>  wl^ere  he  alone,  among  sereral  defendants,  ivas  ac^ 
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quitted.     And  this  defect  gave  rise   to  our  lOth  seeiion^     albakt, 
which  b,  hofrever,  confined  in  its  lai^uage,  to  the  acquittal     v.!^^>X^ 
of  one  defendant  bj  verdict^  in  certain  actions  arising  ejp     Expartjb, 
(delicto.    The  same  rale  of  coastruction  applies  to  the  llth     ^*'*^'* 
Mectionm    This  not  being  an  abandonment  of  the  whole  ac- 
tion, I  am  of  opinion  that  the  plaintiff  had  a  right  to  enter  a 
TioUe prosequi^  and  the  Common  Pleas  a  right  to  permit  this 
to  be  done  without  costs.     Indeed,  I  think  the  statute  never 
intended  to  give  costs  to  a  single  defendant,  in  an  action  like 
Ibis,  arising  ex  ctnUraciu.     Cooptr  v.  Tiffin^  was  an  aban- 
^nment  of  the  entire  action,  and  the  case  from  Otugo,  of 
Mortonf$  Elxtcutwrt  t.  CrogAon's  Urre-tenantSt  in  the  20tk 
Johmonj  is  a  similar  instance*  , 

Sutherland,  J.  It  was  taken  for  granted  on  the  former 
argument,  and  we  certainly  took  it  for  granted,  when  we 
directed  the  rule  to  shew  cause,  that  the  statute  extended  to 
li  nolle  prosequi  as  to  one  of  several  defendants  ;  and  the 
main  question  then  made  was,  whether  a  nolle  proseqtci  was 
to  be  deemed  within  the  statute,  according  to  the  case  of 
Cooper  V.  Tiffin^  This  being  the  case,  and  the  Court  of 
Common  l^leas  having  refused  to  give  a  judgment  for  costs, 
we  granted  the  rule,  upon  the  principle,  that  the  Court  be- 
low having  refused  to  act,  we  would  put  them  in  motion* 
t  con<^ur,  however,  that  there  is  nothing  to  take  this  case  out 
of  the  rule  of  construction  which  governed  upon  the  acquit- 
tal of  one  defendant  among  several,  under  the  2d  section  of 
flie  statute  of  costs^  before  the  adoption  of  the  provisions  of 

tfie  lOih  sictiotu 

• 

.  SavAge,  Ch.  J.  A  mandamus  is  proper,  where  a  party  ,  ^  j^  ^ 
has.a  legal  right,  and  there  is  no  other  appropriate  legal  Barker  etali 
remedy^  and  where,  in  justice,  there  ou^t  to  be  one«(o)  jj^p^^  ^ 
But  where  a  discretion  is  vested  in  any  inferior  jurisdic"  The  Svpenv- 
lion,  and  that  discretion  has  been  exercised,  a  mandamus  i^  jiuu  414. 
wiil  not  be  granted,  beciBiuse  this  Court  cannot  control,  and 
#ught  not  to  coerce  that  discretion.(p)  41^.     19  ^* 

.  Neither  will  a  mandamus  be  granted,  where  error  will  lie«  ^^ 
jb  Jansen  wad  others  r*  Davison^iq)  the  Court  below,  on  a     (g)  t  Jthn. 
mifi/orQTjSox  k3s  thaxi  $25,  refused  to  give  judgment  for  ^^'  ^^ 
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ALBANf  f     coBis,  and  ibis  Court  denied  the  writ,  saying,  ^'  the  Cotirt 
October,  1823.  }^\q^  jj^ve  exercised  their  judgment  on  the  question  of 
ExPARTs,     costs  ;  if  they  were-  wrong,  it  was  an  error  of  judgment 
NaLflow;      tnerely,  and  the  proper  reme<f^  is  by  writ  of  error.^'  - 

There  is  no  question  about  the  authority  of  the  Court,  to 
permit  a  nolle  prose  jui  to  be  entered  in  this  case  ;(r)  and  thci 
i<^^  •^*****  only  subject  of  complaint  is,  that  the  defendant  was  not  al- 
lowed the  costs  of  his  plea  of  infancy^  and  of  bis  witnesses 
to  prove  it.     By  the  iUk  section  of  the  act  concerning 
(«)  I  R.  L.  costs ^  fsssei  April  12/ A,  1813,(«yit  is  enacted,  that  "  if,  after 
^^*  declamtion  put  in,  he  (the  pkintiff)  shall  suffer  the  suit 

to  be  discontinued.  Or  bflienfU^  shall  be  non»saited  in  the 
same,  then,  and  in  every  such  case,  the  Court  may,  at  its 
discretion,  adjudge  costs  to  the  defendant.''    This  discre- 
tion, it  is  said,  is  not  arbitrary,  but  a  souiid  legal  discretion. 
It  is,  however,  the  same  discretion,  in  the  exercise  of  which^ 
this  Court  has  allowed  the  plaintiff  to  discontinue,  withoiit 
costs,  where  the  defendant  is  dischai^d  under  the  hsolvent 
(0  ^"^J^  act.(0    Had  the  plaintiff  asked  leave  to  enter  his  nottepros^ 
Rep.\4i.        equi,  on  receiving  the  defendants' plea  of  infimcy,  and  the 
BmAr!*       motion  had  been  granted  without  costs,  I  very  much  doubt 
Moort,  9  id.  whether  the  cfucr6€fne«5  of  such  a  decision  would  have  been 
T.  iiaeketiilQ  questioned.    If  so,  then  the  Court  may  still  be  correct,  for 
€i.  tss.  1^  might  be,  that  the  plea  could  not  have  been  supported.  Tn 

my  judgment,  the  defendant  asks  for  costs  with  a  veiy  ill 
grace,  when  he  has  first  palmed  himself  upon  the  plaintiff  aa 
an  adultj  and  thus  obtained  his  property,  and  then  pleads 
infancy  in  his  discharge. 

But  if  this  ground  be  not  sufficient  to  resist  this  motion^ 
there  is  another,  which  is;  that  the  proper  remedy  js  by  v^rit 
of  error.  The  Court  of  Common  Pleas. did  hot  refuse  to 
g^ve  jodgment  at  all.  They  have  rendered  ^kjudgmismK  If 
they  have  erred,  it  is  anerrorof  jtu^mcn^;  and  a  mandth 
mus  is  not  the  appropriate  remedy. 

Besides ;  the  language  of  the  act  is,  '^if  he  shall  suffer  ihg 
suit  to  be  discontinued,  or  otherwise  shall  be  non-suited  in 
the  same."  Now,  the  altering  of  a  nolle  prose^i^  as  to  one 
defendant^  is  neither  a  discontinuance  of  the  suit^  nor  a 
non-suit.  The  defendant,  therefore,  w  not  within  the  letter 
•f  the  act,  and  I  am  not  aware  of  any  decision  which  bringi 
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tuin  Within' Its  prorisions.     In  Cooper  v.  T^ffin,{u)  the  suit  albant, 

was  discontinued,  and  the  defendant  had  costs ;  hut  in  Hub-  ^^^!^^ 

hardv\'Biggs{v)  the  plaintiff  entered  a  nolle  prosequi  as  to  Volk 

tome  of  the  counts,  without  costs  either  way.    There  is  no  yovmqu. 
adjudged  case  in  favour  of  the  defendant,  and  th«  analogies^ 

in  my  opinion,  are  against  his  right  to  costs.  5li/ 

On  the  whole,  therefore,  I  am  of  opinion,  that  the  man-  (»)  l*  *»' 
damas  should  not  issue; 

Bjy|e  to  shew  cause  dischai|;ed» 


VotK.agomsl  Young?. 

Y'ltKSPASS  qtJiare  cldustun /regit,  brought  originally  b^fiue  i^^^^tiS^  ^ad 
a  Justice  of  the  Peace.  A  plea  of  ti^e  wa?  there  interpo-  before  n  jw- 
led,  to  a  certain  close,  called  the  MilUright  close,  in  R.  in  the  Sa«Ki"reii«rI 
.eoQntjr  of  S.  in  consequence  of  which,  the  cause  was  after-  ^^y  for  tret- 
wards  brou|^t  in  the  Court  of  Common  Pleas,  and  removed  ted  m  ivid  in 
|)y  Hab.  Corp.  iqto  thi^  Court,  where  the  plaintiff  had  re-  ^^^^^^J^: 
covered  a  general  verdict  for  ^50.  Th^  plaintiff  declared,  %d  bya  plea  of 
generally,  before  the  Justice,  for  trespasses  committed  upon  R.tici«»iii«i 
bis  premises  in  /?.  in  the  county  of  S.  In  this  Court,  the  dec-  ^^H^htlw 
Jaration  contained  two  counts,  describing  tieo  different  closes,  him  for  the 
ione  of  which  was  the  Mill-rieht  close)  situate  in  i?.  in  the  »«•<»«*•  » 

i\  .-  9  .  *     ^^     commoo 

county. 9iiS.  in  which  the  defendant  had  committed  the  tres-  pieu,    which 
passes.     On  the  trial  at  the  Circuit,  the  plaintiff,  without  „^4d    ^ 
producii^  the  plea  of  title  interposed  .before  the  Justice,^*   eorp.  u> 
^ve  evidence  of  iresps^sea  in  two  diffi^rept  clones  in  R*  one  where  the 
caUcd  the  Mill-right  cfo^e— the  other,,  the  Ilve^re  close.      S^l'^^o 

*  eoonts,  end 

jf.  Paige,  for  the  plaintifi,  now  moved  for  aoubie  costs,  en  the    triia 
pursuant  to  the  statute,  (1  R.  L.  390,  s.  1.)  ^u^^^ 

in  tiM  M  R. 
etose^bftt  nlso,  for  ether  treafttwei,  and  thjere  wiie  e  gniff^l  TA^fct  fer  the  plaintiff; 
Wd,  that  he  was  entitled  to  doable  costs  within  the  statate. 

It  ia  the  9Mae  aietion  as  was  broi^ht  in  the  eoart  below ;  aoA  thoogtb.t^re  be  an  ad- 
ditional coqnt>  doable  costs  will  be  allowed  in  the  action  oonliDuedironi  the  eoort  below ; 
and  this  court  wtll  see  that  they  shall  not  be  increased  by  the  addition  of  another  ooQQt.-^ 

It  spe/ioas,  that  goin,a^  into  evidence  of  msrttera  «|^  the  tM  brnte^jM/yf  the  pleadii^  in 


the'9«^rt.  y^tow,  whether  this  be  done  on  the.  part  ef  the  plaintiff  or  defendant,  j^  not 
fivjodicetheelaiiBfoir -doable  costs.     '  '  >#   .     . 

Voh.  K  54 
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ALBANY,  .9.  W.  Jianes,  contra,  read  that  part  of  the  section  refern4r 
\^^r>J,.t^  '  to,  which  gives  these  costs,  and  which,  as  he  contended,  ap-, 
plied  only  to  cases  where  the  action  in  the  Court  above  i«  . 
the  Batne  as  ioi  the  CoUrt  below.  The  identitj  of  the  action 
mnst  be  apparent  throughout,  which  could  only  be  determi-. 
n^d  by  the  pleadings*  When  the  plaintiff  cornea  into .  this 
Court,  he  ^es  for  a  trespass,  other  anci  different  from  the 
otie!  which  he  declared  for  in  the  Justice's  Cpuriu 

.  {WpoAi^oRTB,  J«*  Th^re  liiigkl>litfre4beetilr  depaHore' 
ffPiD  thepleadiiigi  bf  cMieUt  Sappds^  tlie  pbintiff  htfd 
att«iwt^jnm'kii9»ittto«th«r  nMUteis  Mw^  yoor  pldi  t4  tt»' 
He,  would  this  enable  you  to  resist  the  ignite  fot^  ^uUe 
costs  t  I  apprcfcetid'^t  would  not  tary  the  question,  Which 
is,  whether  this  is  the  same  action  brought  before  the  Jus- 
tice.] 

Paigey  in  reijly* .  ,The  j^Ieadjngs  f^<Qpt  the  oijjr^t  by 
which  our  right  to  costs  is  to  be  determined.     The  statute' 
alfcHMn^  tke«a  ^osta  is  perempt^y^  and  girestliem  wherdver 
IfaBvactffteis  the  saliie;'wMkmt  regard- to  the  delbiice.  Bup- 
|Pm6  (he'deifeDdant  ojkfifts  to  ^lead  hh  title  here,  and  tb«' 
planitiirgocs  to  trial  mcfth  the  geb^ral  Issue,  or  any  other  issue  ' 
intfecaasd***^!^  WduidbefoFthe  defendiint's' benefit  '  ft 
givaf  Urn  greater  latitude,  ift-fltming  his'  dit^ietice,'  \Ydh'  he  *- 
weold'  be  entitled t<S  should  Ih^  plaintiff'  insist  bn  his  Tight '^f 
of  holding  Urn  to  bis  pleit  olF  title  ^y. '  Sb  an  addiHon&!^' 
count  ought  not  to  preclude 'ns  from  ctMfs,  proVid6<Jthe  dec-'  '^ 
lan»tioD*embrQce8  the  cause  of  acbW  in  the  Cfotirt  below.  '   - 

;  Curia.  The  plaintiff  declared  gei!i(9i9|lj;be%e/U|eiJ^«irticQ^.' 
and  was  met  by  a  plea  of  titje  to  the  MU^rigki  close.   TTpon 
thwii  etewtegl  -^^  goifts  into  the  Gbminon  Plea«,    kokk 
ykb^uM^ikeiJ^wimoU  bsingt-bimhere,  whene  he  declar6i^  hi  '*'' 
7vt     two  ccmnlA, '  aoill  goes  for*treq>a8iei  in  ih^  Jltitl¥iglu  dost)  ^' 
"<  ^     and  other  trespasses  in  the  Fivt-acre  close.      For  thepui^' 
N,         %    .   '^    ^fi^^  of  double  costs,  then,  the  action  was  confined,  by  the 

•  plea"  of  tifle,  to  Ae  Mill-right  "close.  The  plea  related  to 
no  otbefyand  the  plaiiitiff  was  not  driyen  to  a  higher  tribu- 
nal as  to '  any.  other  trespass*    Here  the  plaintiff,  npon  the 


»       4  •    •    «      'I 


I  •> 
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tflB^  jpfe*8pecificallj  for  trespasses  in  tl\ese  two  closes^  and     albawt, 
ttli* Verdict  is  general.     It  gives  damages  on  both  counts^      \^^^^ 
attd  of  course,  is  for  trespasses  in  the  MtU-right  close,  w^ii^b  '  FRAvxi.tir 
Wot  me  subject  of  dispute  before  the  Justice.     There  bie-.    »pbvr,jih, 
u^'an  addrtional  count  docs  not  vary  the  case.     The  only 
4|i^ti6Wi8  as  td't^e  costs  of  such  a  count,  which  the  Court 
tnii  always  look  to,  so  far  as  to  prevent  any  accuBiulation  of 
double  costs,  beyond  what  would  grow  out  of  the  count 
w}^qk^f;Te]f^tf|^. t^  Abe.  mnittti  ia  the  Court  below.    The  plam- 
t«^,fq;pvfriiig,.|fijf.  an^oimt  of  daiRagetf  br  fbk  viatter,  b 

«otitle4  to(dpuhle  (^oMf  »  that  iha  additiooal  eoont  oumbt 

it      J.  _i  11  •  •  t 


,:iJ    ..ij  'j-j..*  •'    '  I      *• 


t  ' 


V*'    -  Titkirkfitk  kgaiM  TttunBSR,  ball  of  ITrorp. 


atk  qSTibnwrMf  t92^,  Tha  plaintiff  theoi,  with  a  viewla  lary!  ymt  «ot,  A«r 
the  Talidilj;  -of  thi^  4ij^ai|^^  pcoceoded  against  the  A-'.|Biiiait^ 

feq^^^Tkurf,  bj  a#m.>4lri>9^  fte  judgn^ii,  wUoh  ^•■'7iS?y"j«5^ 
pe^iioqal(]f  ippied  qn^biw,  iipd  a  judgment  wa«  lakan  ky  4»*  •penooaiiy  mt- 
§kfij^  npm  iWch  aji.j5i„  iisoe^,  as4  waaretnmot  m/fo  ia-  ^^tb^. 
na,  f&v.  mtd  a  ca*  la.  vy^as  m^ed  and  returned  imh  eM  moini*'  ^^•^  «n  mo- 
ttf.  Hagfia^  q4  u^p9r^t9ul»im  agpinat  7%i4f(ef\  thd  bail,  ww     Tbt  date. 


then  imied,  returnable  the  16iA  day  of  ^u^ruf^  last,  being  th(e  ^^w«if, 

,     - ,       ^  ,.•     .  «  ^      »  woald  not  be 

lail*  Mhmi  my  of '  that  term.  nUeved  on 

Jk^T^mmmi,  aow  {th#  4ildaji«f  Hm  tiMtai)iMnd;;tlMt  ^rC^j^^ 


aii.fsa(aifef«l^»«ir  beeiteml^a  the  baii yit«,>  and  diMl  4  f*^  ^^^ 
JTa^.i^j^  403^  8i<L  101,1  Gataef'  i}e|>.'9,  aui'9  JoAte.'Clt^v  d^^  m'^^l 

403;.,  ^'  »      ..  ewe,  which  U 

*"*•*;   '  •    '  to  avoid    the 

,,!    ,rr  •      '  •     .      '  MIe     drcuitjf 

of  lorr^ndbruiff  a  defendj^t,   who  moat  be  immediiitfily  libeia^d,  do^a  901  apply, 

\f4  defMUttt  omtt  te  plead  Ms  dicharg^e  to  a  «ri./a^  whereby  jadgmeat  by  deiaoH  geet. 
•gainftlw,b<^AceiM^a(\^{  yel^iaattoh  eate,  if  the  b^il  apply  wkUn  aiig^t  days  after  the 
retnm  of  the  wnt  agaioft  them.  Uie  pourt  will,  apop  a  proper  case  beins  made  oiat,.  ^ve 
titne  to  laffriaider^  m  Ihey  ^dttH  Ao  ia  other  caiies ', '  aud  m  ttiemeaxt  time  itay  the  procee- 
dings, and  wul  further  order,  that  on  siirrenderia;  the  defendant,  aud  paying  the  costs  of 
flia  action,  prooeediiq;i  againtft  them  be  perpetually  stayed.  ^ 


438  CASES  IN  THE  SUPRfeM'^Wtt* 

.A&BAirr,    ;     Ldani\  contra,  cited  14  ikst,  537,  'i  ^SKff.  ^fr;\M,  '19$^ 
**°^Ji!^^   1  mis.  98,  9  JoAA.  392,  abd  11  id.  194.  •  •.    • 

V  CurJa*    The  motion  for  an  exonereicur  miisl  Im  dis^m^ 

The  rule,  tbat  where  a  defendant  tSvdiicbftiigeduoiie^.tl^ 
insolvent  act  we  wilt  cKschai^elhe  bail  on  iB^tion, -i8^grouii*T 
ded  on  the  iiiea,  that  an  actual  surrender  would  be  an  idle 
ceremony,  because  the  principal  mtisf^belmniediatelj  lib- 
erated.. But  ihe  reason  of  that  rule  does  not  apply  hemtf 
wfaefe  a  set.  \fa»  has  been  issued  against  the  defendant,  upon 
(he  judgineDtr--4)een  person^Iy  served,  and  .a  default  taken 
tsa  not  pleading  the  dischaiige.  There  is  no  circtiitj^  to  %^ 
avoided^  for  wensrth^  defemdant  applying  to  the  Court  in 
person,  we  could  not  diachaa^e  him  from  execution  upon 
this  judgment  on  the  scm^fmem^^' '  But,  under  the  peculiar 
circumstances  of  this  cHse,  however,  letllif  hail  hayd  thirty 
days,  wi^thin  which  to  surrender  the  pi^cipal ;  thfrMACe^- 
iiigs  on  the  part  of  the  phsotiff  (o  bo  atayM  i0jlll^>.'iiieat| 

]|dhicb:teTS'acf:inJed  against  the  bail/  let  ihe'pf«c(taltag|B 
a^MiMitt))ea»J)e{ierpetiralfy  staj^.  «:  .. 

/Rule.ioooifflijpj*/'^* 


,  •  .  • 


RosEKRANS  against  Hughson. 
STROira  against  jm  saks. 


tfh^iana  i^To/anrntfJoT  the  pl^intifl^  in  the  first  cause,  w^fdi: 
i^  sold  npoQ  a  $li3&,fiBi  »Dd  -^Mf^ idockotod on  tbe  Sd/A  Jan.  1  a^l-^^tN^ 
Vnnot&eact,  sfccdod,   for  $247,37,  docketed  on  the  6^/A*/ilH^,' littS^ 

L^'^fcr  con!  i*^  t*^  1^8^'  ^^  |»1,70,  Apck«t^.  OD  the  Uik  M^rA8^ 
cernin^  ju'dg:-  UAder  a  ^.  /«•  on  the  first  judgment,  Hughs(fh?9  iiiMb 
S^f  thl  ^ere  sold   to  Ros^krans,  the  phintiff,  in   t^  jiMl^iieji^ 

•everal  junior  w  •  i-  . 

ere9i^or»,  eomlhrfo  redeein^  do  not  take  fveference  according  totiie  tfioe  of  fatemjjtiA, 

btit  ftccoHliii^  tbfhe  prioHty  of  thtir  respective  liens, 

According^ly*  where  A  redeemed  from  the  purchaser ;  B  Who  l^  li  jud^enit  bld^  Bnn 
A's,  was  afterwards  allowed  to  redeem,  upon  payings  to  Ihe  ahefu  mtT  ot^^^i^'^S- 
ehase  money  ind  iatorost*  without  also  paying  A'l  Judpnent*  . 


i4(A.^f.AoK,l69i;  kjr  :ttefilMeMff  of  Of  An;<^  Ar«bf, 
thsf^kinliff  io  the  aecond  Mose,  redeendi  on  die  MthJu- 
%,  ie23  ;  and  oti  till!  ItMA  Si/i<*  iaS3,  JE«%,  the  pluntiff 
iid[^tte1ist'tt<iii8e>»Mie  to  tbe.  Skeiiff  fli|il.<tfei^lo  KedMin 

Ij,  widi  the  mtefest)  as  reqoiMd'hj  tbb^  #8t;  nd  noir, 


4» 


•^ . 


•Odb(«y,  at  tlie.i«Kme$t)  ^nd  «&  behalf  of  ^  Sberiff,' 

'' JV:  P,  Tallmadge,  in  behalf  of  Mr.  ISTa/Ary,  submitted  the 
(faestion'to  the  Court,  to  #hoin  the  deed  should  be  given  ? 
An^'tKe  only  question  was, -whether  Relley  was  bouu4 
lb  Ds(}[  Slroiig^s  judgment,  or  was  etititled  to  a  deed  of 

conveyance,  ^  on  paying  what  be  had  bffered% 

•  •■ 

C^f^ir/  A^  « '  dQtitlfd .  I9  his  de^.  upon  paying  ^he^ 
j^mhasf  Qi^ney  only,  with  tb^  interest  xecjijired  by  the  act.' 
tfe^need'  not  paf  Sk-on^^i  judgioe^tt 

Jl^^j^j  ^.No  ru|p  was  entered,  but  the  Chief  Justkt  rc^ 
tiuiied  the  case  submitted,  to  Mr.  Oaktey^  who  being  present*, 
an^lm^if^  tbe  opinion  of  the  Court,  engs^e^  fo  coimhtttf^ 
cate  it  to  the  SheriiT. 

m 


Smith  against  Sjiaw. 


'PHS-^plaintiff  fhad  noticed  this  cmae  for  (tiol,  and  six  ,d9ff s     tImm^  Omi 

before  the  Circuit,  he  countermanded  the  notice,  and  tbede-  ?f5™^^^l!^ 

IbiidsMit's  attorney  then  told  him  that  no  subpoenas  had  been  9)aimiff7i*r<i-. 

itsoedi  beeatise  fais  cUeat  t<»ld'faim4ieSMMI  m  MinesseBCto-^^^  r^ 

•  ':.  »  MibiMnas, 
sad  that  the  Meadiai  hai  n4  yitpfiiwi  to  «iibp«iie«  ^iM  ^Idcs  .  not  implj  t|uit  ao  c^g^s 
iMif •  ftocracd  on  tho  part  of  the  defttntait  iti  pwpsrli%  a  cvase  for  *tfkif  t  «u|d<  sndtr  m^ 
eireametaiices,  though  a  notiQe  of  trial,  g:iTeii  hy  ib^'pUlDiiff**  iltnrnrjr.lin  ootnrtit 
isaiWIfcilytiiB^  and  be  st^olato  to  try  st  the  next  circuit,  an<]  serre  the  stipulation  l^^iisa 
ho  rodiHVM'  the  notice  of  a  motion  ibr  Jnd^ent,  at  in  Case  of  noh^'Sliitt  jet  the  defen- 
4nX  hafi  ati^t  to  make  the  motion. 

Theplaiiitiir'sattomejri  on  fltipnlatinv,  should  have  eflertd  to  pay  the  costs  aecru- 
«d  ft  ibr  tfaoo^  the  defendant  have  no  witnesses,  yet  there  may  be  the  eoets  of  %  brief  for 
trial  sod  ]^parinf  pa|»en  for  the  motion. 


430 


CAJS»  ]|f  ;V|IR.|Unf9ip||p:rmXlHtV 


ALBAff 


irr^  nbpoena.  After  the  Circtiit;  and  before  ^notice  of  a  motimn 
*  for  judgment,  as  in  case  of  nonsait,  the  ptainiiff's  atConiej 
tendered  to  the  defendant'a  a  stipalation  to  tcy  at  the  next 
.Ciicoit,  but  did  not  oflTer  to  pay  uny  oosts«  And  now,  tb0 
defendant  «otie4.f9r,  j^dggneatttss  in  qw^«f ,  vc^ivt^^^n^iich 
motion  was  .opposed  as  irregiilarw 


ShBnaood  4r  Pf^rker^  for  the  jplaii^i^l 
B6oi  iirlhbiie,  for  the  defendanf.    ' 


»   ■• 


V 


I       »• 


•  1 


1   ;•/ 


Curia.  No  su^Ksnaa  isiuod  and  PO'  witntgser  tn  anlr- 
p^ena,  do  QOt  necessarily  imply  that  no  frosts  liad  mtcrm^l 
!rbf  re  might  )iav/e  hi^(^  the  costs  of  a  brief  ibr  the  trial  and 
of  preparing  papers  ibr  this  very  motion, ^hich'shoiiU  Innrft 
-be^n.tendefpd. 

.,  Sutherland,  J.  disscivted.,  He  Ihqu^t,  that^^q^^n^,t)hj|t. 
circuiDslahces,  the  party  applying  should .  havesbe^prn  ^wf*. 
natively,  that  costs  had^  in  factj  accrued. 


It  i 


/  ■■• 


StotH^tijjnnlea.'-' 


•  <      I     - .       i ' 


Snn^  ir 'RstiAT  ngwrnrf  HtDsoff. 


I  •  •     "  !• 


•       ) 


aS^I    ,  Tm  Sheriflf,of  M^mmy^.wO^  %JUJ^  iiiiitd  nii  iUa 
/.  Ai  sftid  s  causej^  badsq^  thnt  p<ircie)s.of  Jland»  belopgiilg  'to>llia.^« 
Smd^Mt  in  ^4^11^^  ^  ^t^iOno  of  the  pUintJfis,  batin llm  Baitifi^  < 
tiM  eaptflfesto  cate  of  sale  which  he  had  laade  and  filed,. by «istnkei<lMA; 
vktakaT^Mic.  omitted  to  mention  one  of  these  parceb.  \i  •*' 

tedteiiMtiiMi 

t^i  ^  '^  *^^^  ^  «K*ian,in  hshalf  jof  J?e*y,.  4>rdeied  ihe' 
Qodrt  «p4«rMi  Sheriff  to  amend  bis  .  certificate  bf  inatrting  therein^  ibaft 
fe^Mtita^  behad  abo  sold  the  pai?cel:omi 

UMfcet. 


t  • 


Rule  accoidiogly. 
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•  .•       'f  »  J 


'IjAiitiir«  and  ottien'o^atViif YiscBM  and  ofliers. 

•  • 

Oh  the  9!2d  of  Aprily  1 808,  a  jodgment  in  partition  was  .  ^  l!!^^^ 
perfected  and  docketed'  in  Aid  caase,  against  Vhcher  and  pftrtitJon,  m 
twoothers,  bj  which  a  part  of  certain  lapdawese  adjudged  in  ^^|)^^^ 
severalty  to  Viscktr  the  defendant  and  two  others,  and  their  Ant  bm^oo  of 
sbaiDn  ef  the  tssts  were  adjodgad  to  the  plaiiiliffs,  to  be  levi-  oereLis  ^d;- 
ed^and  made  ^f  Ihevr  shares  of  the  lands  respectively.    In  ^J^j^^ 
Mtg  or  Jiiiis  last,  with  VittkH*9  oocisent,  a/.  Jk.  issaed  if  mUta  on 
for  Ae  dnli^  upon  which  the  riiare  of  Viicker  was  levied  ^y^J^^ 
upon,  and  advertised  for  sale.    About  the  time^of  the  par-  ^^^  ,^  ^^ 
tition,  Vischer  contracted  in  writing  and  for  a  valnaUe  con*  titioo,  maSea 
stft)ra(h>n;  to^cH  his  share  to  one  RandalL  who  had  notice  ^^^^^  •- 
of  the  lifn  and  'Agreed  to  pay  these  costs — in   1809,  Ranr  mH  his  share 
datt  as^gned  this  contract  to  Ro^tveU,  for  a  valuable  con-  ^^Sob  of  th« 
siderajtioPr  P^^d*    U>  August  last,  Ft^cA^r  conveyed  these  ^^^,  ■»!   ^i* 

,     J  ■       D    •      fa  P^^d  to  pty 

lands  to  tiosevtit.  the  ooitt ;  and 

R.  afterwardt 

Hopkins,  on  an  affidavit  nsfitame/t^  that  at  the  lime  of  J^^  ^^^ 

his  contract   with  JRamdaU  and  paying  the  consideration  aaotberffor  a 

thetefor,  he  ba^  40^^  th*t|he,  pj^ff is^^  pef«  subject  to  S^uon,*'"' 

a  fieiiforthe  coats,  moved  to  set  aside  the /. /a.  on  the  J?^^"****^* 

^poavltiMd^lldr  judjpmiitliiid  HeMedto  bealfen,  within  the  Irewu^ 

j;9vi:|kr«irfl0«f )|ln.Jfbe2s4«^  concerning  jvdg*  ^^  ^^ 

meMkimd  ttrMettftMi^(}^  iil*  l^  ^QOi)  10  years  having  elapsed  T^^t  al^thd    ' 

hetww[la*tlMrtiHMtef  Mifciitfl0>jii^  issuing  the  exc-  ^^^^h^iHat     * 

cutioa.  ifc»a«%B^    • 

wasa^oiMi 
K(fg  Biimhtner 

&  5*  il>isifc,  contra^  insisted,  that  the  execution  having  is-  and  pretoctad 
soeA  befiwe  the  «oti«syaitO0,  the  ju^ment  and  execution  at  j!S|^JJint?*ai. 
that .  time  being  koown  to  R6iovstt,  be  was  not  a  b<ma  fide  tf^u^h  he  «# 
purchaser,  wiChin  the  statute  and  was,  therefore,  not  pro-  get  a  deSi    •  ' 
tectedbyit*  ™"  *•"•  <**- 

*^  fendant,  niklil 

T%      /*     •  nn.     f      •  *^*^     execn*-" 

fer  Ciinimt*    The  litn  is  gone*     Rosevelt  purchased  for  cntion  israed. 


4S2  CASE&^N  !j^f^^SU9fi£i^  <^HT    ' 

m 

iTLBAiTT,    a  valuable  consideration  without  notice,  and  !s  A  btmajlde 
^'       '  purchaser,  within  the  meaning  of  the  act. 


■r.*  MotSoo  granted. 

flUVJR. 

•  •  • 


I  ••. 


Pkt^GLB  tcgdimt  Ifftrsi. 


•I 


^^l^^^^i;     Tft4iniwe4raflMyt)cedfi)r(riAUtltoB4MtO(««oCI^^ 
mm  a  chaL  aod  4)t  tiiQ'  %Uh  Uj  #f  ftyiMuhr  iMt,  ivm  calted.  ia  #!• 
I^til^^  for  lria€e.0Bid]|»Mkiid4C:a|iiwteiiBpvedfiNPtrilioDl^ 
^^  ^^-    .  il«<o^  the  1  tiA»    Tbe.  plaiBtiff  c^Ue^^ed  the  ;fint  jiu5r 
opwiioQJb  fa*  ^wni<aiAJUybiiair,:aoAegroa  btfaid  eapraved 

d<JnaiS^'**'^V»^  ■*«  ca«e  agaioat  fthepluiitifi;  After hfrhad 
juror  chaUen.ibMaauaiittteed  aft  a  Jivon  •  Tm«  other  jmon  w«fe  thto 
^ed"^^a^  dmwftf^ad  n«t  being  ohallenged^  yie]r.«ii]wMK>iit  okjsctita 
yitiMtt  by  tiM^aa-^rjort  of  tiNs  challeBge  to  the  fint^  Tvico  ^itoentts  ipere 
Where  it  M?dm  tndL  ejcanited  beiort  then  on  th^  iasve  itpaii  the 
•EiTthar^  ebaUeiige.  One  of  Hme  witneBses  wa^.tfae  jum-jcfaaUen- 
ptaintitf'  can-  g^d^  wfao.iiras  offbred  bj  the  defendant  and  ol^ted.to  bj 
Uial  by^an  hn-  ^'^^  plaintiff  ftS  incompetent,  but  the  objection  w»  oirerral- 
partial  jury,  ed  hj  the  Judge.  The  plabfiff^  h^mm  pfisrai  dv  d^- 
p>i^*to^^  darationtinpntedtothe  jamr/  iriiieli.  the  litter  dendcri,  aad 
and  wiu  not,  ^  ^,,j^  |;^q j  hiBi'ftte.  fiwi  all  MsB^  and  he  took  biaw«lr 

(or  that  caute,  i  ' 

be  nonaoiied.  in  the  box  with  the  Other  '4m^  juMiriA    When  the  elerlrbe- 

ih^^c^i^eS^^to  drawAe  juj7v»he*4«t  oot^of  iai>  lepen  ba%iw< 
drawing  aja*  dtfcwlbe first  juior  andtHelmiv oat of.thdibestbni opemm 
"^reuiuhe^  Jofitbefone  Oie'dedBieo  of  tbelrjarr^  oMof  thoplMitiffti 
^bo^  b^^  counsel  looked  iolo  ft«ib<xs,  aiid<ttated  to  the  Coort^waiM 
ing  been  left  the  fact,  that  the  ballote  in  the  bottom  of  the  box  lay  in  oae 
^rk,the  W-  direction — ^that  8  or  9  ballots,  not  folded,  nor  roUed,a^,  but 

lots  therein  '        '  •    *' 

have  been 
i^nriuaged  with 

apparent  design  to  procure  the  drftwhig  c^  a  fareiirablb  j«7,  with  other  ms^piamM 
oiroamitancea,  bt»ay*withdra#  hia  recM^anfl  on  motion  K>r  ^dgpaMit,  as  in  oaae  of 
QQtnsuitf  will  be  ezculied  fijotn  paying  costs. 

• ,  A  challeage  of  a  jnror,  for  having  given  an  opinion,   is  a  principal  one,   and  -slionld  1m 
tned  by  the  court. 

Itist^in  genera],  higbly  improper  for  jurors,  after'  thejr.<«r^  tnvxmoned,  to    e^qprcaa 
opinions  in  causes  n^ich'  miy  eome  befbre   (hem. 

It  is  improper  for^the  derkof  the  oircait  to  leave  the  ballotiinimUad,  in  aanpea  h^m^ 
•r  to  draw  them  in  this  situation. 
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open  with  the  writing  uppermost,  and  the  ballots  perfectly    Albany, 
smooth,  lay  transversely,  at  right  angles,  across  the  ballots,-  ^^"^^^Hj^xi^' 
at  the  bottom  of  the  box.      The  Clerk  admitted  this  to  be     p&ihgls 
the  state  of  the  box,  but  denied  that  he  had  any  agency  in  so        „J* 
arranging  the  ballots.  ITb^  plaintiff  ^s  counsel  then  object- 
ed to  the  drawing  as  irregular  ;  insisted  that  the  box  should 
be  closed,  and  the  ballots  rolled,  or  folded  up,  according  to 
the  statute*  and  he  proposed  that  this  should  be  done  now,  and 

-the  jbawing  toittmetice  anew.    This  was  objected  to,  by  the 
plaintiff's  eowMel,  aod  ifv«miled  by  th6  Judj^e.    The  pkrin- 

rtiff'k  <l0uiisei  then  declared,  that  they  wouhi  not  try  4)e 
3  causev'  To-fhiftthe  deftndaafd  counsel  objected,  stating  that 

•  die  tfpo  jfarora,  yivho  had  been  drawn  and  sworn  as  iriorsj 
t  tWert  to  set  as  juries  on  the  trial  of  the  cause,  and  there- 
''fdbre,  twa  jarors  were  approved  of,  besides  the  one  who  had 

iVeeu  Iried  and  pnvnoui^ed  impartial.    This  was  denied  by 
ibt  pkinliff'i  ooutisel,  who  contended,  that  taking  the  triws 

•  frona  the  jnvy  box,  did  not  madbe  them  jurors  for  the  trial  of 
(Ak.ck»9e^'    But  withoiit  this  ifuestion  beb^  decided  by  the 
'Jadge^  the   ^intiff^s  counsel  finally  declared,  that  thi!y 
.sbmild  Wiihdraw  the  record,  and  not  try  the  cause.    The 
•fioanetfiir  the  defendant  objected,  that  it  was  then  too  late 

•to  vrttbdiisw>thd  rc^ofd,  and  that  they  must  submit  to  a  non- 
nnitb..!  The  Jndge  said  this  was  not  a  question  for  him  to  de- 
cM^.;>!ifihe  fkintifi'acounseichose  not  to  try  his  cause,  lie 

^eonld^iloitfpvnpel  bMii»  The  plaintiff's  counsel  then  declar- 
«iii  tbaAVhi^  shdaU  not  try  the  cause  and  abandoned  it  ; 

•nndlhaJB  tto  cause  went  off.    It  appeared  by  ^Clerk's 

-•cnrtiicatei^  that  thtie^  jurors  had  beeD  drawn,  ia  the  same 
as  the  other  jurors,  during  the  Cireoit. 


Hi  R.  Storrs^  upon  ii^ese  facts,  moved  for  judgment  as  in 
case  of  non*8uit. 

£•  WtUiamSf  contra.    As  thia  is  our  first  default,  the 

qi^^ion  is  merely  one  of  stipulation  and  costs.    TT^se  are 

resisted  on  two  grounds ;  irregularity  in  drawing  the  jurors, 

'  and  a  mistake  of  the  Judge.    The  cause  would  have  been 

trfed,  had  we  not  becft  pvevonte^A  gcjnf  on,  by  a  partial  jury 

being  fixed  upon  us.  This  was  owing  to  the  misconduct  of  the 
Vol  I.  55 
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ALBAKT,  'Clerk,  which  (be  Judge  did  Dot  correct  The  fiULti]te(a) 
OctobeirJ«»  provides,  that  the  ballots  shall  be  foiled  up  as  near  of  one 
size  as  maj  be,  by  direction  and  care  oCthe  Clerk,  and  they 
should  be  secured  in  a  box,  not  open  and  accessible  to  the 
fNirties  or  their  (rienJs*  We  are  entitled  to  a  iair  selectioa 
hj  lot. 

.^pain :  l^o  try  the  challenge,  iriora  were  drawn*  By  one 
witness  we  proved  to  these  triors  the  declacation  of  an  opin-^ 
ion  by  the  juror  challenged^  after. he  bad  been  summoned  and 
knew  that  he  might  be  drawn  aa  a  juror.  When  we  had 
done  this,  the  Judge  suffered  the  di^fendaat  to  call  the  juror 
challenged  to  prove  his  own  competency,  by  contradicting 
our  witness*  In. this  the  Judge  erred.  Why  did  yre .chal- 
lenge the  juror  ?  Oa  account  of.  his  being  joiased,  agjuaat 
us ;  and  though  we  might  have  called  him  as  a  witaesa,  the 
opposite  party  could  not  do  it.  Itis  said  in  Co.  LilL  1 58  b» 
^^  If  the  cause  of  challenge  touc^h  the  dishonor  or  di^rn^dit 
of  the  jiiror,  he  shall  not  be  examined  upou  |iis  oath,  to  iu- 
fionn  the  inW." 

To  the  satiie  eOect  is  the  anon^mom  case  in  1  Salk^  153^ 
luid  Bac*  Ahr.  JurieSj  £•  12.  It  is  the  same  of  a  juror  as  a 
witoeas ;  if  yoU  prove  his^vor  aliunde^  he.^apoot  be  .called 
to  do  it  awayji  So  of  a  witness,  as  to  interest.  Bo^  cases 
.  atand  upon  the  same  ground.'  If  the  Judge,  erred,  we  are 
excused ;  and  if  either  error  prevented  a  fair  trial)  we  were 
not  boiind  to  go  on. 

Storrsj  in  reply.  The  objections  td  the  motion,  rest  Ih^ 
ri^ts  of  the  parties  on  the  decision  of  the  Jud&;e,  which  can- 
not be  questioned  in  this  way.  If  he  was  wrong,  the  ques- 
tion should  have  been  raised  on  motion  for  a  new  trial  tipoii 
a  case  made. ,  But  by  giving  efiect  to  these  objections,  the 
Order  of  proceeding  is  inverted.  The  plaintiiT  cannot  elect 
not  to  try  his  cause  at  all,  merely  because  the  Judge  errs  at 
the  Circuit*  *  He  fell  into  the  peril  of  this  motion  the  mo- 
ment he  withdrew  his  record.  He  might  just  as  well  have 
done  this,  because  a  witness  was  improperly  admitted  to  tes^ 
tify  on  the  trial ;  and  by  listening  to  such  objections,  every 
motion  for  a  judgment  as  in  case  of  non-suit,  will  lead  into 
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the  merits  of  the  cause.    Withdrawing  the  record  is  a  vol-     albant, 
udtarjr  determination  not  to  go  to  trial.     He  is  prevented  ^^^^!J^,J^' 
iy  his  own  act: — ^not  by  that  of  tfie  Court. 

'  Curiaj  per  Savage,  Ch^  J.     Tlie  statute(i)  directs,  that 
due  names  of  jurbra  shall  be  rolled  up  on  slips  of  paper  of     (P)  ^  ^'  ^t 
parchment,  as  nearly  of  one  size  as  may  be,  and  drawn  by 
fbd  Oibrk-;  and  his  conduct  was  certainty  very  rdpiefaeosible 
ill  kee^og  the  ballot  box  in  the  situation  described*    The 
challenge^  being  a  principat  one,  ought  regulariy  to  have 
been  tried  by  the  Court ;  bul>  there  was  no  impropriety  in 
swearing  the  challenged  juror,  as  a  witne88.(c)  The  cause  of  ^^^  *  •*'*^ 
.tiie  challenge  was  not  such  an  one  as  went  to  his  dishonor  ;(<0 
ier  nothing  appears^  but  that  his  opinion  may  have  been  |5^^f'' 
^▼en  as^an  arbitrator,  or  on  some  other  innocent  and  proper 
oecasion.(^)  Though  it  is,  in  general,  highly  improper  for  ju-     («)  i  SaVu 
fors,  aAer  being  summoned,  to  express  opinions  upon  causes 
which  may  come  before  them.    Th6  plaintiff  was  entitled  to 
a  jury  free  from  partiality  and  bias.     A  challenge  to  the  ar-        .  ^    ,   • 
ray  lies  for  default,  or  partiality  in  the  Clerk ;(/)  and  it  is,  t.  Turner,  9 
undoubtedly,  good  cause,  if  the  Clerk  select  the  jury,  instead  •'•^^ 
of  drawing  by  lot.     It  is  said,  in  Oardner  v.  Turner j  that  if 
thee  irtor^  had  found   against  the  challeage,  the  plaintiff, 
most  have  proceeded  in  the  cause,  or  he  would  have  been 
in  d^&ult.    The  remaric  was  oiif er,  and  the  principle  of  that 
case  seems  to  be,  that  where  the  plaintiff  refuses  to  try  his 
cause,  where  he  has  good  reason  to  believe  that  he  cannot 
have  a  fair  trial,  by  an  impartial  jury,  he  shall  not  be  non- 
suited for  that  cause.    In  this  case,  though  the  triors  decided 
against  the  challenge^  they  did  so  on  the  oath  of  the  chal- 
lei^ed  juror,  contradicted  by  an  indifferent  witness.     There 
is  no  reason,  under  the  circumstances,  to  suppose  the  chal- 
lenge was  made  for  the  purpose  of  delay  ;  but,  on  the  con- 
trary, that  it  was  made  in  good  faith,  and  under  an  honest 
il^ression  that  a  fsiir  trial  could  not  be  had  by  tha(  jury. 
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CAS|;5  pi  TJIE  SUBBJME  CJOURT 


ALBANT,  The  motion  mast  be  denied ;  but,  as  both  parties  haTe  come 

^^.^'-v^  here,  without  anj  circumstaoces  of  unfairness  being  imputa- 

Friitgle  ble  to  either,  it  must  be  without  costs  on  either  side. 

V. 

^?'»'-  t  •    Ilhle^coriingly.(l) 


(0  Wheoi  A,  full  jui^  9pj;i9fr«.«itber  p^rt|Faii|»7  ohtUn^  IKmu  te  • 
oause,  as  weU  the  talesmen  0  B>'  L,  330,  f.  141  as  tike  juron  orifittaUar 
returaed. 

ChaUeoges  ar^.of  tt^o  3di^|^<-^o  tbe.  afraj,  or  tQ  .thapi^le;  «nA«Mh«of  * 
these  are  ag^ia  aubdivided  into  principal  challenges,  and  ehaUeagee  to  the 
fiiTonr.  , 

To  the  armsh  'A  cballenge  totthe  at  raj  ,ia  nt  olijeetiea  to  all  €be  jfHvra^ 
returned  by  the  Sherifi;  oollecHvely  ;  {CkLM.  190, 153-;)  not  for  any  de- 
fect in  them,  bat  for  seme  partiality  oE-*deA«lt  in  th«^erj#,  tfr  his  nad^r 
officer,  wiio  arrayed  the  paneL  <3xM.n0iiii.dM.  ftTm^Tf^i  •JMil». 
S6K)  Thiais  the  £qg;hBh.dftfinilioD^«b8i«tlie  pwMl  &  -Mta^iAr  by  the 
ShenC  SiAoe  ovr  statute,  imUidnMng  th»  CliHc  to  ai¥ay  the  Jttry,  a  ■ 
cballeng^e  to  the  array  also  lies,  for  partiality  or  default  in  the  Cterk;  ^dio* 
for  many  purposes,  is  sabalitetad  Ibr  th«  Shtrlfi;  in  teleelfitti^  and  «rtft)itig^ 
thejury.    (9  Jeik»  961.)    Thisisettboraprine^ehtffoi^oMAllhngtt 

toth^^TOlM*  ;>^    •• 

The  eames  of  prinoipai  chiilni|;6  to  the  an«y  are  sudi  as  the  foUowo 
wg^  yis :  thai  the  oflicer  vha  ms^ea  tbennay  is  of  Mndred  or  affinity  to 
either  party,  ^vithin  the  ninth  degree,  (1  Souih.  /?<p.  3M)-^fhat  one  or 
mora  of  the  jury  am  returned  at '  th#  nomhivtioR  of  either  party^--Chat  ^n 
aotien  of  bnttsiyi,  or  othM>  anIiAn  4Mp]yiiig:Biiike,'ls  jpendftigr  at  the  salt  of 
eithv  partyt  afalnstthe  offiear^  dk^  at  the  suit  of  the  cAoets  agdnst  dtiiar 
party— that  an  action  qf  debt  4s  pending:,  at  the  suit  of  tSie  party, 
aganst  the  officer,  but  not,  if  by  the  officar,  agaiitst  the  patty-^lhat  the 
officer  hnldB  land  dayaading  vpeu  Hie  same  title  nifh  that  in  litigation  bo* 
tve«i:  the  pailiai  that  the  effiM  is  undet*  6ie  disUress  «f  eiter  partf— 
tliat the  offiaerisoBUiiiel^' attenwy,' (Cawp.  1 K)  affieer, ^ serrant,  or goai^ 
of  esther- party,  ar  is  aa  arbitrator,  in  the  saiAe  matter,  and  has  treated 
thereof  (Cow  iMt.  166)--lhat  life  Clei4r,  instead  of  dratrbg  9$,  dt%w  It 
uames,  put  them  in  a  list,  and  selected  36  from  them.    (9«/o/bi.960.) 

ThajBauahiof<aliall«aga,lo<thoun<ay'ftr  likToar,'are«i6h«a  imply,  at 
least,  u.^pnl)aibittly  of'  bias  or  puitiaUty  hi  the  offlceti  but^do  not  ameuat 
to  a  pnnflipak  afaaUeuga.  ThU8,'tfaat  the  plaintiff  or  defendant  is  tiw  tenant 
of  thftoffioer ;  or  that  the  «>n  qf  tha  officer  has  married  the  dat^ter  of  fiio 
plaiutlffsnr  defendant,  or  thalika^   (Ga.  J&tf/.  156.) 

'What  IS  said  aboT««  u^  to  ebaNeages  to  the  array,  must,  perhaps,  be* 
understood  as  having  referanoe  only  to  common,  and  uot  to  special  juries ; 
(yHs  %IL  L.  3aS,4<  22)  for  it  seems  very  doubtful  if  ttie  array,  in  special 
jury  oaaas»oa&  he  ohallenged.    (t  Sir.  1060.    1  Stf.  569.    S  L.  Jtajpn. 
1364) 
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ChAtLK  against  OSTRANDSR.  OSTKANDSR. 

On  certiorari  to  a  Justice's  Court.     Ostrander  had  ob-       paying  or 
taineda  judgment  agakial;  Qark,  in  the  Court  below-,  on  the  setuin^r  a 
S6M.4i^u«f,  1SS2,  for  3  dollars  and  ttie  costs,  in  trespass,  ^^^jlutioe, 

•  .does  not  pre- 

TtBl  tiM  bifasuif  a eofwraii  to  rfeinsne  it;  nor  »apcar86d«  one  already broocht. 


7b  I4<  jielif.  A  cMIei^  to  tkte  polk  it  n  execpim  to  on#«r  more  of 
ihe  joron  who  hi^re  appealed  tadividiiaUj ;  and  this  is  esther-a  ^indpal 
dkaUeoge,  or  a  eMlai^  to  the teoar.  Tboeaates  of  a  principal  ofa»l- 
lenga  totiw  peiti  awy  be  nlewnd  uador  <lba  following  heads, 

U  Chalf^v^pmnnqAfer  Aenemrsijwfcun,  <Ce.  lall.  156.  t  Hoidk.  c.  43, 
f.  U.  .3  Bl.  Cma,  381.)  is  nappUeable,  ae  dependingaB  a  title  of  nobiUljr. 
(Cm.  U  iS.  «r/.  i»«.  «•  pi.  7.) 

2..PrqK«r  d^eeltfa^  that  the  Janr  is  not  qanliiBA  tnser¥e  upon  a  jury* 
ThoB,  that  ho  has  not  inftpiMt  fweholdi  or  other  property,  (1  R.  L, 
3t7, «.  9;  Co.  X>t</.  156)  excepting,  of  coarse,  where  the  jary  ateileint^ 
HdaUiingum^  Q.  R.  L  3X7,  t.  9)^-4h«t  hoMwMiin  the  age  of  «1,  (Ce.- 
Xt//,  157  1  ^  Xi.  987,) or  above tbe agaof  ae»  ^1 RJ..  Mf7)  or thaihe  i* m 
ideot  or  luzi^ek.  (Gt/6,.0»  B,96t)  So,  if  a  woman  be  impanelled,  iho  mfty 
be  chaiifnged  ^fiigf/«r  4^4etMm4wm*i^  M  C/enu  36a)  ludest  empanelled  • 
on  t|ie wnt4a  om/re  sfUfirMM»» ..  (See  C^.  lUia.  566.)  That  the  Jnror 
isaaAiieyi,  (6i  J0A11. 33^  4  i>a/i.  353,)  or  that  he  is  a  afatre^  ornot  area*, 
idem  of  ^e  pom^j,  (Ca..Xt/<.  lSO»h.BooU,  U7.) 

Bnt  a  mftter  which  merely  ejfempUJk,  man  icom  serving  on  a  jnry,  and 
does  not  ineapacitate him,AW»  never  be  aeaiufle  of  phsllmigs.  An inetanfie 
of  th^even^A  is  in  1. A.  I^336,^.28.  Ai^  it  itenU  in  HMh. C4  43»a ' 
36,  that  if  a  person  thna.  ea#m|)(ted«  bo  snmmonndi  and  appear^  be  oannot 
exc^se^  hi|nseljr  from  sorvi^  (m  a  JQiyt  if  there  benoia  snikienk  nvmbav 
of  jmron  witt^out  him.  Ho  instanrfa.  old  iifo»  .4kfe.  omlBr  tfan  italiita  of 
fPef/m.2|c4.38. 

if.  a  Jnror  be  erconoomily  nuntd  in  -Ibe  dulrif^giai,  panel,-te.  aad 
■worn  by.soch  wrong  name,  if  the  enror  be  in  tlie  ehrijaiaB  name  it  uaoanto 
only  to  a  matter  of  cbaU^Bge*  and  oaanot  be  ol^eotad  afiat .  vardiet. 
(WiUes, 488.  12  £04^  230,  a.  2  Bwn,  J.  asa.)  If  tlm«mmme,tIMrtK- 
wlarly  where  the  person  serving  is  n^  tha  samn  tbat  was  intMidad  te  bo 
aammimed)  the  Conrt  have,  in  snob  a  caee,  s«i  the  rardiat  asida. ' 
(Willct^  484.  Bamu,  453.  6  Taiunt.  460.  BrnnUi  455.)  Bnt  aee  12 
Eatt^  239,  where  the  Court  hold  it  was  diseretmnary  with  thmn  to  grimi  a 
now  tri^  in  soch  a  oase,  or. not ;  mid  that  they  wouldnot'do  aotiinlMiIhe- 
mistake,  w  to  the  juror,  had  been  produotiye  of  some  injustice. 
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▲tBANT,     Iq  Sept.  thereafter,  he  eoiplo jed  Mr.  Jenkins  to  bring  n 
October,  1823.  ^^jj.  ^^  )^erHorm.  Shortly  "kfter  this,  Clark  obtained  a  judg.: 


3.  Challenge  propter  affectum^  by  reason  of  some  supposed  bias  or  par- 
tfalitj..  Thos,  that  the  juror  is  of  kin  to  either  party,  within  the  9th  de- 
gree, (Finr/i,  L.  401.  3  BL  Com.  363)  or,  according  to  Ld.  Coke,  how- 
ever remote  thie  kindred,  (Co.  LitL  157)--that  there  is  an  affinity  or  affi- 
ance, by  marriage,  betweeii  t|ie  jnror  and  one  of  the  parties,  if  such  affltt- 
ity  continue,  or  there  be  issue  of  the  marriage  alive  ;  for  otherwise  it 
would  be  Imt  a  ehaltenge  to  the  favour,  (0».  IMU  157)-^tfaat  the  juror  ii 
god-father  t6  the  party'b  child,  or  the  party  god-fttber  to  the  jurorV  child — 
that  the  juror  has  land  which  depends  upon  the  same  title  as  the  land  in 
question ;  -or,  in  a  cause  where  the  pai^on  of  the  parish  is  a  party,  and  th* 
right  to  the  church  comes  in  debate,  that  the  jtiror  is  a  parishioner  is  a 
good  caoae  of  diairefage ;  and  A>  in  all  other  cases  where  the  juror  has  itf 
interest  in  the  action,  direct  or  eoDateral — (See  Burr.  1847  ;  2  Jokh,  194; 
St  tea,  43,  ck,  37,  i.  3 ;  5  Mats,  Rep.  90  ;  tSotUk,  Rep.  688)--that  the  jn- 
ror  has  before  given  a  verdict  in  the  same  cause,  or  upon  the  same  title  or 
matter,  though  between  other  pa,rtie8 — that  he  was  chosen  arbitrator  in  the 
■ame  c4us^,byone  of  the  parties,  and  has  entered  upon  an  examination  of 
it;  but  ofherwise  if  he  were  choton  mdifferently  by  both  parties — that  he 
if  counsellor,  servant,  or  of  fee  of  either  party,  (Go.  LiiL  157) — that  he  ra 
tenant  of  either  party,  {GiW,  C.  B.  95) — ^that  he  is  of  the  samV  society  or 
corporation  with  either  party,  .'3  BL  Com,  363)— but  that  he  is  his  fellow 
aerrant  is  but  a  challenge  to  the  favor,  {Co.  Litl  167) — that  he  has  taken 
inforintttioii  of  the  case  before' he  is  sworn,  (2  Hetle^  306';— that  he  has  de- 
dared  his  opinion  of  the  case  b^rehand,  (2  Haick,  eh.  43,  t.  28 ;  I  John. 
Rep.  316,)  biit  not  where  he  merely  expresses  a  conditional  opinion,  thus  : 
**  If  the  reports  of  the  neighbours  b6  correct,  the  defendant  is  wrong,  and 
theT)laintiff  is  right ;"  (8  John.  445 ;  1  C.  2f.  Recorder,  24,  S.  P. ;  eCB. 
Reeorder,  71,  S.  P.) — ^that  since  *  he  has  been  returned,  he  has  eaten  of 
drunk  at  the  expense  of  one  of  the  parties ;  (Cb.  Liti.  157)  but  that  one  of 
the'  potrties  his  been  IilteTy  iehfertained  at  the  juror^s  house,  is  only  matter 
of  challenge  to  the  favour,  (3  SaBc.  81)— that  one  of  the  parties  has  laboured 
the  juror, -and  given  him  money  or  other  thing  for  giving  his  verdict ;  but 
if  the  party  only  labour  the  jary  to  appear,  and  act  conscientiously,  it  is  no 
ttatter  of  challenge  Whatever — tftat  an  a^tioii,  implying  malice  or  displeas- 
fife,  is  pending  between  the  juror  and  one  of  the  parties ;  but  if  not  imply- 
ing malice  or  displeasure,  it  is  but  matter  of  challenge  to  the  favour.  (Co. 
Lift.  157.) 

4.  Challtnge  propter  deKefum  ;  Wh*n  for  some  act  of  the  juror,  he  has 
cfftsedHo  be,  in  consideration  of  law,  probus  et  fegalit  horn;  Thus,  that  he 
haA  bden  cCkivicted  bf  treason,  felony,  peijury,  conspiracy,  forgery,  &c.-^ 
that  fais  has  received  judgment  of  the  pillory  or  other  infamous  corpora 
punishment,  for  any  infamous  crime — ^that  he  is  outlawed  upon  criminal 
process  ;  (O.  IM.  158,)  but  it  is  doubted  whether  outlawry  in  a  personal 
action  disqualifies  a  man  fr«m  being  a  juror.  (See  Cro,  Car,  136.  W.  i/«|i. 
199.  Xrirsr,  81.) 
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inent  before  another  Justice,  against  Ostrandery  for  ^31,30*     ALBAinr, 
And  on  the  Bth  Oct.  1822,  the  parties  settled  their  accounts,  Octobeisms. 


The  ehaUctoge  to  the  polls  for  favour,  it  of  the  same  natDre  vith  the  pria|< 
Kiipal  challeng^e ;>rop/er  affectum^  bat  of  as  inlerior  degree.  The  general 
nde  of  law  isi  th%t  the  juror  shall  be  uuliffereat ;  and  if  it  apfMar  {wobahki 
that  he  is  not  so,  this  may  be  matle  the  subject  of  challeni^  either  principal 
or  to  the  %Touri  according  to  the  de*;ree  of  probability  of  his  being  bit 
ased.  The  cause  of  principal  challenge  to  the  polls,  we  have  seen,  ia  siic^ 
matter  as  carries  with  it,  prima  fatit^  avident  marks  of  suspicion*  aitl^er  of 
maUcib  or  favour.  But  when,  from  circuuMtances,  it  ^[ipean  probable  that 
%  juror  miy  be  t>iased  in  favour  oC^  or  against  either  party,  and  yet  auoh 
circumstances  do  not  amount  to  matter  for  a  principal  challen^  it  magr 
then  be  made  a  challenge  to  the  favour.  The  effect  of  theae  two  speciea  of 
ahallenge  h  the  same ;  the  only  difference  between  them,  is  in  the  mqde  of 
trying  them.  (1  ArehboU^  183.  Co.  iMt.  168,  a.  2  Cotiiet'  Rep.  138^ 
If  a  jaror  declare  on  oath  to  the  triors,  that  the  testiwnnybeiii^  equal,  ha 
should  find  a  verdict  for  the  plaintifi^  he  should  be  rejected.  (7  Crancl^ 
S9 1 .)  And  in  an  action  by  a  bank,  the  juror  stating  that  he  was  the  indor- 
ler  of  a  note  to  the  bank,  was  found  by  the  triors  t>ot  indifferent;  and  this 
was  holden  well.  (19  John,  X 15.)  That  he  was  a  stockholder  in  the  bank* 
would  of  course,  be  a  goocl  objectiop.  (6  C.  If.  Ruarder^  69.)  If  the  tri« 
ers  are  in  doubt  whether  the  juror  is  inditferent^  they  should  find  him  not 
lodifferent.     (4  C.  H.  Aecorder^  81.) 

When  and  koto  made.  No  chaUenge  either  to  the  array  or  t<>  tl)»poUa» 
can  be  made,  before  a  full  jury  have  appeared«  (tUmok.  c.  43, «.  1.)  It  is 
immaterial  which  party  challenges  first ;  but  the  jp^xiy  who  first  begins  ^ 
challenge,  must  finish  all  his  challeqgeff  before  the  other  begins ;  Qtherwi|tt» 
l^e  is  precluded  from  making  any  further  challenges.  Also,  the.chaUengpa 
•f  the  party  who  challenged  first»  shall  be  first  tried.     (Tr.  per  Pai$^  144sj| 

The  challenge  to  the  array  must  be  in  writii^.  It  may  b*  ia4his  fitrm  * 
^  And  now  at  this  day,  to  yriu  on  — —  come  as  well  tha  afornsaady.  S,  w 
the  aforesaid  /.  JV*.  by  their  respective  attornies ;  and  the  juroBSof  thajur]^ 
impanelled,  being  summoned,  also  come  ;  and  heraupoa  the  seid  J.  tY* 
thallengeth  the  array  of  the  said  panql;  because  he- saith  that  [Acre  m4 
forth  the  nuLttet  of  ehaUen^e^  toiih  eertairUy  and  pretmon^  and  this  he  ia 
ready  to  verifyf  Wherefore  he  prayeth  jtttdgmeot*  and  that  the  «ud  |»aMl 
mi^  be  quashed.^  See  the  Ijorm  of  a  cbaUenge  to  the  array  that  tha  jury 
were  returned  at  the  ia<!lance  of  the  party,  (2  Bum,  J  868)— ^hat  thf 
Sheriff  is  of  kin  to  one  of  the  parties,  (jd.) — that  the  Sheriff  is. an  aldennaii, 
and  interested  in  the  event  of  the  trial,  {fir.  Qiar.  Comp.  ljU£\)— tbat.tha 
Sheriff  is  a  citizen  and  freeman,  and  has  paid  a  sum  of  mpi«ey  towaidadalray- 
ing  the  expniucs  of  the  suit,  (and  see  a.  connterplaa  to  tiiis  last'fthaJt- 
Icnge,  and  a  deinarrer  to  the  coaaterpten.  id.  See  also,  •Tr.,per  Pms, 
139-1<34.  10  fVeniw.  474.  2  Rich.  Praci.  C.  B.  180.  LilL  Ent.  472.) 
Mr^  H'uoddeson^  the  late  Vmerian  professor,  h«a  furnished .  the  form  of  a 
«£alleTige  to  the  array,  a  demurrer,  and  judgment  thereupon,  and  a  pvin^ 


Clark 

V. 
OSTRAirBBIt* 
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ALBANY,     and  set  off  the  small  against  the  lai^e  judgmeott    This  wat 
OctoMr^tm.  Jq^^  Jjj  consequence  of  Oslirander^s  declaring  to  C/arA,  that 

Clark 

0BTRA5DER.  eip«l  challeog^e  to  the  polls  ore  tenuis  and  a  jtidgment  thereupon,  with  aov« 
other  useful  particulars  in  relation  to  these  challenges,  which  are  mention- 
ed in  Hesketh  ▼.  Braddodc,  Burr.  1847.     (See  3  Wwfd.  Lee.  347,  n.  i.) 

Mr.  Wooddtson^i  note  U  thus :  ^  As  Sir  Jame$  Burrow  has  not  given  the 
record  at  length,  I  have  set  down  the  form  of  these  challenges,  (which  is  not 
of  every  day^  experience)  fVom  mj  MS.  precedents  — — ^  And  hereupon 

/  the  said  S.  B.  ptiiyeth  judgment  of  the  panel  aforesaid^  because  he  says  that 

'the  said  panel  was  arrayed  and  made  by  J.  C.  and  i.  D.  Sherifi  of  the 
Mid  city  of  Cketter ;  and  that  the  said  J.  C.  and  J.  t).  were,  at  the  time  i|f 
^  making  of  the  panel  aforesaid,  and  coDtinually  from  thenceforth  hitherto 
have  been  and  still  are  dtixens  and  freemen  of  the  said  city  of  Chester  ; 
and  this  the  said  S.  It.  is  ready  to  verify.  Wherefore  he  prays  judgment, 
and  that  the  panel  aforesaid  may  be  quashed.  And  the  said  P.  £.  and  H. 
H.  say,  that  the  matter  in  the  aforesaid  challenge  to  the  array  of  the  said 
panel  contained,  is  not  sufieient^  in  law,  to  quash  the  array  of  the  said 
panel ;  and  this  they  are  ready  to  verify.  Wherefore  they  pray  judgment* 
and  that  the  array  of  die  said  panel  may  be  allowed  by  the  Court  here. 
And  the  said  9.  saith  for  that  be  hath  above  alleged  a  sufficient 
ahallenge  to  quadi  the  array  of  tiie  panel  aforesaid,  whic&  he  i§ 
ready  to  verify,  which  said  challenge  the'said  T.  and  H.  do  not,  nor  dotli 
either  of  them  deny,  nor  to  the  same  in  any  wise  answer,  but  do,  and  each 
of  them  doth  altogether  refuse  to  admit  that  averment,  he  the  said  8. 
prays  judgment,  and  that  the  array  of  that  panel  may  be  quashed.  And 
herettpon  it  is  jndieially  taken  notioe  of  by  thia  said  Court  liere,  and  is 
kftown  to  Um  same  Coort,  ttiat  by  the  ciMtom  and  constitutioil  thereof, 
and  of  the  city  aforesaid,  no  p9rwm  or  pei-sona  can  or  6u^t  to  array  tM 
panel  of  any  jury  witln  the  jurisdietion  of  the  said  Cbort,  or  in  asy  eiiil 
suit  wittn  the  Mtte  elly,  otter  than  the  Sherjflkof  the  lame  city,  for  the 
thnebeing,  er  eoe  of  theft,  or  (by  Masdn  of  any  delkalt  in  the  said  Sher- 
ils)  the  CoitMert  of  th»«ldd«ity,  fiM*  the  time  'beittg,  or  one  of  them  ;  anil 
tiiat, by  tteeMtomof  th« satid city,  lh»m  time imrnemoria);  no persoA  or 
penons  eaa  ir  ooglft'to  be  SheriA  or  Coroners,  of  or  within  the  said  dtyv 
but  oitiaens  and  freemen  of  flie  eaaw  eity  And  now  all  and  ^ngnlarihe 
»aittir»  afbmaid^  whereof*  the  said  parties  liav^  abonw  pvt'Ybemselvas  ftp. 
on  the  judgment  of  the  said  Court  here,  having  been  tean,  and  fhOy  vnder- 
tlaod,  by  .the  same  Ooait,  it  uppcnreCh  to  the  same  Court  here,  that  the 
nwNer  oonCainad  in  the  eJhrakaid  chaHenge  to  the  array  of  th6  lald  pui^ 
is  not  snOUnent  in.  law^'^paath  the  said  array  of  the  panel  aioreeaid.-* 
Themlbria  it  is  eonsiderBd,  hyi  the  saM  Cenrt  fam,  that  the  sKid  challenge 
of  tbe  aforesaid  flk  te  the  sM  array  oflbe  iaSd  panel  be  disallowed  :  mad 
that -the  said  panel  of  tiie  afbre«id  jvry,'so  anayid  as  albresaM,  be  al- 
lewiM  and  taken.  And  hereupon  theaaid  8.  B.  wtttma  in  open  Coort' 
challMgalh  the  polta,  beeanse  he  aa^it,  ^BuX  the  Jurors,  abore  named,  are 
oitiaenflattdlfeennni  and  each  ofthett  h  a  dticen  and  freeman  of  the  tnid 
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be  should  give  security  and  take  out  the  execution,  not-     AtBANT, 
withstanding  the  certiorari  which  had  been  brought*     The      ^.^-v^ 

CliARK 

▼. 

oity  of  Cheiter.    Which  said  challenge  by  the  C^urt  tiere  ^  diapUo^ed.  OfTEAiiDBft- 
And  bereapoB  \he  said  jurors,*'  Sic. 

N  B  This  challeo^e  ore  icnus  was  omitted  in  the  first  engraiinieiil  of 
this  record  ;  and  which  the  dpfeuJant  alleged  dtffifimlitfn ;  and  this  cbal* 
Umge  ore  ienus  was  then  inserted,  £ic.  by  rule.^  ' 

The  cballeQge  to  the  polls  is  made  Q/-e  le^i^s  ;  and  it  is  not  in  general  rt» 
paired  that  the  party  challenging  sluill  immediately  declare  hia  jcanan  of 
•hallenge,  unless  there  be  not  a  sutfioient  number  of  jarora  remaining  oa 
fhe  panel,  or  that  the  other  side  chaUen^e  touts  paraoaiL  (TV.  per  PotCi 
143.  4  C.  HI  Re^order^  Ql.)  Bui  if  the  jnror  were  foimerly  sworn  in 
the  same  cause,  and  be  now  challenged,  (in  which  case  the  cause  of  chal- 
lenge must  have  arisen  since  the  juror  was  before  sworn,)  or,  if  after  a 
ehaUenge  to  the  array  is  tried  and  overruled,  the  parly  challengn  the  pottf| 
he  must  declare  his  cause  of  challenge  presently.  (Co*  £Att.  148-)  If  n 
juror  be  challenged,  and  the  challenge  tried  and  ovemiM«  b^  ii^y  atiU  be 
challenged  by  the  opposite  p^rty,    (Co.  Lilt.  158.) 

How  tried.  As  to  challenges  td  the  array,  it  lies  entirely  in  thedi«cr«r 
tion  of  the  Court,  how  they  shall  Jbfi  tried.  StkUMttimM  they  are  tried  by 
{wp  of  the  Coronf  n ;  somatin^es  by  tw9  of  t^e  jury.  (3  Halc^  275.)  Ba^ 
tee  I  South,  Rep,  364.  Perhapi  any  two  individuala  i^ay  be  named  by 
the  Court,  (9  John  ^l)  If  the  cb«llei|ge,  bq«»vttr«  ba  a  prineipal  chal- 
lenge, it  may  be  tried  by  the  .Cpart.  itiel^wiikhQatthe  aid  or  inUrventioQ 
of  triors.  (^Jrehkoid^  IQ^  i  Souths  Rep.  ^$^ )  If  the  (acta  ar*  admit- 
tad,  but  are  deemed  inAufficient,  tha  Co.«rl  .adjudgM  on.tbeaai  and  either 
fvvpAes  the  array,  or  ov«prql^t  tb#  ohaUepf»i 

.  If  the  array  be  quashed  i|s  ^  the  Shwift  anew  teMreahaUrbe  awarded  tq 
the  Coromer ;  if  quashed  ^  to  A^e  Coronert  tttea  the  eefure  is  awarded  to 
penoQi  appointed  t^  the  Cqurt  far  that  partioular  purpeesi  eaUed  JC/sMf^ 
(See mica?,)  to  whose  array  no  ehaUenge iaaUowed.  (Ce  Uti  168.)  If 
the  arr^y  be  not  qnw^i«d»  the  partf  may  then  make  biaohaUe^gea  totha 
poUai  (I  ArMold^  184»)  ^  was.  done  uk  BuMi  r.  Bmddoek,  (JBnrr.  1847,) 
anA  in  free4^«fQi»'e  pr^ipedent given  in  tl^  nota. 

A  principal  challei^tqtliepQUi,  is  tried  by  tlie  Oqort  witlwrat  the  «m) 
•r  fnt^nreiition  of  tmru 

If  tihachaUefiga  totha  polls  be  to  the  jfaToar,  ititthua  tried:  If  twD)i|> 
la^haiMi  )ieei|  a)i»a4y  eaUad,  and  Ujko  the  box  without  challenge,  thi^i 
flhatt  try  Iha  cl^|jy|iMnge.;  if  nott  the  Court  appoial  two  iadilforeot  pertona  to 
pff  it,  and  who  are  thence  aanwd  Inov*.  If  the  frier*  try  ooo  jnror,  and  ho 
if  f(»nnd  inc|ilferent»  he  and  the  two  triore  steU  try  the  next.  (Ce  lAti* 
1^  1  Soauih  Rep.Jl\%.  1  C  M.  Reeonkr,  186  4M.  81)  The  foHow. 
il^  oath  if  preTiously  admiaistared.  to-tlioee  who  try  the  chnUedgo :  **  Yom 
fhall  well  and  truly  try  wholhar  J  8.  <the  jaror  ohallenged)  atands  indi^ 
ferent  between  tha  partiea  to  this  iiauo  ;*  to  help  you  God.**  See  the  form 
IB  a  criminal  e«se,  (1  C.  H,  Recorder,  185.   1  Satit,  1620    More  than  two 
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4itB4UNT,«.  cause  upon  the   certiorari  had  siuce  proceeded,  and  an 
Ocwtoeir^^as.  jiggignm^nj  q{  errors  bad  been  filed  and  served.    And  now, 

Qgs^fi^      on  the  above  facts, 


JUPKissockfiof  the  defendant,  moved  to  set  aside  the  cer^ 
tiorarij  and  all  subsequent  proceedings, 

L»  Jtnkins^cofiitz* 

Curia.  The  settlement  and  set  off  of  the  judgment, 
does  not  supersede  the  certiorari.  The  defendant,  in  the 
smaU  judgment,  did  no  more  than  he  might  have  been  com^ 
pelled  to  do  by  execution.  He  paid  it,  but  this  will  not  pre- 
vent a  certiorari. 

Motion  denied. 


triort  or  two  jurors,  cannot  be  sworn  to  try  a  ehalleng^,  except  in  the  sin- 
gle case  before  mentioned.'   (1  South.  Rej^,  tZ.) 

The juropliftiuelftnay  be ezajiiiiicd m tethe m ttter  of  Ai^iei^  pM->' 
Bd^ditaenatte&atohita^lttoaror  diseredit^  {OuhUL  im.  \  Sitk. 
153. 19  Jb&n.  115.) 

The  causes  of  favour  are  infinite,  and  with  regpard  to  all  cases  of  chal- 
l^g;es  to  the  favour,  in  the  emphatic  langiiag^e  o^  Lord  Cdbf,  **  The  rule  of 
Iftw  it,  tikt  Hie  Juror  must  stand  mdjfferent,  as  he  standir  Unflwom.^ 

OliQ  fatted  at  %  jovof  on  a  trial  for  murder,  oiered  an  mmtits  tlMt 
though  not  a  fa«ker,  he  bad  determined  never  to  eooseat  to  ^  yerdict^^C 
guilty,  which  inrolyed  the  life  of  an  individual.  He  was  challenged  to 
the  favour,  by  the  Dist  Attorney,  tried,  and  found  not  indifferent,  (i  C. 
R.  /Jerofrf^,  185-6.) 


rf ' 
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ALBANY, 


VAtf'KKl^AK- 

In  the  matter  of  Sanders  Van  Rensselaer   against  the  r. 

Srerit^  of  the  couDt;f  of  OnoHdaoa.  ^wI^ToaT 

In  January j  1817,  a  jadgiiient  for  ^260,  was  docketed  Neither  the 
in  the  Onondaga  Common  Pleas,  in  famar  of  Sdhwfler  y,  grantee![ 
Van  Rensselaer^  against  Lester  Dady.  A  Ji.  fQ*  was  issued  j*^  rj^eem 
thereon,  under  which  the  Sheriff  of  Onondaga^  on  the  1  ith  ezeeation, 
of  April,  1822,  sold  the  right  and  tiUe  oi  Dady,  fjc^  about  70  ^^r^)^  J^ 
acres  of  land  in  Pahius^  in  that  county^  to  Sanders  Van  Reus-  dUionteike  act 
selaerj  an  Attorney  at  law,  for  ^152,90,  who  paid  his  bidf  J^^^^^antf 
and  a  certificate  of  sale  was  made  and  filed  pursuant  to  law*  f^^^u^^ont,  af- 

*  ter    one  yeer 

Neitber4lie  defendant,  nor  any  one  claiming  under  him,  re-  from  the  time 
redeemed  or  offered  to  redeem  the  land  so  sold,  within  one  Bat^^wit^** 
year  after  the  sale ;  but  on  the  \st  day  oiJuly^  1823,  Victory  that  time,  he 
Birdseye,  by  virtue  of  a  judgment  before  a  Justice  of  the  ^v^Se^ML^ 
Peaca^  which  was  filed  and  docketed  in  the  OmmdagaCkMk^i  a^lm  ^^^ 
oftce,  in  the  month  of  March^  16213,  paid  to  the  SiMtiff,  the     The  ri^t  of 
amount  bid  by  Sanders  Van  Rensselaer,  with  the  tbn  per  cmU  J2^"  J^ 
interest  thereon,  and  claimed  the  right  of  redeeming  the  not  attach  till 
land  as  judgment  creditor  of  Dady*    Sanders  Van  Mensst*  haT^  elapMdT 
/0ir,  OB  Hie  7ih  of  My,  1893,  received  of  ttie  Sheriff  the  ^^  J^hich' 
Amount  thtirs  paid  by  Birdseye  and,  on  the  same  day,  repaid  months,  they 
to  the  Sheriff  the  same  sura  with  the  interest  thereon,  ^nd  ^1^*^^^*  -^vl 
also  the  amount  of  Birdseye^s^  judgment,  with  the  intareal  of  redeemini;. 
thereon,  and  at  the  same  time  produced  and  left  with  the  dant,*or*  his 

grantee,      re- 
deeming^,  are^' 
in  no  case,   bound  to  pay  more  than  the  money  bid  at  the  original  purchase,  witli  tea 
per  cent,  interest. 

An  assignee  of  a  judgment  is  a  jndgment  creditor,-  within  the  meaning  of  the  act,  and 
may  redeem;  and  this,  though  he  purchase  the  judgment  after  the  sale  of  the  land 
by  the  iheriff. 

A  judgment,  obtained  at  any  time  within  15  months  after  the  sale,  is  a  iien,  and  enti- 
tles the  creditor  therein  to  redeem.  And  though  the  judgment  be  confessed  voluntarily, 
with  a  stipulation  to  stay  execution  thereon  for  a  year,  yet  this  does  not  preclude  the 
creditor  therein  from  redeeming  immediately. 

The  purchase  of  a  senior  jutj^^ent  by  a  junior  judgment  creditor  who  is  an  attorney 
at  law,  made  for  the  mere  purpose  of  securing  the  younger  debt,  is  not  void  within  th« 
statute  to  prevent  abusu  in  tlu  prftetiee  cf  the  taw^  (sess.  41,  eh,  259.)     Nor  is  it  for  bid- 
den by  that  statute,  which  is  penal,  and  ought  not  to  be  extended  by  construction. 

A  judgment  creditor,  coming  to  the  sheriff  to  redeem,  pursuant  to  the  act,  may  pro- 
duce an  exemplification  of  his  judgment,  or  a  corticate  thereof  from  the  clerk,  either  of 
which  will  be  sufficient  evidence  to  the  sheriff,  that  he  is  entitled  to  redeem ;  if  h« 
be  an  assignee,  it  is  proper  that  he  should  also  give  notice  to  the  sheriff  of  the  assigomeBC 
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ibirBANT,     SheriflT  an  exemplification  of  the  record  of  a  judgment  te 
his  own  favour,  against  Dady,  tor  626  dollars,   dodoRted 


VAvHsvi-'   in  ^prilj  1 823,  more  than  a  year  after  the  sale,  and  also  a 
sBi^BA       certificate,  from  the  Clerk  of  the  Supreme  Court,  of  aiih  • 

Sa«iixy^   <^  other  judgment,  In  favour  of  Stebbins  &  Htkoky  against  Da' 
dy^  for  about  $ldO,  docketed  in  Juty^  1617,  which  had  been 
^signed  to  Sanders  Van  Rensselaer^  after  the  sale.     On  4the 
lOib  July^  1.8 i3,  Birdseye  received  from  the  Sheriff  the 
amount  last  paid  bj  Sanders   Van  Rensselaer^  and  immedh^ 
ately  theieafter  paid  back  to  the  Sheriff  the  amount  of  thtt  ' 
bid  paid  him  h]^ Sanders  Van  Rensselaer^ytiiHi  the  10  per  &enii 
.  interest  thereon,  and  claimed  that  he,  {Birdseye)  ha\]  I'eeei^*^ 
efd  from  Dady,  on  the  1th  July,  1623,  a  deed  of  the  laiiA 
sold  ;  and  at  the  same  time,  produced  a  power  6f  attorney 
fsam  Dady^  dated  July  lih^  1623,  whereby  Dadiff  a»tbori«>'* 
veA  himi  in  his  name,  to  redeem  the  land  so  s<M«     Titi9 
power  wsis  Acknowledged  before  a  commissioner,  aind  leAr 
with  the  Sheriffs     On  the  \2th  Jvly,  1823,  Sandkrs  Vm 
Rmsselaer  demanded  a  deed  of  the  Slleriff^  which  be  refiiB^ 
ed  to  execute,  on  the  ground  that  Birdseye^  by  virtue  of  Am 
power  frorm  Dady^  had  two  days  before  paid  id  bian  iim 
amount  bid  by  Van  Rer^selaer^  together  with  the  ^f^per  eentj 
additioEU  thereon  ;  and  that  the  defendant,  or  his  grantee, 
had  a  rig;ht,  under  the  act  to  redeem,  ai  stny  time  before  tb# 
fxpinttion  of   16  months  from  and  aflef  the  sal^      Thtf 
judgment  entered  in  April,  1 823,  against  Dady^  \n  fevourirf' 
Sanders  Van  Rensselaer,  i/fas  by  confession,  on  which  about 
](300  was   due«     At  the  time  of  entering   this  judgmetiii 
Sanders   Van  Rensselaer  stipulated  with  the  defendant  t# 
stay  esecutiool  thereon,  for  one  year,  and  if  certain  coa» 
4itions  were  coipnplied  with,  then  for  a  still  longer  ifntfeS 
The  question  upon  this  case  was,  Whether  the  defendaul, 
or  his  grantee,  had  a  right  to  redeem,  after  the  expifatMft 
of  one  year  from  the  time  of  the  sate  ;  or  whether  ondet 
the  circuantanoes  of  this  case,  the  Sheriff  was  boua4  ^^ 
convey  to  Sanders  Van  Rensselaer. 

JV.  P.  Randall,  dn  (he  above  facts,  moved  for  a  mandamis 
to  the  Sheriff  of  Onondaga,  commanding  him  to  convey  to 
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St^lkiBrM  V<m  Rtmselaer.  He  said  the  question  related  whol-  albakt, 

if  to  Dadjf^s  right  to  redeem  after  the  year.  There  is  no  dis-  s^^Aw^ 

puteas  to  the^inoant  tendered.     The  2d  section  of  the  Vav  4l«]ak> 

wc^(a)  confides  the  right   of  the  defendant  to  one  year.  "'^asr. 

The  3d  section  ^v^  15  months  to  the  judgment  creditor.  Shkrif?   oc 
^wuibf  it  i»  also  provided  by  this  section,  that  the  defendant 

sbalif  in  ail  cases,  be  entitled  to  redeem  the  lands  in  prefer*  ^  ^ 

.  (a)  Sett*  43) 

«Aoe  to  any  creditor ;  but   this  clause,  when  taken  in  con-  ch.  184. 

aexioa  with,  the  previous  provisions    to  which  I  have    ad- 

vailed,  lueaos.  to  con^ne   the  exercise  of   the  right,  by 

tb^  defendant  or  his  grantee,    to  the  year*      This  hav^     « 

iag  expired,  the   junior  creditor   has  a  right  to  redeem, 

which  is  indefeasiblfB  by  any  act  of  (he  debtor.  Sanders  Van 

tUmstUpr  purdiased  \  Birdseye  waited  till  the  expiration  of 

the  ye^r,  and  then  redeemed  as  a  junior  creditor,  and  San^ 

dirs  Fan, Rensselaer y  a  still  younger  creditor,  redeemed  fmm* 

hipi  in  turn.    According  to  the  case  of  Bissell  v.  Fayn,(6)    (&)  so  J^kn. 

the  sale  and  certificate  created  a  mere  lien  upon  (he  tand  ;^ 

Ukfi,  hence,,  tbpugh   Van    Rensselaer'*  s  judgment  was  not 

abtaioed  till  after  the  sale,  it  is  equally  a  lien  as  if  obtained 

Wore  and  he  bad  a  right  to  redeem.     The  title  bad  not 

passed  from  the  debtor. 

But  it  will  be  saidf  thait  Sat%defs  Van  Rensselaer ^heing  an 
aU9rmy  ai  law^  had  no  right  to  purchase  the  judgment  in  fa^ 
vfimr  oi  Subben&  &  Hckok — that  it  is  a  chose  in  action,  and 
tbefif/^fj^  his  purchase,  being  contrary  to  the  act  to  prevent 
abuses,  iatljbe  practice  of  the  law,(c)  is  void.  But  this  stat^^  (0  ^^-  ^t, 
9ta  Mtepds  to  tbos^  purchases  only,  whicli  are  made  with 
a  view  to  prosecute.  It  does  not  declare  the  assignment 
void  to  all  intents,  but  qualifiedly  so  for  the  purpose  of  a 
aoosaitupon  the  trial.  Even  if  it  is  a  violation  of  the  stat- 
ute it  .is  not  void.  The  attorney  may,  if  be  chooses,  buy 
thesacurity^and  submit  to  the  penalty,  but  it  remains  valid 
and  operative  in  his  hands,  notwithstanding. 

■4 

Birdseye^  Contra.  To  succeed  in  bis  motion,  Mr.  Van 
Rensselaer  must  shew,  not  merely  that  die  defendant  has  iail- 
ed  to  redeem  in  time,  but.that  he,  (F.)  has  the  right  to  a 
*deed  as    a    junior   creditor.      It  will  not  be  contended 
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t 

ALBAN7,     that  he  is  entitled  to  a  deed  as  purchaser  at  the  sale* 

^^*^^J^Ji^*  The  money  which  he  pfeid  in  that  capacity,  has  beeii  refun- 

Vav  Kmn-  ded,  and  his  claim  as  creditor  must  rest  upon  &e  judg-^ 

■BLAEft      mentof  Hekbk  ^  SUbbinSj  for  it  is  clear  thai  his  own  jw^^ 

SmcRiPF    OF  ment  is  not  a  lien^ 

oN]>AaA«  J  ^  As  to  his  ri^t  under  the  judgment  of  Ijbkok  ii  Sle6- 
bins ;  he  produced  no  evidence  whatever  to  the  Sheriff, 
shewing  that  he  had  any  right  as  an  assignee*  The  SheriflT 
was  not  bound  to  take  his  word.  The  statute  makes  no 
provision  for  redemption  bya^ngnee^of  the  ju<%meut  cred-* 
"  iter.  The  2rf  section  provides  merely,  that  the  defendant, 
his  heirs,  Sic.  or  grantee's  may  redeem,  and  tble  Sd  section 
gives  the  same  ri^t  to  the  junior  creditor*  By  a  subsequent 
part  of  the  same  clause,  it  is  extended  to  has  extctttors  and 
administrators.  Expressio  unius  est  cxcltmo  alltrius.  It  iv 
not  conferred  either  on  kdrs  or  assignees.  These,  doubt- 
less, were  purposely  omitted  in  the  act.  Had  they  been  in** 
tended,  the  legislature  would  have  provided  some  mode  for 
recording  and  giving  notice  of  the  ass^ment,  \(  an  as- 
signee may  redeem  in  that  capacity,  when  a  creditor  stiH 
younger  comes  to  redeem  of  him,  he  is,  like  a  creditor,  to 
be  paid  his  full  judgment ;  but  how  is  the  fonner  to  know 
where  he  must  apply  to  redeem,  or  how  much  he  is  to  pay  ? 
The  Sheriff  can  no  longer  give  him  any  information, 
for  the  matter  has  passed  beyond  his  knowledge,  and  be- 
comes a  thing  between  the  two  creditors*  The  one  com- 
ing to  redeem  is  not  bound  to  look  beyond  the  record,  to 
know  who  the  creditor  is*  This  should  be  so*  Suppose  a 
femme  sole  is  entitled  to  redeem — she  marries-— could  the 
husband  come  m  as  a  redeeming  creditor,  without  first  being 
made  a  party  to  (he  record  by  a  set.  fa.  ?  No  statute  ought 
to  be  so  construed  as  to  be  inconvenient  or  against  .riea- 
(d)  Bat.M.  8on*(J)  It  ought  never  to  be  extended  by  a  cof^struetioir 
10.  which  will  be  evil  in  its  conse(}uences*(«)     This  is  like  the 

(<)  id.pU%.  gg^i^  ^f  ^  widpw's  right  of  dower,  which  is  void,  if  before 
if)   Jackum  '^®  Jower  is'  assigned*     She  must  claim  it  in. her  own 
V.  Atpttt,  so  naroe.(/) 

Again ;  this  assignment  is  void  within  th^  statute  mention- 
ed on  the  other  side*    That  act  provides  that  no  attorney, 


OP  THE  STATE  OP  NEW-YORK.  447 

^c.  shall  directlj  or  indirectly  buy,  or  be  in  any  way  or.   albant, 
DiaQQer  interested  in  buying  any  bond,  bill,  promissory  ^lote,      l^r>,^l^^' 
bin  of  exchange,  book  debt^ .  or  o^A«r  cAo^e  in  action.     A,  VAifRxn- 
judgment  is  a  chose  in  actionj{g)  and  a  sale  or  assignment^     siiLA«ft 
to  an  attorney  at  law  is  contrary  to  the  statute,  and  there-  Sbbkiw  «< 
fore  void,    ^e  statute  is  general,  positive^  and  unqualified,     »®^">^«^* 
that   attorneys  shall  not  purchase,  and  is  not  confined  to    (g)  Jae.   L. 
cases  where  the  demand  is  brought  for  prosecution.  aeiion    «  Bil 

2.  Sanders  Fan /?en^5e/aer  held  neither  of  his  judgments  (^^  396-7. 
at  the  time  of  the  sale.  The  assignment  by  Hekqk  ^r  Siebbins,, 
and  the  confession  of  judgment  by  Dady^  are  both  posteri- 
or in  time  to  the  sale  and  certificate*    Can  a  creditor  come 
in  and  redeem  npon  a  judgment  obtained  the  very  last  day 
of  the  15  months  ?     The  statute  refers  throughout  to  a 
state  of  things  existing  at  the  time  of  the  sale.     The  state 
of  parties  and  of  liens  must  both  continue  to  be  the  same 
from  that  time  to  the  time  of  redemption,  and  cannot  be 
changed  at  the  pleasure  of  a  single  party.    It  would  be 
n)ost  absurd  to  allow  a  judgment  obtained  at  the  last  mo-, 
ment  to  be  executed  nunc  pro  tunc^  as  of  16  months  before 
it  was  obtained.      The  act  of  redemption  by  the  creditor  is 
equivalent  to  a  levy  and  sale  of  the  land  upon  execution 
and  cannot  be  enforced  upon  property  which  was  sold  be- 
fore  it  came  into  existence.     The  junior  judgment  cred- 
itor on  redeeming  takes  all  the  rights  of   the  purchaser  ; 
xmd  will  the  Court  give  such  a  construction  to  the  act  as 
will  enable  a  creditor,  who  obtains  his  judgment  at  the  last 
hoar  of  the  1  &  months,  to  go  to  the  first  purchaser,  and  by 
redeemipgs  divest  all  the  rights  of  mortgagees  and  grantees, 
which  have  intervened  between  the  first  judgment,  under 
which  the  sale  took  place,  and  the  last  judgment  ?    This 
would  be  subverting  the  order  of  liens  to  a  most  dangerous 
extent,  and  contradict  an  important  rule  in  the  construction 
of  statutes. (A)      If  a  plaintiff  he  indebted  to  a  defendant,  or    ^x  ^^^  ^^. 
the  latter  have  a  demand  against  the  former,  he  may  set  it  Staiuie^     (I) 
orf".  Thisia  the  language  of  the  statute  of  set  off.(t)  Though  ^(^\'i  U.  2^." 
this  statute  is  general,  yet  in  construction,  it  is  held  that  the  ^^^*  . 
defit,  or  demand  to  be  set  off,  must  exist  at  the  time  of  suit 
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'  ALBAN7,     bnought.(  J  )  •  This  goes  upon  the  reason  of  the  ^sase*    So 

J^^^^  '  here,  though  the  words  be  general,  that  any  creditor,  having 

Van  Rrws-  a  judgment,  &c.  maj  redeem,  yet  m  reason  and  jastkre  the 

•*''t***      words  should  be  limited  to  the  time  of  the  sale. 

Sheriff    of      1  have  said  that  this  act  of  redemption  by  a  judgment 

creditor  is  a  statute  execution.     The  party  executing  his. 

venter  r  sZtl  j"^?™®^^  ^^  ^^^^  mode,  i?  estopped  to  say,  that  it  is  not  sat- 
terfieid^  '  3  isfied*  He  has  no  more  right  to  do  this,  than  a  mortgagee 
146?*  would  have  to  say  ^hat  his  mortgage  was  not  satisfied,  on  a 

decree  of  strict  foreclosure.     If  this  is  to  be  considered  a 
statute  executiob,  how  stands  the  right  of  Van  Rmsseldkr 
in  this  point  of  view  ?     He  has  violated  his  agreement.  He 
entered  into  a  stipulation  not  to  pursue  his  judgment  to  ex- 
ecution, under  a  year  or  more  ;  then,  in  the  (kce  of  this* 
stipulation,  he  proceeds  to  execution  immediately.     The 
redemption  is  thus  unauthorized  and  void.     He  agrees  n6t 
to  issue  execution  ;  but  be  does  an  act  which  takes  away 
the  defendant's    farm    by  force  of  that  verv  judgment, 
which  he  ha$  agreed  not  to  enforce.     The  substance  of  the 
stipulation  is,  that  the  defendant  shall  have  an  extended 
credit  of  a  year  or  more.     The  obligation  to  adhere  *ta  the 
«   -,  ^  intent  and  spirit  of  a  stipulation,  instead  of  its  words,  is  ve- 
cA.15,  «.233.    ry  fully  illustratedin    FaUeP$  Law  o^Kations,{Jc)  Mahwnity 
Emperor  of  the  Turks^  at  tbe  taking  of  Ke^roponi^  havi% 
promised  a  man  to  spare  his  head,  caused  him  to  be  cut 'In 
(0  id  M.  17,  two  through  the  middle  of  his  body.(f)  The  Court  may  rcfdse 
the  writ,  if  they  see  that  granting  it  will  bear  hard  upon  the 
'   defendant,  ^as  being  pursued  by  the  relator  contrary  to  the 

Jfi2i««f  •  ^"  '-"port  of  h«  stipulation.(nO  ; 

(£)  3.  But  the  defendant  bad  a  right  to  redeem  after  the  yoir 

bad  expired.  The  3d  section  gives  the  judgment  creditor  a 
right  to  redeem,  only  upon  the  defendant's  default.  It  declafesi 
that  the  defendant  shall,  in  all  cases^  be  entitled  to  redeem 
in  preference  to  the  creditor.  During  the  13  "months,  ther^ 
is  no  competition  whatever  ;  the  right  to  redeem  during  this 
period,  belongs  exclusively  to  the  defendant ;  so  that,  i^ 
reference  to  this  time,  it  would  be  altogether  nugatory  and 
idle  for  the  statute  to  provide  that  the  defendant  should  be 
entitled  to  preference.  It  can,  therefore,  apply  to  tlie  three 


OP  THE  STATE  OP  NEW.YORK.  448 

Mnaming  mooths  only ;  and  it  evidently  contenqilates  a     alaant, 
jn«ht  io  redeei^  daring  tbia  periMl»  coamoA  both  to  debtor  0<»tober^. 
and.cfediiw*    TUb  coDatruotino  is  strtegly  confirmed  by     v^  Ksirs- 
the  la||g^aie  of  tbe  4t4  lec^i^iti  frhicJi  is,  'VthAt,  if  4he  lands      9*^^^^ 
sold  shall  not  be  vedieenied,  as  aforesaid,  either  by  tbe  4e-  SRmitr  o« 
fendantj>T  such  creditor  "9^  aforesaid,  withim  16  montha  from    ^*®*"^*^ 
the  time  of  sals,  then  a  deed  shaM  be  executed  to  the  pur^ 
chaser/'    The  case  of  Bissell  v.  Piytif  cited  On  the  other 
side,  decides  that  thlfe  sale  and  certifics^te  operate  as  a  mere 
lien  upon  the  hind,  and  do  not  divest  the  defendant's  title, 
till  the  15  months  have  expired.    And  it  is  absurd  to  call  it 
a  mere  lien  apon  the  defendant's  lands  and  to  say  that,  his 
Ikle  is  not  divested  till  that  time,  and  yet,  that  the  defen- 
dant cannot  redeem.    It  is  difficult  to  conceive  what  title 
does  remain  in  the  defendant,  unless  he  has  the  right  ,to  re- 
deem.     If  he  is  foreclosed  of  this,  the  right  to  the  land  is 
'Igone  forever.     It  is  the  nature  of  a  lierij  that  it  is  redeem- 
able by  the  owner  of  the  property  bound  -by  it.    When 
this  right  ceases,  the  lien  is  turned  into  a  title.     A  different 
ionstniction  would  be.nugatoiy  ;  for  the  debtor  might  al- 
waya  redeem  indirectly,  during  the  15  months,  by  confess- 
ing judgment  to  a  friendly  creditor,  and  arrive  at  the  same 
•resnlt  by  redeeming  through  him.    The  rights  of  creditors 
oi^ht  not  to  be  subserved  at  the  expense  of  debtors.    The 
latter  were  looked  to  by  the  statute,  as  one  object  of  pro- 
tectuMh*    My  construction  will,  it  seems  to  me,  answer  both 
purposes  of  the  l^islature  tbe  most  effectually. 

It  m&y  be  objected,  that  by  receiving  the  money  paid  in 
by  Fan  Rensselaer y  I  have  waived  all  objection  to. his  right 
to  redeem  upon  his  judgments.  But  this  can  make  no  dif- 
ference. A  junior  incumbrancer  may  always  pay  off  a  sen- 
ior one,  and  is  entitled,  in  Equity,  to  be  substituted  for  the 
elder  incumbrancer.  I  have  then  done  no  more,  in  ac- 
cepting this  money,  than  a  Court  of  Chancery  would  have 
compelled  me  to  do.(n)  In  this  point  of  view,  it  cannot  be  /yi)  neSHt^ 
considered  a  waiver  of  any  objection  to  his  coming  in  the  J^t^^^T.*' 
capacity  of  a  redeeming  creditor.  CA.  Rep.  Si^ 

The  application  of  Van  Rensselaer  to  redeem,  was  en- 
tire,  and  not  upon  either  judgment  separately  ;  and  if  the 
Vol.  I.  67 
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kttAJfjn    isiijutiim  toiiit  right  nf(m  «iUM»*  jajgmecit  is  tftlid^  be 
Oc^ober^  ftil  in  bis  appfiiMitiMi  loT  ft  fMnitkmm.     llie  whele^  mml 
Vah  Aeks-  Qtand  or  &11  togsttier^    The  Court  cannot  dislingQiah  be^ 
'^       tweoD  the  judgmeot^  ftfid  dkeftt  «|i#ii  irhich  the  deed  ehdi 
I^BRiTF  «v  be  giTeiiv 

OjiOflOA«A. 

J.  C.  S/»€ncer,  in  reply*  Sanders  Van  Rensselaer^ s  right 
to  redeem  ^  judgrnent  creditor  is  complete,  both  as  assigpr 
ee  and  in  his  own  right.  An  assignee  of  the  judgment  cred- 
itor comes  within  the  very  teravi  of  the  act.  It  proYide9» 
in  the  3(f  stctixm^  that  it  shall  also  be  lawful  for  any  creditor 
of  any  defendant,  &c«-  to  redeem,  &lc.  Th^  words,  any 
creditor^  are  of  an  import  sufficieotly  extensive  to,  includfi 
file  assignee*  He  has  all  the  rights  of  a  creditor^  may  prose- 
cute upon  the  subject  of  his  assignment,  may  become  a  pe« 
titioning  creditor  under  the  insolvent  act,  may  receive  pajr 
ment,  or  release  the  claim,  or  compound  or  dischai^  it,  ie 
ftny  way  he  pleases,  .llie  words  arO;  eny  creditor  itc^  ph^ 
shall  have  a  judgment^  lohich  is  a  lieuy  &c.  The  assignee 
has  a  judgment,  which  is  a  lien  /  and  th^  3d  section  farther 
provides,  that  any  subsequent  creditor  may  redeem  irom  the 
fivst,  by  reimbursing  to  him,  his  execntors,  &€•  or  assigf^^ 
This  word  assigns^  does  not  mean  merely  the  assignees  of 
the  redemption  right.  It  extends  to  the  assignees  of  the. 
judgment ;  thus  contemplating  an  assignn^eii't  of  th^  lien 
by  express  terms.  It  extends  to  the  very  case  under  coi^ 
sider^tion,  and  shews  that  Van  Rensselaer,  who  redeemed 
as  assignee,  acquired  a  right  under  the  statute .  as,  suchj 
which  is  redeemable  in  turn.  The  words  are  not  party  or 
plaintiff,  but  creditor  and  assigns.  This  construction, 
moreover,  renders  the  statute  conformable  to  the  .common 
law  rule,  that  the  assignee  of  a  tJiose  in  action  shall  be  pro- 
tected in  his  rights  against  the  acts  of  the  ori^nal  partief* 
Suppose  the  one  who  comes  to  redeem  is  an  a^sigpiae  under 
our  bankrupt  or  insolvent  act,  he  woul4  clearly  have  a  right 
to  redeem  ;  and  a  voluntary  assignee  is  protected  as  efiect- 
ually  by  our  laws  as  if  he  is  such  by  their  own.  operatiop, 
especially  after  notice  of  the  assignment^  which  was  grven 
by  Van  Rensselaer^  to  th  c  Sheriff.  Kf>t  jis  thiece  anjr  forc/B  in 
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tiN^^bjiettbti,  tl|afe4he  i^slatareh&ve  provided  no  mode  of    albant^ 
^apmog  9c  gmag  notice  hj  s  I'egfetry  of  tbe  assignment.  ^^^^^^»^^ 
The  dame  obfection  o^ht  be  made  to  the  rights  of  assign-   Vah  Hski- 
ees  in  all  mother  caaeft  ;  bft  no  such  objection  has  been  heard     b>^k& 
of.  The  argument  mi^t  be  proper  for  the  legislature,  but  has  SHsairv   <^ 
^o  weight  in  a  Court  of  justice,  whose  duty  it  is  to  expo«nd|      *<''*^*^ 
pot  to  make  laws.  The  common  law  requires  actual  notice  to 
bie  given ;  and  on  giving  this  notice,  the  assignee  is  enti« 
tied  to  have  redemption  made  from  him  by  subsequent  cred-* 
itors,  to  .the  extent  of  all  the  judgments  which  he  holds  at 
assignee.    Why  not  ?  The  case  put  of  a  husband  becoming 
party  to  a  ^dgment,  by  intermarriage  with  a  femme  judg- 
ment creditor,  allowing  the  position  to  be  correct  that  he 
would  have  no  right  to  redeem  witboot  a  «ct.  /a.  is  not  i^ 
parallel  case ;  for  he  comes  in  by  act  and  operation  of  law* 
But  a  m.  fa.  is  never  necessary  to  enforce  the  ri^ts  of  a 
voluntary  assignee.     The  case  of  Jackson  v.  AspfBj  cited 
to  shew  that  a  right  in  nnassigned  doVer  is  not  transferra- 
ble,  went  upon  the  ground  that  such  a  right  is,  in  its  haturei 
not  aissignable,  and  has  no  application  to  a  judgment,  which 
ii  confessedly  otherwise. 

It  is  complained  that  Van  Rensselaer  h  seeking,  con* 
trary  to  his  stipiilation,  to  take  away  ttie  defendant's  lands* 
This  is  spoken  of  as  a  hardship  and  misfortune,  which  calls 
upon  die  Court  to  exercise  their  discretionary  power  in  re^* 
fiising  our  motion.  It  is  a  sufficient  answer,  that  tbe  defen* 
dant  has  do  rights  at  all.  This  is  his  real  misfortoiie.  Be* 
sMes,  the  term  of  redemption  by  him  being  passed,  he  haf. 
conveyed  all  his  rights  to  Mr.  Birdseye  ;  and  if  we  succeed, 
it  is  against  the  latter. 

As  to  the  statute  which  forbids  the  purchase  of  a  cAoxe 
Yfi  action  by  ah  attorney,  it  evidently  extends,  merely  to  a, 
bU3ritig  for  the  purpose  of  prosecution.  The  several  sec- 
tioBS  ai^  to  be  taken  together.  The  !$(  forbids  the  pur* 
diase,  but  the  %d  explains  the  reason  of  the  prohibitioo,^ 
Mid  declares  the  consequences,  which  are  a  nonsuit  upon  am 
action  br'tfugbt.  The  intent  is,  plainly,  to  prevent  the  mul- 
ttplicfttion  of  suits,  by  enabling  tbe  defendant  to  set  up  the 
purchase  ^  a  defence  i^oni  a  suit  brought,  and  inflicting  a 
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'      '  ■■% 

'  my 

ALBANY,    penalty  for  buying  vMh  intent  to  prosecute.    Being  pemi, 

OctobeM823.  ^j^g  statute  ought  not  to  be  extended  by  constnictioQ  heyont 

Vajt  RisjYssE-  the  fair  import  of  the  words.     In  determining  ttiis,  we  on^ 

^-^'^        not  to  Ftop  at  the  l*f  sHticn.    We  might  as  weH  stop  «t 

Bhbbiffof'  the'  first  section  in  constraing  the  2d  coniinftndiDent.(«) 

Onondaga.     ierJf^^^    gh^|^.  ^^^  ^^^^  ^^^^  ^^  ^^y  gfaVCT  image,"  &C. 

«)  Exod.eh.  which  wouM  prohibit  the  labours  of  the  statoary.     It  is  the 
second  section  of  that  commandment,  ^^  thou  siuilt  net 
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down  to  them,  nor  serve  them,''  which  detennines  the  coo^ 
struction,  and'  makes  it,  P^Dy^  a  commandment  to  mbsiaim 
frcmidol&try. 

Bat  Vim  Rent^tlaer  nri^t  redeem,  as  he  cUumed  to  do  hi 
*  his  cjfwnf  right,  upon  the  jcK^racot  confessed  to  hMs.  U  w«b 
not  necessary,  as  contended,  that,  for  this  purpose,  his  jti^- 
ment  sbonid  be  as  ^Id  as  the  sale;  it  is  enobgh^  that  it  was 
Cb'Afesddd  wRfain  the  15  monAis.  TiU.that  time,  .the  paiv 
<!hdier  has  a  mere  libn,  and  ahy  jadgment.agKiD6t  the  ^cifini* 
dant  attaches  upon  Ae  land^    This  is  settled  by  BkuU  v# 

the  right  bf  redemption  is  caHed,  on  the  ether  aide,  a 
statute  execution,  and  a  variety  of  iinportaat  consequences, 
are  attempted  to  be  deduced  iromgifingitthiidharactar* 
It  is  said  that,  by  the  act  of  redemption,  the  jndgmeiit  is  sat-: 
isflisd  ;'  and  that  a  ^>OQtrary  coaaCmctioD,  and  allowing  ;the 
redeeming  creditors  to  coaae  in  by  a  }ia<%ment^  confessed.Afr 
the  last  iiibment  of  the  id  aasDtbs,  and  take^aU  ihe.tights.«f 
original  purchaser,  would  ^oTerveach  intemiediatef  mar^iH 
ges,  sulivert  iten«,  &c.  But  the«e  is  na  mMt  rctr»aoliom  af 
the  new  judgment,  as  has  been  apprabended«  •  .'k*tekeafJRKt 
only  froih  the  expiration  of  the  15  moDtks«  iiH  which.  tiOMPi 
the  sale  is  a  mere  tieru  It  therefore  overreadbes  no  JateiiM- 
diate  Hchm  ;  or,  tf' otherwise,  tbe  word  gnmlpe,  in  tfaeaoli 
is  sufficiently  broad  to  cover  ttie  rigfitsof  a  m#Mf i^ge^y  ^dM 
eao  come  in  during  tlie  11^  months^  and  •redeem  as  a  fiafdhi^ 
ser,  from  the  defendant.  The  wbafe  lobjectioa  apon.thii 
idea  of  a  Statute  execution  is  a  mere  theoretical  aliiurditd 
True, as  is  said,  tbe  statote  autbonstfig a aetofl^  pr$iK:ffiiiM. 
no  time  at  which  tbe*demBtid  to  he  set  off  moat  anie,  and  i^ 
construing  it)  the  Cemts^npon  tiegBauBil  4)**  %defai^ 
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ditat  AftU  Bof^  by  bif»  own  aci,  defeat  4fae  pkioaff'scl^im for     alba^t, 
the  costs  of  an  action  vfhkh  he  had  origiQaUy  .a  right  to      v^^^!^!!^^ 
faliog,  iD  eoDBseqiieiioe  of  the  defiuiit  of  the  defendant*    It  Vah  RBBrssE^r 
comes  witbio  the  geaerarrule,  that  no  one  shall  take  advan-       ''^^ 
Hg&  of  fak  own  wroag.    We  have  said,  that  the  oreditor'a  Shkrifp  ov 
redeeming  is  not  a  satisfaclion  of  his  judgment.     This  ia 
jNHf'&rther  evident  from  the  ^oUcy  of  the  law,  which  is  to 
keep  mp  competition  and  pfeserve  the  ensteace  of  judg* 
^ents  to  th»  last  moment.    Siqppose  a  judgment  of  $  1 0,000) 
and  ibat  bmd*  wortti  onfy  $\QOj  is  sold  on  a  senior  judgment 
for  ^0,  the  junior  judgment  creditor  for  ^10,000,  redeems ) 
ymxM  this  laiiafj  his  jtidgment  ?  No.    It  is  not  satisfied  tiU 
tf'tiibseqaeHt  redemptioa,  bj  another  creditor,  still  junior. 

The  f  dpolatioii  tp  stay  execatioa  i»,  therefore,  no  obsta- 
cle to  an  immediate  redemption.  The  judgment  was  given 
aaa  seeiirity*  The  act  of  reAemption  is  no  execution,  and 
16,  tlievefere,  not  a  vkdalion  of  the  stipulation*  It  is  Dot  a 
satisfaction,  1>at  a  mere  redemption  ior  better  «ecurity.  If 
fte  defendant  pays  the  claims  of  Van  RensBelaatj  within  the 
1^  moatiba,  he  niay,  under 'tkeatipiitatipn,  be  either  divested 
ef  his  rights,  or  he  would  hold  as  a  trustee  for  the  defendant's 
use. '  Bmt  tbt^  defendant  it  not  here  to  make  the  objectiop^. 
His  interast  is  gone. 

"'  We  deny  that  the  words  of  the  siatpte,  givii^  the  de- 
fentent^  right  of  redemption  a  preferenoe,  in  all  catss^  to 
itol  of  the  creditoi^s,  exileada  b^md  the  12  months.  .  This. 
eluise  was  necessary  to  secure  htm  against  the  creditor,  who 
hi  aUowied  tx>  redeem  on  the  de/indanOt  defaulU  The  de^ 
fiere  spoken  of  ia  that  ef  a  single  moment,  at  any  time, 
tiie  12  months,  upon  which,  had  it  not  been  for  this 
Ae  creditor  mi^t  have  defeated  his  r^ht  forever  bj 
fwiuailiiag.  By  virtue  of  that  clause,  if  he  Redeems  wilbin 
fmf'  \^  months,  as  he  may  do,  he  does  it  subject  to  be  de* 
ihieod  by  a  redemption  of  the  debtor.  The  rights  both  of 
Asbtor  and  credhtor  are  thus,  to  a  cestatn  eateot,  com- 
|Mm.  duttqg  the  112  montiis,  but  the  debtor's  is  preferred* 
After  tUa  time  tiie  debtor  can  no  longer  redeem.  Uia 
enouf^,  that  be  baa  had  the  12  months.  Several  success- 
ive ledeasfrtie^i  atty  b^  made  daring  the  remainiag  three 
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ALBAXT,    vfonlSiMf  and  U  i$  ixyastmemf^L  and  ".QBrm8Qiud4e»  (faal  be 
October,  1833  g|,^|  j  d^y^  ^^  ^jgii^  ^  defeat  tb^aie  at  tbe  last  oioment.    If 


Vav  IU9MB*  bie  ^  this  rightf  the  wb9le  of  tbe  3<i  x^iofi  if/9u)d  be  nu* 

^^^^       gatofy*    The  preference  given,  therefore,  in. alt  cmts^i» 

8sEairF»v   the  defendanti  r^en  mefel^  \f>  Ht^^^flsas  before  provided 

jffojrpAQA.    ij^^  j^  ^1^^  ^^^  wherein  the  defendant  might  ledeeiiu    It  is  a 

clause  restcaining  the  rights  ot  th^  /creditor,  and-explaioaDg 
those  of  the  debtor,  as  they  exist  ^ithin  the  compass  cvf  the 
12  months.  It  was  not  intended  to  ccM^feraitf  additional 
rights.  It  gives  no  new  rights  either  tP  debtor  or  creditoit 
but  barely  modifies  thosewhicb  were  before  created  bj  tba 
fltatute.  The  power  supposed,  of  the  creditor's  arnving  at  a 
right  to  redeem  djoring  the  thr^  remaining  months,  by  c(Uk- 
fessing  judgment  to  a  friend)^  creditor,  would  not  be  tolera- 
ted* It  would  be  a  fraud  upon  the  r^;bts  of  bona  Ji^  .cred- 
itors, even  if  confessed  upon  a  valuable  consideratipn.  .Aa 
act  thus  intended  to  defeat  the  statu^,  would  not  be  allowed 
t6  prevail.  But  su{>pose  wa  are  mistaken  in  this  part  of  the 
ailment;  let  him  confess  to  his  frit^ndly  creditor.  Perhapa 
no  evil  can  arise  to  any  on^,  while  it  aids  the  debtor  by  still 
farther  promoting  competition  among,  creditors  and  in  this 
point  of  view,  subserves  one  of  the  important  purposes  of 
the  statute. 

Birdseye  is  estopped  by  his  own.  act  from  objectiog.to 
our  motion.  He  has  received  the  money  which  we  have 
paid  as  judgment  creditor.  Besides,  this  extinguishes  all  the 
demand  which  he  can  pretend  to,  in  virtue  of  hi^  judgment* 
It  reduces  him  to  the  claim  upon  hi§  deed  a^  9i  granU^ 
which,  as  we  have  already  shewoi  he  cannot  exercise  in  this 
manner  after  the  year. 

It  is  sufficient  f^r  Van  Rensaetaer^  that  either  of  his. judg- 
ments were  valid  for  the  purposes  of  redemption.  He  comei 
within  the  rule,  that  wh^re  one  is  acting  under  two  authori- 
ties, one  good  and  the  other  Toid>  the  one  which  is  good 
shall  prevail. 

The  Justices,  in  delivering  their  opinions,  spoke  nearl|^ 
as  foflows  : 


OP  TH^  SfATB  OP  KfeW^YOML  4S» 

*  S«wiMAif 0^  J.  .  Tbe  qimttons  to  be  detcrrmiiied  in  tlriii    aib akt, 
iMse,  arise  upon  anoHoo  for  a  mandamui^  to  be  directed  to  ^^^^^;}^^ 
the  Stleriffof  Onondagaj  comnwiiding  him  to  give  a  deed  <tf    Tah  REm. 
eoDMyAnce  of  certain  lands,  sitoate  in  tbat  comty,  to  Sm^     sstABa 
Art  Fan  Rennttaer^  who,  on  the  II  (A  of  Aprit^  18t$,  pur-  SRSRirv   oa 
abated  thes^  iMoSk  mder  an  exemition  against  one  Dttrfy,  ovovbaoa. 
and  the  same  day  paid  bis  bid  to  the  ShenfT.    No  attempt 
to  redeem  was  made  bj  the  defbodant,  Ibr  more  than  a  year 
from  the  time  of  fte  sale.      On  the  Itti  of  Ju/y,   1925, 
JSSnbeyf  redeemed  as  jndgment  creditor,  uponia  JnsCice^ 
jodgment  in  his  ikvottr,-  docketed  bielbre  flie  sale.    On  the 
TMof'flie  same  month,   Fan  Rmsaetaer  redeemed  from' 
Birdseffe,    fk  claims  that  he  had  a  right  to  do  this  as 
judgment  creditor,  and  shews  a  jodgment  in  his  own  favour 
against  Dady^  docketed  in  Jprilj  1 833,  and  another  judg- 
ment assigned  to  him,  previous  to  his  attempt  to  redeem,  by 
Stebbins  ^  Hekok^  docketed  in  1817,  against  die  same  de- 
fendant.   He  received  of  the  Sheriff  fhe  money  paid  by 
Rrdseye  and  immediately  repaid  the  same  money  to  him, 
together  with  the'  amount  o(  Bit'dseye^s  judgment,  and  the  7 
per  cenl.  interest.     On  the  lOih  of  Jii/y,  fiiV(/^fy«  received 
of  the  Sheriff  the  money  paid  by  Fan  Rensselaer,  and  on 
the  same  day  repaid  to  the  Sheriff  the  amount  of  the  bid  . 
paid*  by  Van  Rensselaer,  with  the   10  per  ceni.  interest, 
claiming  to  redeem  as  grantee  of  Dady^  and  also  under  a 
power  of  attorney  from  the  latter,  as  defendant  in  the  exe- 
cution under  which  the  premises  were  s6ld. 

Upon  this  state  of  facts,  one  question  is,  whether  the  de- 
fendant, or  his  grantee,  can  redeem  after  the  lapse  of  a  year 
from  the  time  of  the  sale.  If  he  has  the  right  to  redeem,  at 
any' time  within  the  15  months,  Birdseye,  as  his  grantee  or 
attorney  claiming  tinder  him,  had  the  same  right.  Upon 
examination  of  the  act  in  question,  we  think  the  defendant 
oannot  redeem  after  the  12  months.  ^Ihe  2d  section  de^ 
clares,  that  it  shall  and  may  he  lawful  for  any  defendant,  his 
heirs,  ^c.  or  grantees,  tohose  lands  9r  tenements  shall  be  sold, 
4^c»  within  one  year  from  and  after  svch  sale,  to  redeem,  ^e» 
on  paying  the  monies  hid  at  the  purchase.  The  part  of  the 
statute  which  is  principally  relied  oit,  aad  which  is  indeed 
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ALBANY^     ihe  <HiI)r  pait  wbicb  cottid  creute  a  dosalit  upoo  Ihb  qaastion/ 

^^^!^[^^'  »  a  clause  ia  the  3  J  «eciton»  which  prandes ''  that  the  dafea- 

\Am  Rani-  dant  sball^  in  a/^  ciwetf,  be.  entitled  to  redeem  ftuch  laodft  or 

^^^^^^      tenemeots,  ia  preference  to  any  cr^lilar*"    It  10  BoppoBed 

daaairv   o*  that  this  claase,  when  taken  in  coniieaioa  with  tbe  previoos 

Ovqmhaoa.  pj^^igi^Qg  ^  ijj^  ^^^  Bhews  that  the  kgidatara  intended  to 

give  the  same  time  of  redemption  b^tfa  to  debtor  and  ciedit- 
or ;  or  in  other  woida,  that  it  contn^  the  pro¥ision»  of  the 
2d  #ec^i(m,  by  extending  the  tetrm  of  redemption  there  al- 
lowed to  15  months*     We  think  diflEbrenUj.    This  clause 
must  be  taken  in  connexion  with,  and  in  reference  to  the 
proYisions  of  the  2d  seoiiatu    In  any  other  view  this  section 
would  be  nugatory.    It  mi^  better  have  been  entirely 
omitted,  if  the  legislature  had  intended  to  give  the  defend- 
ant the  full  1  b  months,  with  the  right  to  redeem  at  any  time 
within  that  period.    This  construction  is  much  strengthened 
by  looking  at  the  consequences  which  woidd  flow  from  the 
opposite  one.    The  intention  of  the  act  was  to  give  the  de* 
fendant  a  reasonable  time  to  redeem,  for  the  benefit  both  of 
himself  and  his  creditors.    One  year  was  considered  a  rea- 
sonable time.    If  he  fidled  to  redeem  withia  this  period^  the 
object  then  was  to  put  his  land  at  auction,  to  the  best  advan- 
tage among  his  creditors.    For  this  purpose,  the  judgment 
creditors  are  allowed  the  additional  three  months.    With- 
in this  time,  one  of  them  redeems  firom  the  purchaser  v 
a  second  creditor,  redeeming  from  the  first,  is  bound  to  pay 
him,  not  only  the  original  bid,  but  his  prior  incumbrance. 
Then  comes  the  defendant.    Now  it  is  clear  that  he  ia,  in 
no  case,  bound  to  pay  more  than  the  first  purchase  money, 
with  10  p^r  cent,  interest.    He  thus  vacates  the  original 
purchase  and  certificate,  and  leaves  the  creditor  who  last 
redeemed  without  remedy  against  the  pravioos  creditor, 
whose  incumbrance  he  has  satisfied.    This  evil  cannot  be 

»     * 

avoided,  if  we  sufier  the  rights  both  of  debtor  and  creditor  to 
run  on  tc^ether  during  the  whole  15  months,  giving  the  for- 
mer a  preference  during  the  whole  time.  No  prudent  cred- 
itor will  thus  pay  over  his  money  and  run  his  chance  of  re- 
covering it  from  the  senior  creditor  upon  the  defendant's 
Tedeemingy  even  if  hQ  would  have  a  legal  remedy  for  it  upon 
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such  an  event.     The  defendant  may  reserre  himself  to  <' c    Albany, 
last  moment  of  tfie  time,  and  then,  by  a  partial  paymen*       l^J^^^ 
defeat  all  previous  acts  of  redemption  by  the  creditors,  or,     \n  Risns- 
which  is  the  most  probable  upon  such  a  construction,  find        «^a«r 
no  competition  among  his  creditors,  exerted  or  attempted.  SnrBRiFF    of 
Thus,  one  important  object  of  the  act  would  be  utterly  de- 
feated.    The  only  way  of  avoiding  Ibis  consequence  is  by 
confining  the  defendant  to  the  year.     By  doing  this  and 
confining.the  creditors  to  the  remaining  three  months  exclu- 
sively, the  defendant  can  come  to  redeem  in  those  cases  only 
where    it  is  proper  on  paying  the  purchase  money  alone 
with  the  \Oper  cent,  interest.     Van  Rensselaer  is,  there- 
fore, entitled  to  his  deed,  unless  there  is  some  objection  up- 
on other  grounds. 

It  is  said,  that  Van  Rensselaer,  being  a  mere  assignee  of  one 
judgment,  and  his  own  having  been  confessed  afier  the  sate,  he 
had  on  right  to  redeem  upon  either,  and  that  if  he  faile  d  in 
his  authority  as  to  one,  the  attempt  to  redeem  being  entire, 
the  Court  cannot  discriminate  and  give  effect   to  either,  for 
the  purposes  of  this  application.     I  think    Van  Rensselaer 
had  a  right  to  redeem  as  creditor  on  either,  of  both,  of  these 
judgments.     The  act  says,  it  shall  be  lawful  for  any  creditor 
to  redeem.     An  assignee  is  a  creditor  within  the   statute. 
He  is  a  creditor  having  a  lien,  within  the  terms  of  the  act ; 
and  he  comes  within  its  spirit  and  object,  which  is  to  make 
the  land  pay  as  many  judgments  as  possible.     The  intent 
is,  every  way,  just  as  well  accomplished  by  allowing  the  as- 
signee to  redeem,  as  by  confirming  the  right  to  the  nomin- 
al creditor.  It  is  said  that  this  construction  will  result  in  sun- 
dry inconveniences,  which  were  adverted  to  by  the  coun- 
sel ;  but  the  meaning  of  the  act  being  plain,  the  consequence 
is  a  thing  with  which  we  have  nothing  to  do.    If  the  incon- 
veniences are  as  great  as  it  is  supposed,  they  must  be  reme-        . 
died  by  the  legislature.  But  if  this  consideration  could  influ- 
ence our  decision  ;  I  am  not  satisfied  that  the  evils  arising 
from  this  doctrine   are  so  serious  as  to  have  that  effect,  or  as 
was  urged  upon  the  argument'.     One   prominent  mischief 
mentioned  by  the  counsel  was,  that  the  junior  redeeming 

creditor  could  never  know  how  much  to  pay  to  the  assign- 
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ALBANY,     ee  of  the  senior  judgment ;  that  (he  assignment  not  being 
October^sp   recorded,  the  amount  could  not  be  known.     But  the  same 
Vav  Rsirs^   difficulty*  exists  where  the  creditor  himself  comes  in  his  own 
8BLAK&       name  and  right.     Although  there  is  a  record,  yet  the  judg* 
Sheriff    of  ment  may  be  satisfied.     To  know  whether  this  be  so  or  not, 
jfoKDAQA*    ^^  creditor,  who  comes  next,  must  go  a  step  beyond  the 
record.    Actual  notice  of  his  rights,  must  of  course  be  giv- 
en by  &e  assignee,  as  in  other  cases  whore  a  chose  in  action 
is  assigned)  or  he  cannot  be  known,  recognized  and  protect*- 
ed  as  such.     Van  Rensselaer^ s  course,  in  this  mstance,  was 
the  correct  one.     He  produced  to  the  Sheriff  the  exempli- 
fication  of  his  own  judgment,  and  a  certificate  from    the 
Clerk  of  this  Court,  verifying  the  judgment  in  favour  of 
Siebbins  ^  Hekok,  and  gave  the  Sheriff  notice  of  his  assign- 
ment.    We  think  this  was  doing  ail  that  could  rea^ionabiy  be 
exacted. 

It  was  insisted  that  Van  Rensselaer,  being  an  aliorney  at 
laiw^  this  assignment  is  void  within  the  act  to  prevent  abas^ 
esin  the  practice  of  the  law.  But  this  is  a  case  which  does 
not  come  within  the  purview  of  that  act.  This  statute,  and 
the  old  one  prohibiting  the  purchase,  &c.  of  any  bond,  note 
or  other  writing,  with  intent  to  commence  a  suit  thereon, 
(i?4^T7  ^  &c*(?)  sure  in  pari  materia*  The  late  act  never  meant  io 
JL  L.  417.  forbid  the  purchase  of  one  demand,  for  the  mere  purpose  of 
securing  another. 

It  is  objected,  as  to  the  judgment  in  favour  of  Van  Rens' 
selaer,  that  it  was  not  confessed  till  after  the  sale.  But,  by 
the  words  of  the  act,  any  creditor  who  shall  have  a  decree 
or  judgment,  which  shall  be  a  lien  on  the  estate,  may  re- 
deem* The  existence  of  the  judgment  at  the  time  of  the 
sale  is  not  essential.  The  statute  contains  no  such  limita- 
tion. Its  fair  construction  will  give  a  creditor  a  right  to  re- 
deem, whose  judgment  is  obtained  at  any  time  before  the 
'Id  months  have  expired.  This  construction  will  also  fur- 
ther the  intention  of  the  statute,  one  object  of  which  wa  s 
to  promote  competition  among  the  creditors  to  the  greatest 
possible  extent,  in  order  to  make  the  property  pay  debts  t« 
its  full  value.  The  motion  for  a  mandamus  must  be  gran- 
ted. 
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WooDWORTH,  J.  concurred.     He  said  that  the  act,  after  ^^';®^''T» 

,  .  .        1   »     1  October,  1883. 

providing,  by  the  3a  section,  that  the  defendant  may  re*      v.^^v-^/ 
deem  at  any  time  in  one  year  after  the  sale,  goes  on,  in  the  Vaw  Rsvn- 
3d  aeeiion^  to  say,  without  qualification,  that  it  shall  be  law*  '^^ 

fuKor  any  creditor,  having  a  /I'm,  by  decree  or  judgment,  also   8h«kitf  o» 
to  redeem  in  default  of  the  defendant,  within  15  months,  in 
the  manner  prescribed  in  the  2d  section.     The  clause  which 
then  follows  in  the  3d  section^  ^^  that  the  defendant  shall,  in  all 
.cases,  be  entitled  to  redeem  such  lands  or  tenements  in  pre- 
ference to  any  creditor,"  wa^  intended  to  explain  away  any 
doubt  which  might  arise  from  the  generality  of  the  previous 
provision  in^that  section.     It  is  a  qualifying  clause,  and 
shews  the  intention  of  *  the  leirisiature,  that  the  creditor 
should  not  exercise   this  right  of  redemption  till  ailcr  the 
lapse  of  the  12  months  allowed  the  debtor  ;  otherwise  the 
.creditor  might  come  in,  and  redeem  immediately,  and  thus 
destroy  the  debtor's   right.     A  contrary  constructipp  would 
,do  away  the  '-Id  section  entirely  ;  and  it  is  our  duty  so  to  con? 
strue  the  act,  as  that  all  may  stand  together.     In  this  view, 
.observe   the  consequences  if   Birdseye  is  allowed  to   re«< 
deern  a**   the  grantee    or  attorney  of    Dady.      Although 
Van  Rensselaer  redeemed  by  paying  the  original    bid  to- 
gether with  Birdsexfe^s  lien^  yet  the  latter  may  redeem,  if 
at  all,  on  repaying  the  original  purchase  money  with  \Oper 
cmt.  only,  disregarding  Van  Rensselaer^s  liens.      This  is  an 
absurdity  which  never  could  have  been  intended  by  the  le-* 
gislatore. 

It  was  strenuously  contended,  on  the  argument,  that  the 
assignment  to  Van  Rensselaer  ^as  void  within  the  act  to 
prevent  abuses  in  the  practice  of  the  law.  But  he  had  a 
judgment  of  his  own,  which  was  a  lien  upon  the  lands  sold. 
This  was  enough.  Yet  I  fully  concur,  that  this  act  never 
intended  to  restrain  the  purchase  of  a  previous  /ten,  with 
the  view  to  secure  a  subsisting  debt.  The  act  is  highly  pe- 
nal, and  ought  to  be  confined  strictly  to  those  cases  which 
were  obviously  within  the  meaning  of  tl^e  legislature. 

Savage,  Ch.  J.  concurred.  He  said  that  he  had  no 
/ioubt  as  to  the  right  of*   Van  Benssehtr  to  redeem,  up* 
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ALBANY,     OD  either  or  both  of  bis  judgments  ;  that  the  debtor  had  an 
O"*^^^^-  exclusive  right  of  redemption  daring  the  year ;  and  that 
CoATKs      the  right  of  the  crtdilors  was  exclusive  during  the  remaining 
Chekver.    t^'-ee  months. 

Motion  granted. 


CoAT£s,  Widow,  appellant,  against  Cucever,  respondent* 

ProceeOin^s       EssEX  CouNTY,    Surrogalt^s   Office,    ss.      To    Thomas 
before       the  Slower  and  Georst  Throop.  of  the«town  of  Witlshoro^,  and 

surrogate      to    _  .  • 

admeasure  Ransom  Noble,  of  llie  town  of  Essex,  in  tlie  county  of  £5- 
dower.  *^  *^^  '  ^  hereas  Maria  Coaies,  widow  of  John  Coates,  late  of 
Boston,  in  the  state  of  MassachustUs,  deceased,  has,  hy  her 
order  for^the  Petition  filed  in  this  office,  set  forth,  that  she  was  lawfuHj 
admeasure-      married  to  the  said  J.  C.  in  his  life  time,  and  (hat  he,  the 

ment  of  dower,       •  •>•  . 

pursuant     to  said  J.  C.  her  said  husband,  died  on  the  \5th  day  of  Jnly^ 

To  ch!m"i  ^*  ^'  ^^^^'  ^°^  ^^^^  ^^^  ^^^^  •'•  ^'  ^^^  ^^'^  husband,  after 
R,     L.   60.)  her  intermarriage  with  him  as  aforesaid,  and  before  hi» 

titioD^to'  ^e  <^^2i^l^5  was  seized  in  his  demesne  as  of  fee,  of  a  certain  tract 
surrogate  of  land,  situate,  lying  and  being  in  the  town  of  West-Port,  in 
the  said  county  of  Essex,  commonly  called  Rogers'*  ore  bed 
Patent,  on  the  west  side  of  Lake  Champlain,  and  described 
as  follows,  to  wit :  Beginning,  &c.  \^describing  the  land  by 
metes  and  bounds,]  containing  430  acres  of  land,  (except  130 
acres  now  or  late  in  the  possession  of  John  JValton)  together 
with  all  the  iron  ore,  privileges  and  appurtenances,  thereun- 
to belonging,  or  in  any  wise  appertaining  ;  and  that  she  hath 
never  had  her  dower  in  the  aforesaid  lands ;  and  further  that 
Ahijah  Cheever,  now,  or  late  of  Bostat^,  or  Thomas  }Faltonj 
was,  at  the  time  of  the  filing  of  the  said  petition,  in  the  pos- 
session of  the  aforesaid  lands,  with  tlieir  appurtenances  ; 
and  whereas  the  said  Maria,  in  her  said  petition,  did  praj 
the  Surrogate  of  the  county  of  Essex,  to  issue  an  order  to 
three  disinterested  freeholders  of  the  said  county  of  Essex, 
to  be  by  him  appointed,  to  admeasure  and  lay  off,  as  spec* 
dily  as  might  be,  one  third  part  of  the  land  mentioned  and 
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described  as  aforesaid,  as  ber  dower  in  tbe  said  lands  ;  and     albany, 
whereas,  by  order  of  the  said  Surrogate,  the  said  A.  C.  S/     JJr-tX^    ' 
71  W.  were  required  to  appear  before  the  said  Surrogate,  at      CoATsg 
his  office,  in  EUizabcthtowriy  in  the  county  aforesaid,  on  the     chjckvbr. 
Sth  day  of  JitnCj  A.  D.  1 820,  at  one  o^clock  in  the  afternoon 
of  that  day,  to  shew  cause,  if  any  they  had,  why  admeasur-  the      tamntf 
ersof  dower  should  not  be  appointed,  according  to  the  pray-  appear      and 

^  *  ^  *      "^     shew      cause, 

er  of  the  said  petition  ;  and  whereas,  at  the  time  and  place  ice 
in  the  said  order  specified,  before  me,  Ashley  Pond^  Surro- 
gate of  the  county  of  Essex  aforesaid,  came  as  well  the  said 
Marioy   bj^Dean  Edson^  her  attorney  duly  authorized,  as       ^j^^ 
the  said  Abijah  and  Thomas^  in  their  own  proper  persons  ;  pear,  but  shew 
^and   whereas  no  sufficient  tause  has  been  shewn,  why  ad-  cause, 
measurers  of  dower  should  not  be  appointed,  according  to 
the  prayer  of  the  said  petition  ;  now,  therefore,  I,  the  said 
Surrogate,  do  hereby  order  you,  the  said  T,  S.,  G.  T,  <$r  R. 
K.  to  admeasure  and  lay  oflfas  speedily  as  may  be,  one  third 
pari  of  the  said  lands  described  in  the  said  petition,  as  the 
said  widow's  dower,  according  to  the  statute  in  such  case 
made  and  provided.     In  testimony  whereof,  I  have  hereun- 
to set  my  hand,  and  affixed  the  seal  of  my  office,  at  Eliza- 
bethtowTij  this  lOlh  day  of  Ju/ie,  A.  D,  1820. 

A.  P.     (l.  s.) 

StaU  of  New-York,  Essex  Counhi,  ss'.     We,  T.  S.,  R.  JV.      Oath  of  ad- 
•^  .  r  r>t  measurers. 

(V"  G.  T.  appointed  admeasurers  of  the  dower  of  JV/.  C.  do 

swear  that  we' will  faithfully  and  honestly  execute  the  trust 

herein  reposed  in  us  respectively. 

T.  S. 

Swornj  fyc.  R.  ]>r. 

G.  T. 

To  the  Surrogate  of  the  county  of  Essex  :  We,  Ransom 
Nohle^  Thomas  Slower^  and  George  Throop^  the  undersigned.  Their  return, 
appointed  by  the  prefixed  order,  to  admeasure  and  setoff  to  ^'''^P®'^- 
Maria  Coates^  the  widow  of  John  Coates^  deceased,  one  third 
part  of  the  tract  of  land  in  the  said  order  mentioned,  and  of 
which  the  said  J.  C.  in  his  life  time  was  seized,  do  make  the 
following  report  of  our  proceedings  in  the  execution  of  the 
trust  committed  to  us  :  On  the  5th  day  of  Jti/y,  A.  D.  1821, 


462 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 
October,  1823. 

COATES 

V. 

CUXEVER. 


having  been  several) j  sworn  by  the  competent  authori^^ 
faithfully  and  honestly  to  execute  the  trust  reposed  in  us^ 
we  proceeded  to  the  tract  of  land  aforementioDed,  and  care- 
fully viewing  the  same,  with  the  several  buildings  and  erec- 
tions thereon,  did  admeasure  and  allot  to  the  aforesaid  wid- 
ow, the  following  piece  or  parcel  of  land,  with  the  appurte- 
nances, included  in  the  bounds  of  the  aforesaid  tract,  of 
which  the  said  J*  C.  was,  in  his  life  time,  seized,  being  in 
our  opinion,  one  sixth  part  of  the  lands  ordered  f^r  admea^ 
urement^  considered  as  well  with  reference  to  the  value  as  the 
quality  of  the  said  lands ^  with  the  appurtenances,  the  counsel 
for  the  said  widow  having  abandoned  all  claim  to  more  than 
a  sixth  of  the  said  lands  mentioned  in  the  said  order,  which  , 
said  lands,  with  their  appurtenances,  admeasured  by  us,  and 
set  off  as  the  widow's  dower  as  aforesaid,  are  described  ad 
follows,  that  is  to  say,  ^^  Beginning,  &c.  [by  metes  and 
bounds']  also  that  part  of  the  dwelling  house  on  the  said 
premises,  described  as  follows,  to  wit:  All  the  rooms  and 
ctKimbers  in  the  upright  part  of  the  said  house,  on  thjs  west 
side  of  the  hall  or  entry,  and  the  land  the  same  stands  on, 
and  also  the  cellar  under  the  west  part  of  the  said  house, 
and  also  the  pantry  or  buttery  on  the  north  side  of  the  same, 
and  also  the  west  equal  haff  of  the  stairs  in  the  hall  from  the 
first  to  the  second  floor,  and^lso  the  garret  or  upppr  room, 
or  rooms,  or  place  for  them,  over  the  said  west  part  of  the 
said  house  ;  and  also  so  much  of  the  entry  or  hall  on  the 
first  floor  at  the  foot  of  the  said  stairs,  as  is  contained  in 
the  width  of  the  two  floor  boards,  on  the  west  side  of  the 
said  entry,  next  and  opposite  to  the  door  leading  into  t|ie 
west  room,  and  also  all  of  the  said  entry,  or  hall  south  of 
the  said  door  leading  into  the  said  west  room*     In  witness, 

fee.  this  1 3th  day  of  July,  A.  D.  1 822. 

T.  S.     (l.  s.) 

G.  T.    (l.  s.) 

H.  JV*.    (l.  8») 

Dower  is  due  Stouer,  one  of  the  admeasurers,  in  an  affidavit  iheji^af, 
other '^^^'minel  whereof  was  dat€^d  Oct.  1 4th,  1,822,  stated,  that  on  the  lands 
wroujrht    du-  mentioned  in  the  order  for  admeasurement,  there  is  situate 

nng  the  cover-  t       •  .  - 

tar« ;  butno^  a  Very  valuable  and  rich  iron  ore  bed,  which  was  opened  an^ 
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worked   beforehand  in   the  life  time  o(  John  Coates^  and     Albany, 
while  he  was   owner  of  the   lands  ;  that  this  was  proved,     ^^^^-.^i^ 
and  admitted  before  the  admeasurers,   by  the  counsel   of      Coatbs 
Cheever  :  that  this  iron  ore  bed  constitutes  the  principal  val-     r^.I„„ 
ue  of  the  lands,  is  quite  productive,  and  that  the  land  is 
poor  and  of  very  little  value  in  comparison  with  the  value  opened  ^t  Uic 

death    of  th« 
husband. 

If  land  assigned  for  dower  contain  an  open  mine,  tenant  in  dower  may  work  it  for  h«r 
•wn  benefit.  ^ 

Dower  may  be  assigned  of  mines,  either  collectii^ely  wiUi  other  lands,  or  separately  of 
themselves. 

It  shall  be  assigpned  by  metes  and  bounds,  if  practicable  ;  if  not,  a  proportion  of  the  prof- 
its, or  the  .«eparate  alternate  enjoyment  of  the  whole  for  short  proportionate  periods,  may 
be  assigned  ibr  dower. 

Where  the  assignment  is  of  lands  aliened  by  the  husband  in  hi.'  life  time,  and  improved 
by  the  tenant,  the  admeasurers  should  a'^sigii  one  third  of  the  whole  value  of  the  land,  de- 
daoting  the  improvements  made  4nce  the  sale  ;  and  the  assignment  should  be  so  made,  if 
practicable,  as  to  give  the  tei^nt  possession  of  the  improvements  which  he  has  made  ;  or,, 
if  made  in  any  other  way.  it  should  always  be  in  such  manner  as  to  secure  to  him  under 
the  statute,  {sets.  29  ch.  168, «.  1, 1  K.  L.  60,)  his  own  improvements,  or  a  suitable  al- 
lowance for  the  use  of  them 

la  proceedings  to  assign  dower  .before  the  surrogate,  the  admeasurers  appointed  by  him 
under  the  above  mentioned  statute,  have  no  power  to  decide  upon  the  widow's  rig-ht  in 
the  land :  but  this  is  a  question  which  belongs  to  the  surrogate,  and  the  admeasurers 
most  obey  bis  order. 

Where  the  surrogate  orders  one  third  of  certain  premises  to  be  set  off,  the  admeas- 
urers have  no  right  to  confine  their  admeasurement  to  one  sixth,  upon  the  ground  that  the 
husband  was  entitled  only  to  one  undivided  half  of  the  land. 

But  they  have  the  same  powers  as  a  sheriff  under  an  execution  upon  a  judgment  in 
dower  ;  and,  accordingly,  are  not  confined  to  the  mere  measuring  off  by  metes  and  bounds, 
but  may  assign  dower  in  mines  as  above  mentioned  ;  and  a  surrogate's  court  is,  under 
the  statute,  a  legal  and  fit  tribunal  for  directing  and  enforcing  such  an  as5ignment. 

A  widow  is,  in  general,  entitled  to  dower  in  an  equity  of  redemption  ;  but  where  the 
tenant  enters  upon  the  land  by  virtue  of  a  foreclosure,  or  after  a  forfeiture  for  the  non- 
payment of  the  money,  then  the  estate  is  deemed  never  to  have  vested  in  the  husband, 
and  the  widow  is  not  entiUed  to  dower. 

Where  thetenunt  in  possession  enters  by  virtue  of  a  purchase  of  the  equity  of  redemp- 
tion from  the  mortgi^or,  and  then  buys  the  mortgage,  and  takes  an  assignment  to  himself, 
this  exthiguishes  the  mortgage,  and  the  widow  of  the  mortgagor  is  entitled  to  her  dower, 
and  in  such  case  her  right  relates  back  to  the  purchase  of  her  husband. 

Where  ^  bought  lanil  of  B,  and  gave  him  a  mortgage  for  the  purchase  money  ;  then 
eonveyed  the  equity  of  redemption  to  C,  then  C  entered  and  bought  the  mortgage  of  B, 
ktid^  that  A's  widow  was  entitled  to  dower,  and  that  the  uiortgage  was  extinguished  by 
the  union  of  the  legal  and  equitable  estate  '.^  C. 

On  appeal  from  the  proceedings  to  assign  dower  before  the  surrogate,  where  the  respon- 
dent resides  out  of  the  state,  it  seems  the  notice  of  the  appeal  and  other  papers  may  be  serv- 
ed by  putting  them  in  the  post  office,  directed  to  the  respondent,  or  by  delivering  them 
to  his  tenant  upon  the  premises,  or  upon  his  attorney,  in  fact,  if  he  has  any  ;  but  service  up- 
on the  attorney  who  appeared  for  him,  and  conducted  his  proceedings  before  the  surro- 
gate, is  not  jter  #c,  sufficient  notice  ;  for  attomies  are  not  known  as  olficers  of  that  court, 
and  the  person  appearing  as  attorney  there,  is  not  considered  as  an  attorney  on  record,  up- 
on whom  notices  may  be  served,  in  the  progress  of  a  suit,  prosecuted  oi-  defended  by  attorney. 

Where  the  notice  of  appeal  and  other  papers  were  sei-ved  upon  the  agent  and  counsel 
of  the  respondent,  who  appeared  for  him  before  the  surrogate  and  the  admeasurers,  and 
who  Was  directed  by  him  to  keep  a  look  out,  and  it  appeared  that  the  respondent  was,  in 
faet,  apprized  of  die  service,  and  retained  counsel,  \{ho  appeared  and  brought  his  whole 
case  l>efore  the  court ;  held.^  that  these  circumstances  were  equivaleut  to  a  perirenal  service. 

The  statute  directs  no  particular  manner  of  service,  and  it  is  satisfied,  if  the  court  see 
that  the  party  has  beea  fully  apprized  of  the  appeal,  so  that  his  rights  cannot  be  affected' 
for  want  of  notice. 
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ALBANY,     of  th«  ore  bed  ;  that  Cheever^s  counsel  contended  before  the 
,,^^,.^^1„^  '  admeasurers,  that  the  widow  could  not  lawfully  be  endowed 
of  any  part  of  the  ore  bed,  because  she  could  not  use  tbe 
same  without  being  liable  for  waste,  and  that,  therefore,  tbe 
admeasurers  set  olF  her  dower  without  considering  the  in- 
creased value  of  the  lands  by  nseans  of  tbe  ore  bed,  but 
made  apportionment  of  the  lands,  as  though  no  iron  ore  bad 
been  there  ;  that  if  the  widow  was  entitled,  in  law,  to  be 
endowed  of  a  portion  of  the  ore  bed,  the  admeasurers  set 
off  but  a  small  proportion  of  what  is  and  was  her  just  and 
reasonable  dower  ;  that  her  general  right  to  dower  in  tbe 
lands  was  admitted  by  Cheever  before  the    admeasurers. 
Throop  and  Nohle^  the  other  two  admeasurers,  made  affi- 
davits to  the  same  effect,  the  *  jwffit  of  one  being  dated 
.  the  same  day,  and  the  other,  the  1  Qih  Oct.  1 822. 
Notice    of      The  notice  of  the  motion  to  be  founded  on  the  above 
set    the    ad-  p^tpers,  was  signed  by  Dmn   Edsorij  as  attorney  for   AL 
mcMurement    Coates.  the  appellant,  and  directed  to  Hascali  Sz  Ross,  as 

-aside,  &c.  .  »  ir  r  / 

attornies  for  the  respondent,  Cheever^  with  copies  of  the 
papers,  giving  them  notice  that,  on  reading  those  papers, 
he  should  bring  on  the  argument  of  appeal,  and  that  this 
Court  would  be  moved,  at,  &c*  on,  &c*  that  the  admeas* 
urement,  &:c.  be  set  aside  for  irregularity  and  insufficieD- 
cy  in  tbe  assignment,  &c.  and  that  the  assignment,  &c.  be 
held  for  nothing,  and  that  the  admeasurers  do  proceed  to 
lay  off  and  assign  to  the  widow,  &c*  her  reasonable  dow- 
er, &c,  according  to  law. 
Appeal.  Attached  to  the  sanie  papers,  was  a  declaration  in  wri- 

•  ting,  signed  by  Dean  Edson^  as  attorney  of  the  appellant, 
and  dated  August  l^tk,  1822,  stating  th^t  Maria  CoaleSy 
thereby  appealed  for  relief  in  the  premises  to  the  next 
Supreme  Court  of  Judicature,  to  be  held  fcr  the  state  of 
J^ew-York^  from  tlie  admeasurement,  &c.  and  assigning  for 
cause,  the  omission  to  assign  her  dower,  according  to  her 
legal  rights,  and  particularly  in  not  allowing  her  a  par- 
ticipation in  the  ore  bed,  and  tbe  profits  thereof. 
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■ 

'  Copi^  of  art'  th^  appelTant^s  pftpers,  ifitb  the  tid^ice  hf     albAvt, 
«ie  motioA,  wer6  sferved  on  Mr.   Hascall,  the  part'n^f  'of  ^^J^^^^^" 
fferiry   If*   i?ow,  the  latter  of  whom     acted    as    eoun-       Coatfb 
tjel  for  Cl^cerd^  before   the  Subrogate  and  admeasdrers.    ^^  ^■ 
CheeverhimseV  resided  in  Bbsiony  and  had  a  tenar»t,    Witl- 
km,  (named  lid  the  order  and  served  with  the  original  pa- 
pers) resident  tipon  <he  premises.    'It  was  testified  by  Mr'. 
Ros9,  that  Ckeetef*  never  gave  him  Any  special  power  of 

« 

agency  or  as  attorhey  to  act  in  this  matter,  otlier  than  a 
general  request  to  keep  a  look  out ;  nor  had  Chetver,  ac- 
tording  16  his  knowledge  or  belief,  ever  given  any  aatbori-  • 

ty  beyond  tilis  to  his  late  partner,  HascalL  It  also  appear- 
ed that  Cheev'er  had'beeh  japprized  at  a  very  earfy  stage  of 
^As  proceeding,  Aat  an  appeal  had  been  brougtit  in  thi^ 
matter,  tanA  that  he  had  retained  counsel  to  defend  the' 
iamti. 

R  (hrtb^r  appeared  by  Mr.  RosiP  affidavit,  that  one  sixlh 
<Hilyof  tlite  premiiies  was  claimed,  on  his  su^esting  to  the 
admeasn1*ers  and  the  opposite  counsel,  that  the  husband  of 
Mkria  Coaies  was  the  legal  owner  of  only  one  undivided 
fcrff'of  the  premises. 

II  jtppeared  further,  by  the  aflSdavit  of  Mr.  Ross  and 
others,  that  a  part  of  the  vein  of  ore  then  open  and  worked, . 
was  not  80  opened  and  worked  in  the  life  time  of  the  hus- 
band, but  that  the  same  was  opened  by  Walton^  (he  tenant 
of  Ckeever^  and  at  Os  expense  and  cost ;  that  the  open- 
ing, securii^  and  draining  it,  since  the  husband^  death, 
had  cost  above  f2000,  including  other  improvements 
for 'die  convenience  of  digging  and  vending  ore  ;  that  those 
parts  opened  by  Coates  were  abandoned  and  had  not  been 
used  or  worked  for  about  six  years,  and  were  filled  with 
eartti,  water  and  stones.  Witnesses  were  examined  be- 
fore the  admeasurcrs,  after  several  adjournments,  by  whose 
testimony,  and  a  view  of  the  premises,  it  appeared,  that  the 
premises  consisted  of  a  cultivated  (arm,  a  house,  a  barn  and 
other  out-houses,  a  wharf  and  a  vein  of  iron-ore,  extcn-' 
ding  in  length  about  60  rods ;  that  the  vein  of  ore  had 
been  opened  and  worked  in  several  places  ;  that  it  had  beea 
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ALBANY,  ivorked  down,  in  some  places,  as  low  asiteotrld  hewoAi^ 
^O^^Iil!,^'  cd  without  draining,  afid  that  some  other  places  were  ^Ik 
CoATKs  structed  bj  earth  apd  some  by  rodcs  ;  and  ttiat  rince  tte 
CbssVzr.  preftiises  had  been  conveyed  by  -Coatei  to  the  j^resent  pro- 
prietors, they  had  laid  out  a  considerable  sorti  in  repaif^ 
ing the' east  end  of  the  house;  that  they  fasd  bufilt  a  new 
wharf,  and  opened  the  ore  bed  in  a  new  pktce,  which 
fhey  had  uncapped  and  sided  with  timber;  and  had  made 
a  drain  for  the  same,  the  expense  of  all  wUeh  was  esd- 
mated  at  upwards  of  {2000  ;'that  the  expenses  6f  open- 
ing, draining  and  timberiiig  the  ore  hed  and  making  a 
Toad,  and  building  a  wharf  for  the  convenieiice  thereof 
was  about  fhree  fourMte  of  the  whble  expense  ;  ^t  af- 
ter about  6  jFears  use  ^f  the  ofe  bed,  it  would  be  necessaiy 
4o  sink  a  new  drain^  which  a  witness  was  of  opinion  would 
cost  about  ^3000,  if  made  as  it  ought  to  be,  for  permaneiit 
tise;  that  Che '  MBeuMy  add  expwse  of  digging  the  ore  hi- 
ci^ased  with  the  quantity  taken  out,  bofli  by  ttkMn  of  the 
height  to  which  Ihe  one  must  be  raised,  a6d  alsia  af  the 
great  dfficulty  and  expend  incurred  itt  kaephig  the  works 
freefrMn  water,  in  as  much  as  the  length  of  the  drain  wHi 
greatly  increased  with  its  depth,  and  the  bottom  is  a  rock ; 
ttat  permitting  Mjib«  Coatee  to  raise  ore  from  the  newly 
opened  rein,  would  greajtly  interrupt  and  discomaiode  the 
"  present  ocoapant. 

Coaiei  had  purchased  una  half  of  these  pfetnisea 
of  one  HarnMH,  to  whom  he  had,  at  the  time  of  the  pur* 
ehase,  executed  a  mortgage  for  the  eonsidei^tian  mon- 
ey; which  mortgage  bad  been  asaigaed  to  the  reapeii* 
dent,  who  purchased  the  premises  of  GMMe»,  during  his 
life  time,  tod  took  a  conveyance  thereof  'm  foe.  Hie 
circumstances  attending  the  conveyances  and  moffgagey 
are  particularly  detailed  in  the  opinion  of  the  CMtf^istiix* 

Zm  it  Shipktrd,  for  the  appellapt,  moved  th|4  the  re- 
fort  of  the  admeasurers  be  set  aside,  on.  the  grounds  apeci^ 
fied  in  the  appeal,  viz.  the  omission  to  absiga  the  appel* 
laat  her  do.wer  accordiag  to  bev  legal  rights,  and  particular- 
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If,  mi  alt^mng  her  a  puiicipatioD  in  the  ore  bed  and  the     AtBAit?, 
pwfits  tbeeHii:    He«aid  thi»  mine  was  opened  during  the  ^^^^;^' 
Iffiffhantffl   life  time ;  and  whatever  doohts  may  fonneri j      Coatss 
have*  hBW.  entertained  <m  fUs  Bobject,  they  are  pat  at    CHnErsB. 
i^  i^  the  caie  of  Stwg^m  ▼«  L$igk.{a)    This  case  de- 
cides that  the  widow  is  dowable  of  all  those  mines  of  lead  Jg  *  ^"»«^ 
and  €oal  which  have,  in  fa^t^  beep  opened  during  the  has- 
band^s  life  .tiine  and  in  which  be  had  an  estate  of  inheri- 
tance*    This  bed  of  ore,  is  a  part  of  the  lands  whereof  the 
hosband  was  seised,  within  the  aoieaning  of  the  ^ct  concern- 
IDg  dow«r*(6)  It  is  so  at  the  coBunoo  law,  Blackstme  says,         ^^^ 
that  ^^  whatever  is  in  a  direcjt  line  between  the  sarface  of  e^  4, «.  i,  i 
any  land  and  the  ceotre^f  the  earth  belongs  to  (be  owner  ^  ^  ^' 
gi  the  surlace,  as  h ,  every  day's  experience  in  the  mining 
AQuntries.' V)    T^  ^^  i^  entided  to  dower  oX  all  profits 
of  |9^  in  wt^ch  the  hasband  was  seised  of  aa estate  of  in-  J^  ^^^ 
heiitance«(<Q   .Many  thii;^  of  a  lesspecmaneot  and  sub-    (A  F.jf.B, 
slanti^  nature  thai^  mines  ane  subject  iq  dower*    Sprii^  of 
wAter,  in  &e9  v.  Jlfi//er,(6)  wero  held  to  be  profits  of  land*    (4  <?m9* 
So  dower  is  due  of  tolls  arising  from  a  publick  navigable 
tiwf>if)    U  a  man  let  lands  with  liberty  of  diggiagf  his      • 
mS^ .  shall  noty  themforei  be  the  less  endowed  of  them,  eridge  r  ing~ 
Ma97  ef 'the  cases,  put  by  Ld»  Cehej{g)  are  of  things  not  j^^/^^' 
partfkivig  so  Daui^h  of  real  property  as  mines.    One  i^-    CrX  i   ^ff 
stance  ther6  given  is  of  a  mill,  whereof  a  woman  shall  not       '* 
Ae  epdowed  by  metes  and  bounds  nor  in  common  with  the 
heir^btft  either  die  may  be  endowed  of  the  ihird  toll  HA,  or 
JU  tn^ffomotouKno  per  quenUibel  Urtium  tmnsemm  The  re- 
mainderman for  life,  in  an  estate  tail,  may  continue  to 
aiOfk  all  coal  mints  which  were  la wfoUy  opened  by  the  ten- 
ant in  taiL(A)   Jn  Hoby  v.  Ho%,(0  it  was  not  disputed  that  t«^^*?^w 
the  demandant  was  entitled  to  dower  in  a  coal  mine.    He  VHf^  ^ES!'^ 

Wmt»  388. 

also  teferred  to  RoL  jib*  67d,  Dtmer  (£)},  £ac.  ^b*  Dtm*     (%)  i  Fern. 
er  (B),  Co.  Lit.  55  6.  4  fVoodf.  L.  &  T,  55.  *^«- 

*n»e  circumstance,  of  improvements  having  been  made 
Aice  the  death  of  the  husband,  cannot  effect  the  claim. 
Sodf  a  rule  would  place  the  widow  completely  in  th^  pow- 
pr  of  the  tentot,  who  might  bar  het  dowcf  by  Improving  to 
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4i»A!rYf    the fiitt    *kt6  af  jtbe  hod*    Tte.teii>ifriaiQbi suii^  Imp  to. 
^^'^^^^^^X^  naare  4i68drv^<Bgeou8  kmn»timkiH  leMot  in  eomioO)  vtImi 

,  S^  V?.  /oo^,  for  the  respondent,  objected,  1.    That  the 
service  of  the  papers  was  not  sufficient,      lie  said  the  lOtlj 
ch^^tf^l^  section  of  the,act,(^* )  under  which  this  proceeding  before 
Z.  6l<  the  Surrogate  was  instituted,  requires  tljte  appellaDt  to  give 

notice  in  writing  <\(^  the;;  causes  of  coaiplaint,  within  30  daj& 
after  filing  the  .report*  But  the  i^ct  is  silent,  as  to  the  p^r- 
fons  to  whom,  this  notice  sh^l]  be  given  and  the  manner  of 
service.  Here  has  been  a  tenant  of  the  freehold  for  seve- 
ral  jears  before  the  application  and  a  tenant  under  him, 
neither  of  whom  were  served.  Hascall  &l  .Ross  cannot  be 
considered,  for  the  purpose  of  this  service,  either  as  attornies, 
solicitors  or  proctors  ;  for  no  such  officers  are  legalljr  recog- 
pized  as  existing  in  the  Surrogate's  Court.  I'hey  are  mere 
pjivate  counsel  or  advisers.  It  does  not  appear  by  the  re-' 
cital  in  the, order,  that  they  were  acknowledged  as  such  be^ 
fore  the  Surrogate  in  this  cause*  The  tenants  are  mention- 
ed as  appearing  in  person.  The .  proceedings  in  dower  are 
usually  conducted  against  the  tenant  in  possession.  The 
notice  of  this  application  is  in  the  nature  of  process.  It  is 
a  cal  1  to  come  into  this  Court,  not  only  to  hear  s^  simple  re- 
versal or  affirmance  of  the  proceedings  in  the  Court  be- 
low, bgt  for  a  general  revisalof  those  proceedings.  There 
cannot  be  service,  to  call  a  party  into  Court,  upon  his  At- 
torney in  fact.  The  fact  that  Mr.  Ross  was  an  Attorney 
of  this  Court,  makes  no  diflerence.  The  2d  section  inakes 
.service  of  notice  that  the  apphcation  will  be  made  to  the 
Surrogate,  good|  when  n^de  either  upon  the  widow  or  her 
Attorney  ;  but  the  act  is  silent  as  to  the  manner  in.  which 
service  shall  b^  m^de  when  th<;  application  is  on  the  part 
of  the  ^idpw.  Tbis.  difierenc^^  sbf^ws  that  the  legislature 
intended  to  leave, the  service  as  ^  common  law.  Tbe.iup-" 
.  plicat^oB  ^aint  tbe  widow  is  mf^rply  ^  call  upon  ber  tv  in^r 
atitu^e  fegal  prqceedings  for  the  recovery  of  her  dower. 
She  inaj(  residiQLput  pf  the  stat^  ^  ^pd  h^r  dower  not  beipg 
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mugHtijtbe  has 410  tanat  itponlkiattdli;  Mid  Hkt'mli^'    ^^^^y, 
to'lier,  for  rwfaidi  the  ftttnte  f«^vidaa,  is  for  llie  arigioal  ftp- 


ytiaaaoii.    Htis  »  maMer  m  ftm  $  irberoes  tte  preattit  ia 

to  briBUftpvty  ioio Couit  upon  a  fUTDeceding alrMdyiDaU- 

tated.  lo  the  case  of  Cooper,  widow^  iic.{k)  the  reaaoniiig  of 

the  Coart  exhibits  the  light  in  which  notices  of  this  kind  are  ^  ^^  *^''^''* 

to  be  viewed.    Oar  appearance  here  makes  no  dtiibrence* 

It  is  DO  waiver,  becaase  we  app^ur  merely  for  the  purpote  . 

of  making  the  objecfioD.(0  JL  v.  ^Rogns, 

2.  As  to  the  right  of  the  demandant,  he  cited  Joe.  L.  D.  <>^^*  ^- 
Damer^  3.  1  Cmin'^s  Dig.  166,  Doner ^  th.  4,  s.  27,  and  the 
cases  thene  cited,  socially  the  case  of  Hoby  v.  Hoby^  1 
Vtm.  31S,  and  a  note  to  that  case  in  the  last  ed«  of  Verwm ; 
ptuu  Jib.  WasU^  {C)  3,  and  the  i$t  res.  in  Satmdeirs^  c^e, 
5Co.Rep.\i.  ^ 

He  admitted,  that  th^se  and  other  auliiorities  establish, 
that  a  widow  may  be  endowed  of  certain  mines  opened  ill 
the  husband^s  life  time  and  which  be  is  osing  at  his  death. 
He  thonght,  however,  that  none  of  the  cbses  went  beyool 
eolHeries.  He  said,  there  are  special  reasons  for  this  except* 
tion,  as  may  be  seen  by  the  case  of  Covering  v,  Qlavtr* 
ing,{fn)  Coal  mines  will  spoil  from  the  not  working  them*  (in)  t  p. 
It  is  tfue,  that  Coates  opened  and  partially  wofked  the  vein 
daring  his  lifb  fime,  but  abandoned  it,  and  was  not  ^gaged 
in  woi^iiig  it  at  bis  death. 

But  if  the  appellant  has  a  right  of  dower  in  this  mine, 
the  Surrogate  has  no  jurisdiction  of  the  case.  The  com* 
moil  law  proceedings  for  the  recovery  of  dower  being  ex- 
pensive, the  bagislatufe  have  thought  it  their  duty  to  gr^ 
suihoiary  powers  to  the  Surrogate.  Bat  it  h  evident,  Oft 
^xamrning  the  statute,  that  they  mean  to  confine  this  reme^ 
dy  to  the  ordinary  plain  case  o(  lands^  wh<eve  the  dowet 
tnay  be  set  ofT  by  fnetes  and  bounds.  The  langu^e  of  the 
ttektute  does  not  extend  beyond  tb&t  case.  It  meiltipns  lands 
ohiy,  ^  the  subject  of^  divisidti  ;  and  by  the  Sd  section,  tlie 
lidmctaiiferti  are  re^uinid  to  adm^ksu^e  and  2dy  off^  k$  spee- 
Aly  as  may  b^,  one  tkhhd  parf  of  tfte  tand$  thus  petkwnedjbr 
Hdmtasutertierd.  They  have  no  power  by  the  statMo 
>eyotid  marking  ^ff  tfie /tfn<b  by  m^el  md  toimrf».    After 


4^  ciABst  fH  vm^«j9iasfm  xsw^. 

nctoiS^'i^  <W»  i%d«iet4iip  miQw  mi^  hive*  «|e€tmef)t*  H^h  tli^ 
fxtentof  hef  rtmedy;  she^  miMt  be  content,  to  take  wbad 
the  Sufrofpate  lipis  powec to.gife ber.-  TbUUibe  aetiied 
rule  f^f^xp  the  party  electe  his  trib«iwj«  The  JSenogeto 
hfis  QO  power  to  a9«ig&  her  4orer  o|  JtbU  mQB«  Sepffoifl 
it  bad  been  a  mill,  could  the  adiaea«iirers  aasigo.ber  we^ 
^rdtoU  diab  ?  They  must  adhere  etrict^  to  the  pove|Es.MDr 
fided  to  tbemt  which  a«e  oftefoly  tp  adn^oasure  by  nuUs  aad 
iouiMlr.  Yet  thec^se  of  SfamA^  v^XeifA,  reUeii  ^fQ^^ 
by  the  other  side,  phces-tbe  profits  of  a  mm  and  a  miU  Ppoo 
the  same  foQtiqg  as  to  thf;  OM>de  of  ^sigivnent.  .  J!j^,femT 
edy  of  the  appelant,  theQ,  Uea  in  areal  ,actiQ%  or  i]|,Cha»* 
cery»  Can  the  admeasurers  made  off  one  ihkd  of  the  hum,  h 
This  is  impossible.  It  depends  on  the  Qoiirse  of  the.  vieWt 
which,  as  the  Coart  know,  irom  the  history  of  minefalsi  the 
admeasiueis  could  not  ascertain.  It  is  essei^l  ttM(  thqr 
should  have  power  distinctly  to  designate  the  rij^ti , 

Again  ;  we  claim  as  alienUf  waA  as  soch  by  the.  ^tetotet 
are  to  be  aliowed  our  impocyvemeots,'  or  io  other  words, 
the  appellant  can  claim  her  dower,  only  according  to  the 
talne  of  ^  lands  excfiisiTe    of  the  imtHovementB  made 

SD^«/i.  ^^^  ^  Baie*(n)  How  are  the  admeasurers  to  arrive  at 
this  allowance  f  Is  it  by  authorising  us  first  to  pay  oar<> 
sefares  out  of  the  profits,  and  afterwards  git^ng  the  appel* 
hnt  the  enjoyment  of  her  dower  ?    In  HUcluiotk  ▼•  ilar^ 

£n.  imf"^  rington,{o)  it  was  held  that  the  wife  is  entitled  to  dower  m 
an  equity  of  redemption  ;  but  as  between  die  widow  and 
mor%sgee,  the  mortgage  most  be  considered  an  alienatioii. 
To  entitle  her  to  dower,  the  mine  must  have  been  opened 
wKle  the  husband  was  seised.  Unless  opened  duriiig  Ms 
life  time,  and  while  seised,  it  is  not  looked  to  by  the  widow 
Ibr  her  support.  Now,wlio  is  to  tiytihese  various '^piet* 
iSo^is  ?  Tlie  fiiete  in  relaiioa  to  them  vest  inp^^  Tbc^ do 
not  apply  to  the  ri^t,  but  to  the  ectent,  of  the  dower**  Oitt 
we,  in  ttns  way,  be  depivved  of  our  right  to  a  trial  by  jery^ 
or  of  a  heaiii^  in  (he  Couit  of  Ghaatoery  ?  Ti^  adAeasansfi 
have  no  means  of  tiying  these  dittleRi*  They  eaMot  cei» 
pd  (he  atlen^anceief  a^sini^e  witness,  isr^tbiypfodttotion  of 
a  sii!^  paper.    But  it  snay  be  said^  that  the  iMttl|'r^««'>W 
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itAi  CoM,  on  at)pe&l,  '^  to  review  the  proceeditigs,  aitd  do   .  alb  ant,  ^ 
«keiisiirirlU(t  id  jiist»    TWa  does  not  imply  Ao  power  of  ^*,^^!^^ 
jsMtng  a  Tentr^  and  trying  these  rights  by  jury«    It  re-     Coatu 
l&tM  to^  tbo  Mbject  matter,  and  means  the  exercise  of  a  jtt^   CttuYien. 
lisdletion  stikify  appellate.  It  imports  no  more  than  a  simi^ 
Ikr  pf^Vttioii  in  the  ^5  doBar  aet,  ^  4lat  this  Court  shall 
proeeeiA  liud  giv^  judgment,  according  as  the  v^ry  right  of 
Aecaseflhail  a|ipeiHr.^^)'   The  alienation,  the  opening  in    (p)  i  R.  L 
tie  husband's  life  time  and  daring  his  seisin,  and  the  extent  ^^*''  ^''* 
atid  Tahie  of  the  improvements,  are  all  to  be  tried.    The 
wMo^  most  pay*  or  allow  one  tiiird  of  the  repairs.    In  the 
cfise  put,  of  dower  in  sr  nriM,'  die  widow  who  receives  every 
fl^itf'toll  dish,  must  deiray  one  third  of  the  expense  in  re* 
pUringtliemin. 

Thef  Court  will  not  reverse  flie  decision  of  the  admeasor^ 
eM,  except  for  error.  Here  is  no  error ;  for  the  appel** 
laot's  own  tribunal  have  given  her  all  that,  by  law,  they  had  ^• 

power  to  give.    That^she  is  unable  to  obtain  more«  arises 
from  Her  own  att  and  cannot  be  alleged  for  error. 

^  Skipberd^  in  reply.    If  the  notice  of  this  application  is 

^fectiyi^)  the  Court  will  doubtless  order  a  new  one  to  be 

given»  SQ  as  not  to  suffer  a  sacrifice  of  the  appellant's  right 

by.  the  omission  of  her  attorney.    Without  this  course,  the  ! 

30  days  allowed  for  the  appeal  having  elapsed,  she  would  be 

This  service,  had  it  been  for  the  ori^al  proceeding  be- 
f^ie  the  Surrogate,  would  have,  been  sufficient.  The  2d 
Section  cyT  the  statute  contemplates  a  service  upon  theattot* 
li^  of  the  party  in  that  case..  To  whom,  then,  ought  notice 
of  the  appeal  to  be  given  ?  Why  not,  as  beret  to  the  coun* 
sol.  of  the  party  who  appeared  before  the  Surrogate  ?  On 
nfrom  is  a  notice  of  appeal  in  Chancery  to  be  sejcved  ?  On 
the^icitor  who  conducted  the  cause  in  the  Court  below. 
Notice  of  filing  a  writ  of  error  is  served  on  the  attoniey  in 
fte  Court  below.  In  this  case,  notice  to  the  Sitrrogate  is 
iWtongli ;  which  he  reooivea  by  the  exceptiona  ^ng  filed  in 
bis  office,  vi^tfa  a  dedamtion  ^  appeal.  The  siatnte  tcr- 
\mm  tlinoxcfDytiona. and  notice. to  bo sorved,  withoiit  di- 
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Ai^Airr,     t^ctiag  tde  OMMMer  in  wUck  (bi9 18  to  be  4aMb  or  dwigMf-' 

^^*^^^!^I[^4^'  '^S  ^^^  persoD  to  wbam  it  i»  16  be  directed*    The  excep* 

CoATBg      tioo8  and  oi>tiee  of  appeal  are,  amlieaiiljt^  served  oa  (he 

^HBBTBiu   ^'^'^^  ^'  magwtrale  wlio  maliea  ike  decision*  When  a  partj 

bas  ne  attomej,  iMDy  kiada  of'  nofioes,  bf  a  rate  of  tbtt 

Gourt,  may  be  served  by  being  afixedietbe  Clteifc'eo$ee« 

A  wriHen  po«ver  to  Rom  ^  ihiuUt  was  ^  eceassnry* 

They  ftdmit  thai  they  wereemplojed  by  CSketvav  to  motok 

andhokeul*    This  make^  them  egeels  fop  Ihe  perpose  ef 

lhi<%  whole  matter,  in  aU  ito  sta^^     The  lespoodiDt,  the 

.eWner  of  thes^  lands,  resides  ia  BoHwh*    Will  the  Cooiit 

send  us  there  to  serve  -the  noike  ^   la  skiiilar  cases,  the 

teest  iiBportant   rights  are  frequently  eempromitted  bye 

tnere  advertisement  in  the  nei^spaper*    This  is  a  ceetioiHt* 

tioB  ef  the  proceedings  beft>fe  the  Serrogate.  .  There  it 

•no  writer  process  to  be  served.    It  iae  proceeding te  nsm, 

that  merely  reqaives  reasonable  notice  to  the  peities  mter* 

ested,  which  they  hare  received  by  a  service  of  these  pa* 

pers  upon  their  agent  in  the  conceiftBb* 

Our  right  to  dower  in  this  mine  seeeis  not  to  j^  opposed 
trith  any  great  degree  of  confidence,  but  many  obstacles 
^re  raised  to  our  obtaining  it  in  this  form.    The  Court  have 
the  saipe  power  on  the  subject,  as  a  Cpurt  of  Equity.  Thii 
admeasurertf  may  have  no  powers  pf  trial,  or  to  detemune 
questions  of  law  ;  but  this  Court  have  a  general  power  of 
review  and  correction  over  tbem  and  will  guide  their  pro- 
ceedings as  to  the  law.    The  intervention  of  a  jury  i^  tm- 
necessary.     Th*»  facts,  going  to  constitute  our  right,  v*^WJ 
all  confessed  before  the  Surrogate.    'Qie  mortgage  does 
not  bar  the  right  of  dower.    A  mortgagee  has  nothing  to  do 
with  the  premises.     A  mortgagee  works  no  dissersvn  of  tUer 
mortgagor,  as  has  been  supposed.    The  latter  remains  seis 
ed  precisely  in  the  same  manner,  and  to  every  intent,  sm 
if  no  mortgage  had  been  given.     But  if  the  tribunal  below 
had  defective  powers,  this,  of  itself,  is  a  reason  why  the 
Court  should  tell  us  so  by  setting  aside  the  report,  and  hmi-> 
ing  us  over  to  the  legal  remedy.     It  is  said  the  adnnesA- 
urers  could  not  set  off  our  rights  by  metes  and  bounds  ; 
hut  they  might,  at  least,  have  reported  to  the  Surrogate  that 


t 


OP  TWB  STATE  OP  NEW-YORIC  41# 

and  set  eff  th«  mMm  by  ^te^  and  bouads.  The  statute  ^^t^^^^C^ 
pvas  to  the  admeasorard  aU  the  pow^ia  of  a  Sheriff  upon  a  Co/^tu 
writ  of  AaAere  pm^  teitinaiiK  The  Bame  difficuhiet  inter'  c«a!feVsa^ 
"vta^  in  that  case,  and  yet  it  ia  held  liiat  he  may  assigD  ev- 
afy  third  toll  dish  of  a  nllL  Tto  nemedy  xraoted  by  the 
iMule  Aonid  be  favoarad,  as  one  granted  to  apeed  and  &- 
eUitete  the  remedy  of  the  widow  ia  the  racoveiy  of  righta 
epen  whkb  her  sabmtenoe  often  depends*  I'he  only  quas- 
lion  hem,  ia  in  relation  to  the  quaatity  or  extent  of  the 
dHver,  at  to  which  the  admeasdrars  maj  bo  firlly  directed. 
by  a  apetial  order«  There  it  no  diflereoco  in  principle  be* 
ta^en  a  elaiili  of  dower  in  a  eiMi/  and  an  troii  miiia. 
Both  are  af^ortenAlit  to^— nay » form  a  part  of  the  lands  ^  thoa 
'coming  within  the  terms  of  the  act*  The  improvements  fop 
which  a  compensalioa  ii  claimed  wars  made  since  the  hns* 
loHd^a  desMi.  The  itaCate  allowing  improrements  to  the 
iliefKe  ought  to  he  confined,  in  constntctiony  to  those  made 
by  him  before  the  desith  of  the  husband,  upon  which  event 
tooeght  iilMsedBateiy  to  sarreodar  the  widow's  dower. 

WooDwoRTHy  J.  delivered  his  opinion,  Hearty  as  ibl- 
fews.;  A  preliminary  objection  is  taken,  that  due  notice  o^ 
this  appeal  has  not  been  given. .  Cheever^  the  respoddeiit 
and  owner  of  the  lands,  resided  in  Massachuseds^  bui  he* 
personally  appeared  to  answer  the  proceedings  which  trere 
instituted  before  the  Surrogate  ;  and  while  the  subject  wafl* 
before  die  admeaaurers,  Hascatt  ^  Ross  were  treated  as  hi^ 
attoiHeys,  in  all  the  different  stages  of  the  investigation.  Af- 
ter the  decision,  they  were  instructed  by  him,  to  keep  a  good 
look  out*  The  statute  does  not  .designate  the  person  oti 
whom,  nor  the  manner  in  which,  notice  of  the  appeal  is  to 
.be  served.  Here  they  were  served  upon  HascMl^  the  part- 
ner of  Ross^  This  fact  comes  to  the  knowledge  of  thd  red- 
pendent,  so  that  he  has  a  fair  opportunity  of  contesting  the 
aaatter*  He  retaiBs  counsel,  who  watohes  the  proceedings 
dbwii^  to  the  time  pf  the  motioAt  wh^  be  ia  heard  by  his 
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ALBANY,  eouneef  against  the  appeaL(l)  Under  the  eiremMtettces,  f 
think  (be  claase  of  the  statute  requiring  notitijeis  reasonaMjr 
satisfied.  The  p^rty  is  fulty  apprized,  and  cannot  waS^ 
^m  the  omission  to  serve  the  papers  npon  him  personMyi 
The  preihises  in  question  contain  a  vvluiiUe  ore  hei^ 
which  was  partially  opened  by  tfie  husband  of  the  appist* 
lant,  during  his  life  time.  Since  his  deathy  the  owner  -hal 
extended  this  opening  at  great  expense,  and  wHb  very  greal 
success.  Iii  setting  ctt  dower<  the  admeasnrers  disl^^nrMI 
the  increased  value  of  the  land  arising  from  the  ckcuaMtanoft 
of  its  containing  this  ore  ied.  They  ^atimafted  4lie  ^ml^ 
ue,  considered  merely  with  a  view  to  its  agriailliMil  ig^ . 
provemetit,  and  assigned  by  metes  and  bounds  safficieiitlft 
Cover  one  sixth  of  that  esthnale,  carefully  avmdiiig  uy  m^ 
ierfefence  with  the  ore.  There  is  do  doubt  timt*  ts  1x» 
mines  in  genera),  including  beds  of  im  era,  *]f  ffaey^ttlt 
unopened  at  the  time  of  thi^  owners  de«tti,  bis  «M#w  bmhI 
take  her  dower  in  other  land  merely.    The  acMrtf  topemug 

a  mine  is  waste,  and  the  widow,  having  o&fyiA-  eMIe^br 

»     •     .  , 

life,  can  legally  do  no  act  which  injures  the  iiiiieiMuSce*  -Ait 
the  cases  agree  in  this.  But  it  is  equaliy  clear,  ths^  if,  dttfifig 
the  husband's  life  time,  mines  are  opened,  doweir  in  them  h 
properly  assignable.  In  this  case,  the  admeasureinent  most 
accordingly  be  set  aside.  The  admeastirers  must  assign  H 
the.  appellant  her  dower  in  all  mines  which  were  openei 
during  her  husband's  life  ]  but  she  cannot  profit  by  a&jrcExy 
tension  of  that  opening.  The  admeasurers  shcNild  talce  iar- 
to  consideration  the  value  of  the  mine  as  fiir  us  it  was  open* 
ed  during  the  husband^s  life,  and  then  assign  tfie  dower,  et* 
fher  by  measuring  off  one  third  in  value,  or  speefficaHy  m^ 
signing  a  reasonable  sblre  of  the  profits  at  short  periods; 
The  case  of  Stoughtan  v.  Leighy  (1  Tatml.  409,)  ebtttaiaa 
the  rules  by  which,  I  think,  the  admeasurers  oii|^  to  ke 
guided. 

(1)  Vi4.  /«dbsfi  V.  iShtM, cure, gS8»  In  Mt/^at^ i£  ihtn  Uv^ir- 
lr•g^lint7  in  thft  iervice  of  a  irule  t^  shew  canee,  it  wiU  be  waived  by  thf 
part7*B  afterwards  appearing,  and  sbewiDg  canst  against  the  rule,  TiH- 
445.    tJirchholdyW. 
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,    Savaob,  Cb.  J.    By  ttie  10th  ti^iion  of  ^e  act,  (1  lU    AttKHr, 
JL  61 ,)  any  pari|r  coficeiviQg  himself  fl^grieved,  by  the  pro-     v^iv^w  ' 
•eediogft  before  the  Sunoi^te,  may  appeml,  to  tfaisCoorti      CoAtig 
gpvingiiotiice  to  wrUi^  withio  30  d»j0  after  filing  the  report    ckxJbVxb* 
of  the  admeasuc^rs,  of  the  caasea  of  complaint  and  of  bis  An-* 
IpNitiaa  to  apply  to  the  next  Supreme  Coart.  The  notice,  in 
thiBxase,  was  served  on  Hascallj  the  partner  of  Rpts^  within 
the  time  ^  but  no  notice  was  served  on  the  respondent,  or  his 
tenant  in  possession  of  the  premises.    Ross  swears,  that 
seither  himself  nor  HasaUl  were  the  attorneys  of  the  res- ' 
pendent,  eieeptas  being  (K:casionSLUy  employed  by  him 
and  ra^wested  to  keep  a  look  out  for  him  ;  but  they  had  no 
antherity  either  to  let  or  dispose,  in  any  way,  of  the  proper: 
iy  in  qucjition,  ot  any  other  pr^operty  of  the  defendant* 
Service. of  notice  on  an  att<ymey  upon  record,  in  the  pro- 
fiesi  of  a  cause  prosecuted  or  defended  by  an  attorney,  is 
||l^  ;.  but  fiois  was  merely  counsel  beibre  the  Surrogate, 
ffhereMtomeys  are  not  known  as  oncers  of  the  Court* 
The  case  is  somewhat  similar  to  proceedings  before  Justi- 
liea.     Suppose,  upon  certiorari  brought^  the  plaintiff  should 
acrve  his  assignment  of  errors  upon  the  person  who  had 
acted  ascoansel  for  the  opposite  party  before  tiie  Justice, 
would  this  be  a  good  service  ?    The  notice,  in  my  opinion, 
shoidd  have  been  sent  to  the  respondent  by  mail,  or  served 
tqjMHi  hit  t^Biant,  or  upon  his.iittomey  in  fact,  if  he  had  one*  ^ 

fikher  mode  of  seHrice  would  probably  be  sufficient,  where 
Uie  lespondent,  as  here,  resides  out  of  the  state.  If  noth* 
ing  fiurtbor  appeared,  therefore,  I  should  be  against  the  ap« 
pKcation  upon  the  <)uestion  of  notice.  But  it  seems,  from 
the  paperS)  that  the  respondent  had  actual  notice  of  the 
bfingug  this  appeal,  and  this  in  season  to  enable  him  to 
fctain  counsel  and  prefMire  for  his  defence.  The  whole 
ease  is  (f^y  before  us,  and  I  think  we  are  justified,  under 
such  circumstances,  in  entertaining  jurisdiction  and  deci- 
ding the  case  upon  its  merits. 

Admeasurers  of  dower  were  regularly  appointed  on  ap- 
plication of  the  appellant.    They  assigned  her  dower  of  • 
lands  in  Essex  county,  being  the  third  of  one  half  of  a  cer^ 
lain  lot,  which  is  valuable  chiefly  on  account  of  an  tron  are 
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ALBAKY,     ifed  whieKii  ebiMin§w    Itke  «<faReaettrerB  BuigmA  the  Aiw^ 
Ootober^23.  ^^  ^^^  ^  impromcm,  «hftt  sheiNkB  mtwIiiM  taMy 

Co4Ts»     chare  in  the  ore  W«    Th^y,4)f  eo««8e,  gttire  her«i#  pert  'tff 

CHBiBvxft.   ^^^^'^  )  '^^  ^^  ^y  efiCimaleit,  in  the  veltti#f  ^he  lot,  oi 
setting  off  the  dixtk  perU 

The  widow  apfieak  to  this  Coort,  an4  we  are  n^wvittovoi 
to  set  ande  Hhe  MsigiiiMQt  as  ine^laUe«    The  leBpaii- 
dent,  resists  the  applieattetiy  on  (he  greiMd  4h«4  llie*appel^ 
^  lant  ie  not  entitled  Iq  dower  oi*  the  ws^* 

By  the  afidants  oa  tke  pa«t  of  the  lespoadeiily it  ajppeitift 
that  AAn  C^oifie^f  tito  iMMibeiid  of  the  deaaandaBt,  in  Ma  lift 
time,  (1809)  berrewed  of  the  leapeodeMt  ^$,00l>i  eeftvef^ 
ed  Hie  preaiises  ioquestioB  to  Uav  for  $1  ^hfiO^  and  died  in* 
solvent;  so  that  this  pfe|Msrtj  m  aU  that  (fe  «eapdade0t  baa, 
orwiU  ever  he  able  to  okt^D  lor  j)it.debt«  OmiIs*  bad  pne^ 
ehaaed  one  half  of  the  premiaes  of  ese  Ikirmmt^  at  llie 
same  time  ^viag  Um  a  laortgajj^  thereoft  tqft  the  eo 
atioo  monej.  Tbia  moc^^gsge  baa  ainoe  bmm-  rtgaiariy 
a^oed  to  the  reapondent  U  drthev  appe«r%  Ihattbetpils 
from  whteh  oDe.was  tak^i^  by  CmUiy  havis  flileA*<ipy  hy  ike 
ikIKng  io  of  earth  and  stone  ;  that  the  vespoedeiit  baa  saiilr 
a  new  pit,  and  built  a  whaH  oa  the  shore  ef  Lake  Clb^ 
pktmj  at  an  expense  of  from  two  to  Ihree  ihoiMnaid  doHars. 

In  England,  the  law  seeaas  to  be  setded,  that  die  widow 

is  entitled  to  be  endowed  of  minea  opened  and  werised^  m 

the  life  time  e(  her.  busbanidy  but  not  of  saoir  as  4rerewM>* 

,    penedb    Uttleion  sstf^^(q)  ^^  die  wife,  after  tte  deeeaseef 

31  0.  ''         her  husbandy  shall  be  endowed  of  tbe  thnd  part  of  aack. 

lands  and  tenements  as  were  her  busband'aat  any  tiaiiedar 

ring  the  coTertare,  to  baye  and  to  bold  to  Ihe  same  wifev  ^ 

sev^aitj,  bj  metes  and  boundi  for  the  term  of  bar  lifc^'^  Ldl 

M  «r.  38  «.  ^-^^M  ">  l^w  Commentary  upon  ttftie  teoit,  enaflMmrtea  aer- 

eral  cases  where  the  .widow  shall  be  endowed,  lhoiigli*die 

eannot,  from  the  nature  of  the  property,  hold  by  nieles  aadl 

bounds.     One  is  tbe  case  of  a  mill,  in  wbiek  !dHi  asaj  bar 

endowed  of  the  third  toH  dish.    He  enumerales  a  vanetj 

of  other  cases,  hot  issileot  as  tomme#.  in  Shbfy»  iMy,(a> 

m  ^  ^'^'  ^  C^^  ^  Chancery  recogtuaed  tb»  widdw^  light  to^ 
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46ir«rios  <Mil  imae.    In  BiBtuhdtrs^  cmie,(t)  it  was  4eei-     albaht, 
dedjio  the  Commeii   Pleas,  thtt  a  lessee  fer  years^  or  ' 


Ibr  life,  ins^'dig  niiies  wbicb  are  open,  bat  shaB  not  open 
ae  V  ime§9  onieis  he  1n»  a  lease  of  tliein  specifieattf  ;  and 
then  he  may  dig  for  them.  In  Clavering  ▼.  Ctaitring,{u) 
it  was  decided  by  Lord  Cfaanceflor  King,  tt&ta  tenant  for  (u)  s  Pt^ 
lifi»  fliaj  epetf  the  earth,  in  new  phrees,  in  pursuit  of  n  oM  ^^'  ^^' 
vein  of  ends,  when  Ae*  eoal  mines  had  been  opened  before 
lie  came  to  the  estate*  hi  WhkflBld  v.  Benrit^ft}  it  was  deei*  /^^  ^  340^ 
dedHnit  Ai  hating  an  ertate  for  Hfe^  sabijec^  ior  waste,  shall  no 
noie  openn  mine,  than  he  shall  cat  down  timber  trees ;  but 
in  tlw'titfC)the  mines  spOkeii  of  were  those  which  had  never 
bees  opened.  In  the  late  case  of  Siot^kUm  ▼.  Leigh,(m)  ^^  ^  ^^^"^^ 
the  Court  i(rf  C%aiicei7  put  several  qnettions  to  the  Common 
Pleae^  fcir-tfieir  c^inioh.  -  It  ito  stated  that  the  husband  was 
seistd  of  setenal  lead  and  eoal  mines,  some  in  his  own  land, 
and  aawie  nnder  the  lands  of  others.  Sbine  had  been  open- 
ed and  wdf/Mkf  in  Ms  life  time^  and  some  had  not.  And  iC 
is  asked,  whether  the*  widow  is  entitled  to  dower  of  alt,  or 
anyvttBd'  wbioh  of  the  mines  ?  The  Common  Pleas  am 
tfweteA,  that  the  widow  was  dowaMe  of  afl  the  husband's 
naoes  of  lead  and  cool,  which  had,  in  (act,  been  opened  and 
Wfongbt  before  his  death,  in  which  he  had  an  estate  of  in** 
heritance ;  atld  that  her  r^t  to  be  endowed  did  not  de- 
pend on  the  snbse<(«fent  discontinuance  of  working  them, 
either  bj^  the  husband  ;  or  those  daiming  under  hhn  since 
his  ileath ;  but  Aat  she  was  not  dowable  of  mines  which 
had  not  been  opened  at  att  ;  that  in  assigning  dower,  the 
SheriflF  should  estimate  the  annual  value  of  the  open  mines, 
and  mght'  ssifgn  them  to  her  or  not ;  and  when  assigned  to 
her,  she  may  work  them  for  her  own  exclusive  benefit.  If 
the  property  could  be  divided  by  metes  and  boundS)  that 
waa  tfais'flBOsC  proper  manner,  but  If  it  was  not  susceptible 
«f  iuoh  s^'  division,  lie  might  proportion  the  enjoyment  and 
perception  at  the  profits,  and  direct  a  separate  alternate 
enjoyment  of  the-  wb<4e  for  short  periods,  proportioned  to 
Ae  diare  each  had  ii^  (he  suiject* 

leanaati  And,  from  what  research  I  have  been  able  to 
iMako,  Ihal  tbt9  qoestion  has  ^er  been  adjudicated^  either 
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A,LBAMr,     ib  this  state  or  in  any  of  our  sister  states. ;  but  all  the  atftbor^ 

,^^4!Xw      i^i^  ^  ^^^  English  books,  both  ancient  aad  oiodaniv  eslab^ 

GoATBs      lish  the  ri^  of  the  widaw,  to  be  endowed  of  such  mmes  «i 

CBKsvKn.    ^^^  '^^'^  opened  and  worhed  during  the  life  of  the  hoe* 

band«(a;) 
zl!4^r^'  Mrs.  Coatesf  then,  is  entitled  to  be  endowed  of  the  ote 
bed  in  question*  The  admeasuren  were  in^pilar  ia  under- 
taking to  decide  i^on  her  right  in  the  land.  It  belonged  to 
the  Surrogate  to  determine  what  proportion  of  the  pvenusea 
should  be  set  ofi^  and  it  was  the  duty  of  the  admcasnrers  kf> 
•obey  his  order«  What  fiiGts  appeared  before  the  Sonegpite 
the  Court  cannot  know  ;  but  it  is  to  be  presumed  that  he 
decided  correctly,  and  according  to  the  facts  presented  to 
him.  4 

Another  questifMi  for  our  4:onnd6ration  is,  whether  the  ap- 
pellant was  entitled  to  one  iUird  or  <Mily  ^nc  mxA  of  the  pro* 
(j')^*^^'>«  perty.  ItkflUchcodcv.  BMrri^gion^(jf)  it  was  decided  that  ithe 
widow  of  the  mortgagor  was  entitled  to  doweri  the  mort*' 
gage  bein^paid  up,  and  the  tenant  deriving,  tide  through  the 
mortgagor,  the  mortgagee  baring  never  enteied  or  forecloeed 
(0  7  trf.278.  bis  mortgage;  In  Collins  v<  7Vrry,(e)  thedettaodant  shew- 
ed title  from  cxie  Mtrricki  in  .1 775,  to  her  hnsbind.  Ffooi 
him  it  passed,  tbroogh  Parsons  and  WinMafh  to  the  tenant. 
The  tenant  produced  a  mortgage  from  JUtmeir,  in  1 779; 
which  was  duly  assigned  to  the  administrator  of  Whmton^  andk 
upon  which,  as  appeared  by  an  endorsement^  interest  wan 
paidj  in  1 784.  The  Court  decided  in  favour  of  the  dcoMUH 
dant ;  and  among  other  things,  sagr*-^^  A  naontgage,,  befom. 
foreclosure  or  entry,  is  not  now  regarded  as  a  l^gal  titley 
which  a  stranger  can  set  up*  It  can  only  be  need  by  ihd 
mortgagee  and  his  representatives.^'  It  is  added-^^  Hii^ 
purchase  of  the  mortgage  was,  in  effiset  a  dischaiy  ef  thai 
mortgage,  in  favour  of  the  title  under  tiie  mortgage/  k  in. 
therefore  extin^isbed,  and  ^6  title  of  the  tenant  lektea 
back  to,  and  is  founded  on  the  seisin  of  the  husband*'^  In 
4So!  *  St<m  v. .  Tiffu{a)  the  Court  decided  that  the  widow  of  li 

mortgagor  for  the  purchase  money,  the  deed  and  mortgage 
being  cotemporancous,  is  barred  of  her  dower,  by  foreclo- 
sure  of  the  mor^ge.    A  question,  tb^,  presents  itsell^ 
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vrhether  the  purchase,  by  th<i  respondent^  of  Harmon's  mort*     albant,  , 
gugei  is  to  be  Oomiderecl  atiextingurehmentof  it,  or  whether  ^^^^^^j^^- 
h»  possedsioti  n  to  be  considered  an  entry,  ander  the  mort"      Coatbs 
.gige,  in  the  aatum  of  a  foreclosure.    The  spirit  of  the  ca*     chkIVer^ 
66S  cited  seems  to  be  this ;  ttiat  where  the  tenant  in  possess- 
km  eaters  by  virtue  of  a  purchase  froni  the  mortgagor,  then, 
A^  wakMStqmM  purebase  of  the  mortgage,  by  him,  is  an  e«« 
ti&gairiiment,  and  the  wtdow^s  right  relates  back  to  the  purv 
ehiiM  by  her  husband,  and  she  shttti  recover.    But  where 
Ae  tenant*  enters  by  f  irtue  of  a  fdreclosure,  or  after  a  for-« 
Ibitere  fer  fion^payment'  of  the  money,  then'  the  estate  ii  ^^ 

deedied  never  to  have  vested  in  ttie  husband,  and  the  widow 
la  BPOt'  emitted  to  dower. 

In  this  view  of  the  case,  Mrs.  Coatts  is  entitled  to  dower 
in  the  whoMrf  Ihe'pvemises,  according  to  the  value  at  the 
time  of  alienalkHi  by  her  husband.  The  Surrogate,  there- 
fere,  was  ri^  m  directing  the  admeasurers  to  lay  off  ons 
ihMt^  bymeles  and  bounds,  and  the  admeasurers  erred  in 
iadoptsag  a  idiflerent  mie.  They  ought  to  have  assigned  to 
Ae  widow  ooe  Ifaird  of  the  whole  estimated  value  of  the 
|fW>peffiy^  deducting  the  valu^  of  the  improvements  made 
Mee  the<s|Je  by  her  husband.  If  praottcable,  they  should 
kave  givw  fa^r  a  proportion  of  iStue  ore^bed,  assigning  to  the 
ttnaot  Us  own  ii^ipfcnrMieftti*  If  iucfa  a  divisron  was  im- 
IvactkaUe,  thenlheiy  shouhl  have  directed  an  Alumait  oc- 
mp<mt^0fih€  wMe,  0r  a  jA«fv  of  the  profiu^  always  secu- 
itiig  to  the  tenant,  under  oar  0tatute,(6)  his  own  improve*  (p)  Seu.  28, 
Msents,  or  aMitabie ^thm^nce  for  the  use  of  them.  ^  L^eo'  ^* 

-  It  waa  objeeted,  on  the  argument,  that  a  Surrogate's 
€Mftf  19  sol  a  fit  tribunal  to  be  entrusted  with  p^roceedings  of 
Ihaa  natufe*  This  objeclioD  has  no  weight.  The  l^sla- 
itae  Iwafmo  Oe  power,  and  1  can  aee  no  reason  why  three 
arimeasaveAsae  aot  equally  competei^  wilfa^t|ie  Sberiffy  to 
iwhft  »  jnstpartiliOn* 

^ccordiogly,  the  following  rule  was  entered : 


*. 
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CASES  IN  THE  SUPREME  COURT 


ALBANT, 

OctobRr,  182$. 


CoATSf 

V 


^  In  the  matter  f^ Maria  Coates^  afpeUant^ 

and 

Abijdh  CheevtTj  appelUt. 

On  reading  and  filing  an  appeal  ih>m  the  admeasurement 
of  dower,  made  in  pursuance  of  an  order  of  the  Siirrogiata  of 
the  county  of  Essta^^  and  the  affidavits  and  pap^v  accoos" 
panying  the  said  appeal,  it  is  oajmbrbd,  tiiat  the  admeasure* 
ment  of  dower  heretofore  made,  be  set  aside  and  vacated  \ 
and  that  the  admeasorers  proceed  to  assign  to  the  said  Maria^ 
her  reasonable  dower  in  the  lands  and  tenements  mentioned 
and  described  in  the  order  of  the  said  Surrogate ;  and  where* 
as  it  appears,  that  on  the  premises,,  in  which  dower  is  claim- 
ed, there  is  a  valuable  intn  ore  btd^  which  John  Coatis,  die 
husband  of  the  said  Maria^  opened  and  Woffbed  in  hit  life 
time,  and  that  he  was  the  owner  and  pioprietor  of  flue  said 
lands,  when  the  said  ore  bed  was  opened  and  worked  as 
aforesaid ;  by  reason  wber eof  the  SMd  Maria  is  dowabte  of 
and  in  all  sach  ore  beds  on  the  said  premises,  aa  wervy  in  htt, 
opened  and  wiov^  before  the  death  of  her  said  bnsbasid, 
and  wherein  he  had  an  estate  of  inberitande  during  the 
coverture;  It  is  further  onfe/^d,  tbat  in nakiaig the  asaign- 
ment,  the  admeasurers  estiaiate  the  annaal  vvlileof  the.i(M 
beds  that  had  been  opened  as  aftnesaidy  9%  pari  of- ike  vshie 
of  the  estate  of  which  the  said  Mmia  n  dowabl#;  thatiie 
admeasurers  may,  in  their  discretion,  assij^  the  d<>w«r  of  4he 
said  Maria^  in  land  set  out  fay  metea  and  boonda*  and  ossi* 
taining  none  of  the  said  one  beds^  or  tbejr  muf  inokide  nhj*o{ 
tiie  said  ott  beds,  so  as  afereaaid  opened,  in  the  said  astf^- 
iBent^de8ciihing.thettspt»ifieally,ifthef«trti£islnr  iandsia 
which  they  tie  should  not  ako  be  assigned ;  but  if  thoae  ladb 
sboaUL  be  inehided  in  the  assignmevt,  the  opes  ete  bads 
withis  them  need  not  bo  aodescrflbed,  bdng  partof  tbehmd 
itself  assigned  ;  or  the  said  adraeasnrers  may  divide  the  en* 
joyment  or  perception  of  the  profits  of  any  of  the  said  open 
cure  beds,  by  directing  a  separate  alternate  enjoynsent  of  the 
whole,  at  short  periods,  proportioned  to  the  share  each  party 
had  in  the  subject,  or  by  giving  the  said  «Mbfia  a  proportion 
of  the  profits.     In  each  and  every  ease,  however)  the  said 
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kaAi^ftsar^iiB  are  not  to  take  into  account  or  assign  idwet  of  AlBAiffr, 

any  part  or  portion  of  said  ore  bed  opened  by  said  Ahijah  ^^-^1^1^^ 

Gieeter  and  others,  since  the  death  of  the  said  John  CoaitB^  Dicsairsoif 

nor  the  improvements  made  on  the  said  premises  by  the  said  GiLLrLAWP- 
JIbijah  Chtevtr,  and  others  since  the  death  of  the  said  John 


tft^shm 


John  D.  Dickenson  Against  William  GiLLiLANf>« 

Oq  the  16/A  of  August,  1798,  Thomas  Bay  and  Harmon  Where  AoiK- 
Jta^,  admimstrators  of  JoAn  iBoy,  deceased,recovercdajudg-  ^^  t«^t 
ttent  in  this  Court  againdt  WUliam  CHllUand.  which  was  B,  prior  to  th« 
docketed  on  that  day.  Under  a^* /a.  upon  that  judgmenti  \%\\*  hM^ 
JoAfi  iX  Dkkensm,  on  the  3d  July,  1881,  purchased   at  ^^^  *?•  '^ 

.  upoa  the  lenue 

sheiiflPs  sale  the  lands  hereinafter  mentioned  as  sold  upon  Che  of  B  eesMd 
execution  in  this  cause*  The  sale  under  the  Bay  judgment  JJiJ^Soat  * 
ivasata  Ind  ot  ^1746.  Dichtnsfm  aftenrards  reeeived  a  jiidg;iiieDt  ere« 
deed  upon  that  sale,  dated  October  4th,  1 829.  ez^ration   of 

On  the  29tt  October,  1821,  the  Sheriff  of  Clmtan  torn-  J^y«"  fr<«» 

that  time. 

kfj  undcr^  and  by  virtue  of  a  /•  fa*  against  GiUiland,  A  sale  ondef 
in  fliis  cause,  the  judgment  in  which  was  docketed  May  1 5(A,  J^^^  *»  "uSi 
.1798,  sold  to  jDicAen^on,  at  a  bid  of  {1593,  (and  executed  as  the  3<f  of 
iMod  duly  filed  the  proper  certificate  thereof)  sef  eral  tracts  of  mi/'  sheriff^ 
land  lying  in  that  county,  particularly  described  in  the  cer-  J*^  ^y  ^^ 
tificate,  TiM.  two  parcels  for  {1500,  excepting  thereout  an  months,  wiu 
4Cre  conveyed  by  GiUiland  to  one  Prinze,  July  17ih,  1 810 ;  ^  ^  •J^J 
sno&er  parcel  of  50  acres,  tberetofone  conveyed  by  GUKland  creditor  wbos# 
to  and  occupied  by  one  Brornn,  was  sold  separately  at  {50 ;  iatermediate 
tuottier  parcel  of  20  acres,  conveyed  by  Qillitand  to  one  Ktithj  ^^^^^  ^ 
Jmmary  Ut,  1809,  was  also  sold  separately  for  $9Q ;  anoth-  the  time  of 
•r  tract  of  100  acres  was  sold  separately  for  {10;  another  a^"^"°£J 
0f  50  acres  for  {10;  and  PrmdU^s  one  acre,  excepted  from  ^^^  ^^^  ^ 
the  two  parcefa  first  mentioned,  was  sold  separately  for  {3*  ceotioii  aeci* 
GiliUand  made  no  efibrt  to  redeem ;  bat  Keith,  the  own-  ^l^^"f 

'  '  deiiTered      tp 

er  of  the  30  acres,  redeemed  the  same  by  paying  the  {20  bid  tfaesheriff,  pn^ 
tberefor,  with  iOptr  cent,  interest.  a^    m) 

Vor«  I.  61 
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AiiBANY,  On  the  21lh  of  January,  1819,  BarentmdJohn  R.  Bleeck- 

^i^^^^'  ^r  recovered  a  judgment  against  GiUiland,  in  the  Court 

DicKBMsoir    of  Common  Pleas  of  Clinton  county,  for  ^0,99,  wjiich  was 

GiLLiLAHD.   ^^^'^^t^^*  ^^  *^^^  ^^y  'ast  mentioned.     On  the  29iA  Jtmuar^p 

1833,  VinalLuce^  under  a  written  power  of  attorney  for  that 

pursuant     to  purpose  from  the  Bteeckers^  applied  to  the  Sheriff  to  redeem 

44^  Ta.  238,"**  ^''  ^^^  '^"^^  ^^'^j  except  the  20  acres  redeemed  by  tCeitk* 

3)    in    which 

case  it  lies  with  him  to  show  this  affirmatiTely  ;  for  it  wiU  not  be  intended,  from  the  mew 
circumstance  of  a  sale  having  been  made,  by  virtue  of  an  execution,  on  the  judgment,  on 
the  Sd  July^  1821,  or  any  day  intermediate  that  time  and  the  Wi  of  ^pril  preceding 

Whether  the  extension  of  the  lien  for  three  months,  by  the  act  oi  April  3d,  18^1,  ia  to  he 
Computed  by  calendar  or  lunar  months  ?    Qurre. ' 

Where  D  obtained  a  judgment  a^nst  G,  which  tbound  all  his  lands,  and  G  aflM*'> 
wards  sold  and  conveyed  one  parcel  of  his  land  to  P  and  another  parcel  to  K,  and  then  B 
and  B  obtained  anothe*  judgment  agafUst  G,  which  bound  the  f(6sidue  of  his  Itods,  and 
then  G's  lands  were  all  sold  by  execution  upon  Ds  judgment,  in  separate  parce]i,,waJ  faf* 
chased  by  D,  at  distinct  sums  for  each  parcel,  and  the  parcels  sold  by  G  to  P  and  ^  were 
set  up  separately,  and  bid  off  by  Ont  distinct  sums,  Ae^  that  P  and  K  migM'TiJipeetiT^ 
redeem  the  parcels  purchased  by  them  of  G,  on  paying  the  sum  bid  there6>r,&c.  and  wece 
not  bound  to  pay  the  sum  bid  for  all,  or  any  other  of  the  lands  sold  npon  the  execution  ;'  m 
it  is  the  same  as  if  each  of  the  parcels  had  been  sold  to  separate  purcbaiSerB. 

Htld^  also,  that  B  &  B  might,  as  judgment  creditors,  redeem  according  to  the  extent  of 
the  lien  created  by  their  judgment,  \iz  on  paying  the  amount  bid,  &c.  for  itit  lands,  ei^do- 
sive  of  those  sold  to  P  and  K ;  but  that  they  ^d  no  right  to  redeem  thel|Ads;MJd  by.Cir 
to  P  and  K,  because  their  judgment  was  not  a  lien  thereon.  Yet  the  circumstance  of  pay« 
ing  the  money  bid,  atad  taking  a  deed  therefor  of  the  sheriff,  together  with  0ie  Mhtt-  lands 
which  they  bad  a  right  to  redeem,  would  not  vitiate  the  deed  as  to  the  latter. 

A  junior  judgment  creditor,  in  order  to  redeem  lands  from  a  purchaser  upon  execution, 
according  to  the  3d  section  of  the  act  in  addSUitm  io  an  act  cancertMn^juignuntf  mmd  ccc- 
cutim*^  mast,  within  15  months  from  the  time  of  the  sale,  pay  the  amount  bid  by  the  pur- 
'chaser,  together  with  interest  thereon,  at  10  per  cent,  per  oMnt/m^  from  the  time  of  tttb  sslif, 
or  he  is  not  entitled  to  a  deed ;  nor  can  Uie  shcM-iff  dispenee  with  the  payment  of  thai  stun, 
or  any  part  thereof;  and  if  he  give  a  deed  witliout  receiving  the  money,  it  will  be  roS^, 
for  he  is  a  special  ageht,  fmd  must  poivtie  bis  authcvit^  tthcUy* 

If  less  than  the  10  per  cent,  be  paid  to  the  sheriff,  though  the  deficiency  be  paid  to  him  by 
the  judgment  creditor  after  the  15  months,  it  will  not  ^'^ry  the  case  ;  for  the  payment  of  tlie 
money  at  10  pw  cent,  within  the  15  months,  is  a  condition  precedent  :<  nor  doM  tit 
make  any  difference,  that  both  the  sheriff  and  the  creditor  suppose  7  per  cent,  to  be  enou^, 
by  reason  whereof  payment  is  made  at  that  rate,  within  the  15  months  ;'  and  nAet  thattfiiiB, 
and  after  the  deed  is  given,  on  discovering  the  mistake,  the  deficiency  is  immediate\y  paid. 

Una  mistake  of  the  law^  against  which  the  court  cannot  relieve.  \  '^ 

Whether  they  would  relieve,  had  it  been  a  mere  mistake  aifacU  ns  ft  mimiiHitiflap? 
^MLcre* 

It  teems  they  would*  * 

Whether  the  15  months,  allowed  by  the  statute  to  a  junior  judgment  ereditor^for  ra» 
deeming,  are  to  be  computed  as  calendar  or  lunar  months  ?     Quere. 

The  orders  of  this  court,  on  summary  application,  are  not  ret  judicata  ;  hot,  on  motite., 
it  is  their  duty  to  direct  and  control  their  officers  in  their  official  acts ;    wit  accordiagl^, 
where  one  has  purchased  lands,  upon  execution^  which  are  not  redeemed  within' 15  monSia, 
-tiiey  will,  by  a  rule,  order  the  sheriff  to  give  hisu  a  deed  of  ooavayanca. 

Bat  they  will  not  make  any  order  touching  a  deed  of  the  same  lands  from  the  sheriff  to 
another,  giren  under  pretence  that  he  had  redeemed  as  a  junior  Judgment  creditor ;  wKeiHB. 
as,  in  fact,  he  had  not  redeemed,  but  bad  merely  attempted  to  redeam,  andby  miateke  Jbad. 
paid  too  small  a  sum :  for  the  deed  being  void  of  itself,  an  order  is  unnecessary,  and  a  rale 
direeting  the  sheriff  to  convey  to  the  porehaser  answers  him  every  requisite  porpaie. 

Form  of  this  rule. 

It  seems  that  an  affidavit  is  inadmissible  eTidenoe,  unless  entitled  in  the  cause  in  wlu<^ 
the  motion  is  made. 
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He^oflered  to  pay  ^1710,63,  being  the  amount  of  JDicftenson'^  Albany, 
bid,  with  onlj  7  per  cent,  interest  thereon  from  the  time  of  °^^^,^Ji^^ 
the  last  sale,  and  demanded  a  deed  in  the  name  and  behalf  Dickensov 
of  the  Bleeckers*  The  Sheriff  received  the  money,  and  G^jJ^^jn). 
executed  such  i'deed  as  was  demanded,  drawn  anH  prepar- 
ed by  Luce^  of  all  the  lands,  except  the  20  acrQS.  Both  the 
SherifT  and  Luce  stated  in  their  affidavits  that,  at  the  time, 
they  supposed  the  7  per  cent,  to  be  enough ;  and  did  not 
know  that  10  per  cent,  was  required.  The  deed  to  the 
Bleeckers  recited  the  certificate  and  tha  sum  really  paid  by 
Ltice  and  that  the  interest  was  7  per  cent,  per  annumm  Luce 
swore  that  he  did  not  advise  the  Sheriff  as  to  the  amount 
proper  to  be  paid;  he  had  made  a  calculation  at  7  per  cent. 
bat  was  not  a  professional  man,  and  did  not  know  what  the 
law  required.  He  supposed  7  per  cent,  enough.  That  aa 
Attorney  at  law  was  present,  and  acted  as  counsel  of  the 
Sheriff  in  relation  to  the  execution  of  the  deed  ;  be  did  not 
leara  till  the  2\st  July^  1823,  that  10  per  cent,  was  necessary. 
On  finding  bis  mistake,  he  did,  as  early  as  the  24/A  of  Au- 
gmi  tbereafteiTy  go  to  the  Sheriff  and  pay  him  ^61,  supposed 
to  be  the  deficiency,  in  behalf  of  the  Bleeckers.  That  the 
money  first  paid  was  enough  to  redeem  all  the  parcels  of 
land  sold  and  unredeemed,  except  the  one  acre  of  Prindle, 
and  the  50  acres  occupied  by  Brown.  The  Bleeckers  swore, 
that  they  instructed  Luce  to  pay  all  the  money  required  by 
law  ;  and  the  Sheriff  stated,  that  by  reason,  as  he  believed^ 
of  bis  mistaking  the  law.  Luce  had  not  paid  the  requisite  a- 
mount»  On  discovering  that  the  \0 per  cent,  had  not  beea 
paid,  Dickenson  demanded  a  deed  of  the  Sheriff,  which  he  re-^ 
toed  to  give. 

Dickenson  swore,  that  the  second  sale  was  procured  by 
bim,  in  order  to  confirm  the  title  acquired  under  tlie  first^ 
and  to  secure  a  large  demand  due  to  him  from  Gilliland; 
but  the  affidavit  in  which  he  stated  this  fact,  and  which  also 
stated  the  Bay  judgment,  and  the  sale  under  it,  was  entitled 
Thomas  Bay  ^  Harmon  Bay,  administrators,  ire.  v.  William 
Gilliland ;  and  it  did  not  appear  at  what  time  the  cxecutioa 
on  this  judgment  had  issued ;  whether  before  or  after  it  cea- 
sed to  be  a  lien  within  the  statutes.  (Sess.  36,  ck.  50,  s*  1, 
1  jR.  L.  500,  and  sess.  44,  ch.  238.) 
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ALBAfiTy        A  motion  was  made  (at  the  Hst  term,)  for  a  nil$  that  tbt 

^^.^JX^^     Sheriff  of  CliiUon  execute  a  deed  to  Didcttistm. 

PiCKENgOS  w    WT    rw  »% 

V.  /•  r  •  Henry ^  for  iDicA^mom  t|ie  plaiotUfaod  purchase^.  ^][ 

GiLLiLAiTD.   ^jj^  g^  section  of  the  atatqte  in  addition  to  ^|C  act  concern- 
(6)  5eM.  43,  ingjadgments  and  executions^Ci)  the  officer  celling,  instead  pf 
^  ^^'  executing  a  deed^  is  to  give  the  purchaser  a  certificate  de- 

scribing the  lands  purchased,  the  sum  paid,  and  when  the^ 
purchaser  will  be  entitled  to  his  deed,  unless  the  same  shal^ 
be  redeemed  as  provided  by  the  act ;  and  the  Sheriff  is  to 
file  a  duplicate  of  this  certificate,  within  10  days  after  th« 
sale,  with  (be  Clerk  of  the  county  where  the  lands  lie.     By 
the  2d  section,  it  is  made  lawful  for  any  defendant,  his 
heirs,  &c«  or  grantees,  witfiin  one  year  from  the  salej  to 
redeem  the  lands  sold,  by   paying  to  the  purchaser,  bis 
executors,  &c.  or  assignees,  or  to  the  officer  who  sold  thQ 
same,  the  sum  of  money  which  may  have,  been  paid  on  the^ 
piirchase,  together  with  the  interest  thereon,  ai  the  raU  of  10 
per  cenhtm  per  annum^  from  the  lime  of  such  sale;  and  m 
such  payment  being  made  as  aforesaid^  the  said  S0le  and  the 
certificate  thenupdn  granted,  shall  he  null  and  void^    The; 
3d  section  provides,  that  it  shall  also  be  lawful  for  any  credi- 
tor of  any  defendant,  whose  lands  shall  have  been  8o)d,  &c« 
who  shaU  have  a  decree,  &c.  or  a  judgment,  &c«  against  the 
defendant,  which  shaH  be  a  /ten  on  his  real  estate,  j&c.  with- 
in 1 5  months  after  such  sale,  in  default  of  the  diBfeadant,  to 
redeem  the  lands,  &c«  so  sold  in  the  manner  prescribed  in 
the  id  section,  ire*  and  whenever  any  creditor  shaJI  redeem 
such  lands  or  tenements  as  aforesaid,  he  shall.be  eatitted  to, 
and  acquire  aU  the  rights  of  the  original  purchaser  thererf* 
This  section  flien  provides  for  redemption  by  creditors  bold- 
ing  subsequent  successive  liens^  at  7  per  cent*     The  creditor 
who  first  comes  to  redecno,  and  pays  the  10;7er  ceni.  is  sab- 
stituted  for  the  original  purchaser.    The  4th  se(;tion  pro- 
vides, that  if  the  lands  sdd,  riiall  not  be  redeemed  as  efort" 
said^  either  by  the  defendant  or  the  credilpr»  within  the  15 
months,  it  shall  be  the  diity  of  the  officer  who  sold  to  coao- 
plete  the  salCf  by  executing  a  deed  of  the  premiiea  to  jfibe 
purchasi^r. 
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^e  of  redemptiiMi  upon  ibis  $^i^  W99  Uiaited.to  the  34  of     ^^^^^^ 

October  J  1833*    On  the  39<A  of  October  y  the  land  was  sold    Pxf^Kcss^v 

oTer  again,  as  to  which  the  period  of  redemption  ended  the  qu.v][Ls9 

39/A  January,  18239  allowing  the  15  iponthB  to  be  leckoned 

a$  calendar  and  not  lunar  months*    It  is  not  till  the  last 

period,  the  39/A  January ^  that  Luce  mad^  the  ofier  to  redeeo^ 

when  more  than  18  months  from  the  first  sale  had  elapsed* 

flliis  was  after  Diekenaon^s  right  had  Tested  under  the  ^t 

s|ile,  and  he  was  entitled  to  his  deed  widiin  the  terms  of  th^ 

statute.    The  judgment  of  the  Bleeckers^  therefore,  bad  cea^ 

sed  to  be  a  lien.    . 

But  lis  to  the  after  sale,  the  lien  of  the  Bie^ker  judgment 
was  not  only  defeated  by  ^  title  vestii^  under  the  first  sakii 
but,  as  to  a  portion  of  tfiis  land,  it  never  did  and  never 
could  have  attached.  As  long  ago  as  Ju/y  Xlth^  18^0,  and  be? 
fore  the  Pleeckers  obtained  thar  judgment,  one  acre  of  these 
lands  was  sold  by  OUliland  to  Prindh*  This  is  included  ii| 
pie  Sheriff's  certificate  to  Dtckenson,  and  in  the  deed 
l^ven  by  the  saiiae  Sheriff  to  the  BUedoertj  and,  as  we  coo* 
tend,  avoids  the  deed  as  to  the  whole*  One  has  no  right  to 
redeem  under  a  judgment,  nnless  it  be  a  lien  on  the  wbol^ 
land  to  be  nedeemed*  The  defendant  must,  by  the  second 
stetion,  pay  the  enthre  debt*  The  third  section  requires  the 
fame  tbii^  of  the  creditor  who  comes  on  his  default*  It 
declares  that  be  'diaU  i^edeam  in  ike  tmnner.  r§ptire4  bjf  ih» 
^tectum,  and  it  is  plam  there  ean  be  no  partial  rad^aftp^ 
lion,  be^^«e  tljue  credit^  acquirfs  all  the  rights  of  Qia  on*- 
gina)  purchaser*  Ha  cannot  split  these  rig^,  and  redeagu 
piore  or  less  of  ^  or^al  purchase,  at  hia  pleasnva* 
Here  were  30  acres  axprassly  excaptad  froai  the  Sbariff^fi 
deed,  which  had  bean  sold  by  GUUland  lo  KeHk  in  }$09. 
Bkeckers^  judgment  was  not  a  lien  upon  (iiis  pavoeL*  In  the 
pfotur  of  Eruin  y,  Sc^rivsr.io)  it  is  deeded  that  tkaia  can  sJJ  ^^  '''^ 
be  BO  redennption  without  a  ken^  wbicb  must  ba  co^iLtaasive 
with  the  purchase^  and  the  ofier  tf>  redeem  must  be  all  of  fba 
land  bound  by  tba  judgment ;  that,  if  only  a  part  of  the 
land  sold  ia  boandi  tt»m  can  be  radaamed*  The  one  aqra 
was  sold  9  years,  an^  the  20  acres  a  vtill  laag^ir  tisf^  hafora 
4ie  Bleu^^r  ji^f^mt  was  atitam4* 
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ALBANTi         Wc  also  object  that  the  offer  was  not  in  time.    The  com* 

il^->jiw^'  putation  of  the  15  months  was  made  as  calendar,  not  lunaf- 

DicKENsoH    months  ;  whereas,  according  to  Loring  v.   Hall%ng,{d)  it 

J-,   '  J'  should  have  been  the  latter.     It  is  said  there,  that  "  where 

the  word  month  is  used  in  a  statute,  without  the  addition  of 

11?  ^^  *^^^'  calendar  or  any  other  words,  to  show  that  the  legislature 

intended  calendar  months,  it  is  understood  to  mean  a  lunar 

month.'^ 

Another  and  a  conclusive  objection  to  the  claim  of  the 
Bheekers  is,  that  on  the  29fA  of  Jan.  1823,  when  the  deed 
to  these  gentlemen  was  e;Eecuted,  the  principal  sum,  with 
7  per  cent*  only,  instead  of  lO^per  cent,  was  paid.  Of  this 
fact,  there  is  no  doubt,  and  it  is  recited  in  the  very  deed  un- 
der which  they  claim,  besides  being  admitted  by  the  sup- 
plemental payment.  The  Sheriff  has  not  pursued  bis  au- 
thority. Being  a  ministerial  officer,  and  bound  to  pursue  his 
authority  strictly,  omitting  to  do  so  renders  the  deed  a  nullity. 
He  cannot  thus  divest  our  rights  at  his  discretion.  He  was 
bound  to  give  Dickenson  the  deed,  notwithstanding  the  ten- 
der and  the  dfeed  to  the  Bleeckers.  For  all  purposes  of 
right,  the  Court  will  consider  this  as  done,  from  the  29/A  of 
Janvary.  The  redemption,  by  paying  the  principal,  with  10 
per  cent,  is  a  condition  precedent,  prescribed  by  positive, 
law,  and  cannot  be  dispensed  with  by  a  ministerial  officer. 

Oaklj/t  contra.  Dickinson  coulA  acquire  no  title  to  these 
premises,  till  the  execution  of  a  deed ;  and  the  sale  and 
certificate  are  therefore  to  be  regarded  as  mere  incipient 
steps.  We  have  a  deed,  for  which  we  have  paid  the  full 
price ;  and,  although  7  per  cent,  only  fras,  at  first,  paid,  it  was 
ultimately  made  up  to  10  per  cent,  by  the  subsequent  pay- 
ment. Dickenson  has  all  his  money,  at  the  very  price  which 
he  has  himself  set  upon  the  land  ;  he  sustains  no  injury. 
Under  these  circumstances,  he  comes  to  the  equity  powers 
of  this  Court,  to  set  aside  our  deed  and  for  an  order  that 
a  deed  be  executed  to  him. 

The  Court  ought  not-  to  interfere  in  this  summary  mode, 
when  the  party  has  a  more  fit  and  competent  tribunal  in  the 
Court  of  Chancery.  This  Court  will  not  seek  to  enlarge 
its  equitable  powers,  which  are  generally  exercised  upon 
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special  motion,  with  very  imperfect  powers  to  elicit  facts ;     Albany, 
leaving  the  party,  at  the  same  time,  without  the  means  of     v.^->yX^y 
having  the  decision  of  the  question  reviewed  on  appeal.  A    Dickbnbov 
Court  of  Chancery  might,  if  necessary  for, the  purposes  of  Qij^j;,^^, 
justice^  decide  the  deed  good  in  part   and  void  in  part. 
This  is  frequently  done  upon  equitable  principles,  known 
and  recognized  in  that  Court.     The  whole  ground  might 
there  be  reviewed  upon  the  equitable  rights  of  the  parties,  as 
deducible,  not  only  from  the  circumstances  of  the  sales  and 
redemption,  but  the  value  of  the  premises  compared  with 
their  respective  claims.     The  mistake  of  the  Sheriff,  being 
a  publick  officer,  would  be'  corrected  there.     Even  the 
mistake  of  a  private  individual  will  be  corrected,  so  as  to 
work  no  prejudice,  where  there  is  no  bad  faith.  A  variety  of 
instances,  in  which  this  power  will  be  exercised  by  a  Court  of 
Equity,  ai*e  collected  in  1  Maddock^s  Chancerjfj  41  to  50.  To 
afibrd  every  possible  facility  for  redeeming,  would  moreover         ' 
accord  with  the  policy  of  the  statute,  which  was  intended 
to  prevent  a  sacrifice  of  property,  and  holds  out  an  induce- 
-ment  to  bid  a  full  and  fair  price,  if  the  purchaser  means  to 
retain  the  land  itself,  or  the  amount  of  his  debt,  if  his  ob- 
ject is  to  save  that.     The  first  judgment  creditor,  coming  in 
to  redeem  from  the  purchaser,  holds  both  for  the  sum  which 
he  pays,  and  the  lien  which  he  has  upon  the  lands  sold* 
This  is  our  situation.    As  judgment  creditors,  we  are  sub- 
«tituted  for  the  original  purchaser.     The  4th  section  de- 
clares our  deed  as  valid  and  efftctual  in  the  law  as  if  we  had 
been  the  original  purchaser.     The  deed  alone  can  transfer 
a  title.     Until  this  is  executed,  all  the  proceedings  are  m*> 
ehoate^ 

If  the  Court  have  a  discretion  as  to  interfering  on  this 
motion,  they  will  not  do  it  unless  a  clear  equitable  case, 
is  made  out ;  and  they  will  then  do  no  more  than  will  place 
Dickenson  in  a  situation  to  enforce  his  right.  If  these  are 
executed,  there  is  no  need  of  this  application. 

Dickenson^ 8  rights  under  the  jBoy  judgiKnent,  are  first  ia« 
aisted  on.  Under  the  sale  upon  this  judgment,  he,  by  his 
own  shewing,  has  a  deed ;  and  the  Court  will  not  interfere 
to  enforce  that  sale  against  ns.     But  this  is  said  to  destroy. 
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AiHAttt,    Am  Uirt  bf  out  tddgroetit  ^nd  tkis  to  def«^  oor  right  of  re^ 
^^^^^^^4^  demplion  o{K>d  tM  second  sale.    It  is  a  sufficient  «nsirer  to 
DiotftvMtt    this  gmand  of  the  m€»tion)  that  th6  liffidavit  which  sets  up 
etfiuIl%M«    ^  fi^  judgment,  ^d  the  sale  uodet  it,  is  not  entitled  in  thig 
cause.    Being  entitled  in  the  Bay  suit,  it  cannot  be  read 
here.    It  is  a  universal  rule  that  the  affidavit  most  be  est!' 
tied  in  the  cause  in  which  the  motion  is  made.    {Executors 
efPhelpt  V.  Hally  5  John.  R^.  367,  and  the  cases  tfaene  oi- 
led.) 

But  again :  It  does  not  s^iyear^  that  any  certificate  of 
that  sale  wis  given  or  filed,  though  it  took  place  snbaeifoeat 
to  the  act  which  requires  this  to  be  done.    This  is  the  rea- 
son, probably,  why  the  second  sale  took  place.      Another 
objection  is,  that  more  than  10  years  from  the  91ft  day  of 
^^prU^  1811,  had  elapsed  before  the  sale :  so  that  by  the 
(e)  1  R.L.  statute  {aeis.  36,  cA«  50,^.  l,(e)  this  jadgment  had  ceas- 
ed  to  be  a  lien  upon  the  lands  ;  nor  is  it  operative,  so  as  to 
kffect  the  Bleecker  lien^  which  remains  notwidiBtandiag  the 
sale*    It  does  not  ^)pear  when  the  etecution  issued,  so  m 
to  enable  the  Court  to  see  that  it  hei  any  effect  within  the 
r  n  Self.  44  subsequent  statute(/)  extending  this  Henm    Dickemon,  then, 
eh.  238.  must  be  deemed  to  have  sold  under  a  judgment  too  old  to; 

bind  the  land,  and  must  abide  our  right  to  redeem  from  the 
sale  upon  the  second.  It  is  also  veiy  questionable  at  leaa^ 
wbether,  if  the  lien  was  continued  to  (he  time  of  the  sale,  it 
would  remain  by  force  of  the  statute,  which  gives  a  certi&- 
eate,  up  to  the  time  of  the  deed.  If  the  lien  had  then  ceaa- 
td,  the  deed  from  the  Sheriff  was  void.  The  act  {sas. 
44,  ch»  338,  »•  3,)  passed  April  Sd,  1821,  extends  the  lien 
for  3  months  from  the  time  of  passing  that  act,  where  the  ex- 
ecution has  actually  issued*  These  are  lunar  months^  with* 
in  the  rule  cited  by  the  gentlenuin,  and  they  had  ejqpired  at 
die  time  of  this  sale,  which  was  on  the  Sd  Juiy^  1831,  full 
ftrce  calendar  months  after  the  passage  of  the  act.  So  that 
suppose  the  lien  to  be  continued  by  a  certificate,  it  was  dear- 
ly, in  this  case,  gone  before  the  sale.  There  was  no  lien  to 
be  continued.  But  a  sale  and  certificate,  at  most,  tranafera 
no  title.  It  is  merely  evidence  of  an  inchoate  and  condi- 
tional sale ;  and  until  the  deed  is  executed,  the  |)urchasef 
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hms  DO  lien  on  the  land.     This  was  decided,  in  Bissell  v.     Albany, 
Fayn,  (20/oA».  3.)  •  It  is  then  no  continuation  of  the  tietij  ^^^^^?3- 
and  in  either  point  of  view,  the  sale  is  void.     But  if  valid,  it   Dickkhsok 
was  waived  by  the  subsequent  sale.    Against  our  attempt  to  GauiAjrp* 
redeem  from  the  second  sale,  it  is  objected,  that  we  did  not 
come  in  time ;  and  a  computation  by  lunar  months  is  ifaiisted 
on  in  this  case.     We  grant  the  rule,  as  laid  down  in  Loring 
T.  Hailing  ;  but  tiiere  is  enough  in  the  statute  to  shew,  that 
calendar  months  are  intended,  according  to  the  rule  of  that 
case.    The -defendant  in  the  judgment  is  allowed  to  redeem 
io  one  yfiar,  which  imports  \^  calendar  months.     By  anoth* 
er  section,  the  creditor's  right  to  redeem  is  extended  to  15 
months.      The  legislature  never  could  have  intended  to 
•ompute  this  period,  a  part  by  calendar  and  part  by  lunar 
Bonths ;  so  that  when  the  whole  act  is  taken  together,  it  is 
plain  that  the  computation  intended  is  by  calendar  and  not 
loaar  months. 

To  the  objection,  that  the  pajnfnent  was  at  7,  and  not  at 
10  per  cent,  we  ansvyer,  that  the  purchaser  should  not  be 
allowed  to  avail  hiniself  of  the  Sheriff's  mistake  of  the  law, 
so,  as  to  defeat  the  right  of  the  judgment  creditor.  Suppose 
tfie  Sheriff  bs^d  trusted  to  the  creditor,  without  requiring  the 
payment  of  any  thing  ;  would  the  sale,  for  that  reason,  be 
void  ?  This  case  is  not  so  strong  as  the  one  supposed.  In 
Jacksmv.  Sternberg,{g)  this  Court  held  a  Sheriff's  deed,  Js)^J^hn. 
per  se,  evidence  of  title  in  the  grantee  \  and  the  Court  inti* 
mate,  that  they  will  not  allow  it  to  be  assailed  except  for 
iraud.  If  our  deed  is  void,  there  is  no  need  of  this  motion. 
So  far  as  that  is  concerned,  it  can  work  no  injury  to  Dicken* 
9on.  If  good,  the  Court  have  not  the  power,  in  this  summa* 
ry  way,  to  divest  the  title.  It  is  only  for  the  purpose  of  see- 
ii^  whether  it  stands  in  the  way  of  a  deed  to  Dickenson^  that 
its  validity  can  be  questioned. 

We  have  said,  that  the  Sheriff  might  have  waived  the  re- 
ceipt of  the  money,  and  trusted  the  judgment  creditor.  That 
he  may  do  so,  is  clear  from  analagous  cases.  The  right  of 
the  Sheriff  to  give  credit  is  recognized  in  Denton  et  al.  v« 
lAvingston*{h)    This  is  a  question  between  him  and  th^      ..v  ^ 

plaintiff,  or  the  original  purchaser,  and  dojes  not  aff^t  oi^r  da..  ^' 

Vol.  I  6? 
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ALB ANv,     right,  as  a  purchaser,  under  the  deed.    It  is  well  settled,  that 

^.^^J^^  '  an  irregalarily  committed  by  the  Shcriff,(i)  or  a  reversal  of 

DicKEivBoir   the  judgment  for  error,(  J)  shall  not  alTectthe  title  acquired 

GILI.ILA5D.    ^y^  purchaser.     The  8tatate(A:)  provides  that  lands  or 

goods  sliali  not  be  sold  without  advertisement.     Is  not  the 

r.  BaraettJ^  cererfony  of  advertising  as  essential,  and  as  much  a  condi- 

361**  7%  s^  ^^^  precedent  to  the  sale,  as  payment  of  the  money  in  this 

▼.  Roteoelt,  13  case  ?  And  yet  was  it  ever  heard  of,  that  the  title  acquired 

^(  1)  id  and  ^?^^  *^®  **'®  <50uld  be  defeated  for  want  of  an  advertise* 

vid.  Carter  t  mcxit  ?    In  relation  to  lands  there  is  an  express  provision,  to 

Jofm.    '  Rq>,  ^1^18  effect,  in  the  statute,  but  it  is  merely  in  affirmance  of 

^^-  -  „   ^    the  common  law. 

605,  s.  1^  H* '  Our  right  to  redeem,  however,  is  questioned  on  the  ground 
that  our  judgment  is  only  a  partial  lien.  Yet  the  certificate 
of  the  Sheriff  is  no  evidence  (hat  the  one  acre  had  been  coii^ 
veyed  by  Gilliland;  or  if  so,  it  may  have  been  re-conveyed. 
The  certificate  is,  in  this  respect,  a  mere  description  of  the 
property,  and  cannot  safely  be  relied  upon  as  determining 
the  title.  But  we  deny,  that,  because  our  lienor  right  of 
redemption  does  not  extend  to  all  the  lands  soM,  we 
are,  therefore,  unable  to  redeem  any  part.  Ktith  has  re* 
deemed  his  20  acres.  His  right,  it  seems,  is  also  to  be  deter- 
mined by  this  motion  ;  for  a  deed  to  Dickenson  will  have  the 
effect  to  divest  his  rights.  The  parties  being  thus  situated, 
by  the  by,  shews  more  strongly  the  propriety  of  reserving 
all  these  matters,  perplexed  as  they  are  with  a  multiplicity 
of  parties,  as  well  as  complicated  questions  of  right,  for  the 
decision  of  a  Court  of  Chancery.  Keith  redeemed  as  gran* 
tee  ;  as  such  he  had  a  right,  prior  to  that  of  any  judgment 
creditor;  Is  he  also  to  be  denied  the  right  of  redeeming  a 
part  ?  The  reasoning  which  goes  to  defeat  our  right,  goes  all 
the  length  of  destroying  his  because  he  did  not  redeem  the 
whole.  But  it  is  plain,  that  the  creditor  may  redeem  par- 
tially, if  the  subject  of  redemption  is  in  distinct  parcels  and 
can  be  severed.  Here  was  a  sale  in  different  parcels,  for 
different  sums.  It  is  the  same  as  if  there  had  been  separate 
purchasers  for  each  parcel.  Upon  any  other  principle,  the 
object  of  the  statute  may  be  defeated  in  every  case.  The 
fair  construction  of  the  statute  is,  that  the  creditor  may  re-* 
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clecini  to  the  extent  of  his  Uen,  and  the  case  cited  otErwin  albavt^ 
v«  Sckriver  is  not  inconsistent  with  this  reasoning,  in  that  ^^^^^^.^ 
case,  the  claim  was  bejond  the  lien,  and  the  mandamus  waa  Dickjehsobt 
properly  dented  on  this  ground;  All  that  the  Court  say.  GtixttANik 
about  the  right  of  the  purchaser  to  object  to  receiving  a  part 
of  the  purchase  money,  retainidg  a  part  of  the  land,  is  ex* 
trajudkiaL  It  is  not  law,  but  a  mere  expression  of  doubts 
whether  this  can  be,  on  account  of  the  great  inconvenience 
of  such  a  practice  to  the  Sheriff  and  the  purchaser^  The 
Steriff  must  give  distinct  deeds,  without  the  means  of  ascer- 
taining the  extent  of  the  Hen  ;  the  purchaser  is  tnade  a  ten- 
ant in  comnion  against  his  consent ;  and*they  very  properly 
turn  the  case  over  to  Chancery  on  account  of  its  doubt  and 
difficulty.  There  the  sale  was  in  common.  Here  it  is  in 
severalty.  The  reasoning,  there,  from  inconvenience,  does 
not  apply ;  ibi"  the  certificate  of  the  Sheriff  sets  forth  enough 
to  Enable  us  to  sever  in  our  redemption.  Having  a  right, 
then,  to  redeem  in  separate  parcels,  the  sale  being  so,  where 
is,  the  impropriety  of  applying  the  money  paid  to  all  these 
parcels,,  except  the  one  acre  of  Prindle  and  the  50  acres 
sold  to  Broum  ?  Deducting  these,  as  stated  in  the  affidavit 
of  Liic^,  would  leave  sufficient  to  cover  the  amount  bid  for 
the  other  parcels. 

As  to  the  objection,  that  payment  at  the  time  is  a  condi- 
tion precedent,  and  that  its  omission  cannot  be  relieved 
against,  this  may,  sometimes,  be  the  case,  as  between  private 
peraoos  ;  but  here  is  a  mistake  of  a  publiek  officer^  which  was 
the  reason  of  its  not  being  made  in  due  time ;  and  there 
is  a  distinction,  both  in  reason  and  authority,  between  t^et 
two  -cases.  In  the  first  case,  the  purchaser  buys  at  his  p^ 
il  and  must  look  to  the  authority.  In  the  latter  case  he  is 
not  bound  to  do  this* 

Henry  J  in  reply.  By  the  first  section  of  the  statute,  the 
certificate  of  sale  is  made  evidence  of  the  facts  contained 
in  it;  and  the  deed  of  the Bleeckers^  accepted  by  them,  and 
under  which  they  claim,  recites  the  very  certificate,  the 
truth  of  which  they  are  here  attempting  to  impeach.  They 
have  thus  acquiesced  in,  and  must  be  concluded  by  it,  la 
this  certificate,  the  one  acre  and  the  twenty  acres  are  men- 
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ALBAmf ,     tiontd  as^  having  been  sold,  the  one  to  PriicBc,  and  the  efikfr 
^>!^^^Jii^'  to  Keith.     This  is  conclusive  upon  the  Bktcker$;  or,  at 
DfCKKitsov    least,  throws  it  upon  them  to  rebut  the  facte,  thus  made  out. 
^    ^'  by  proof  on  their  part,  or  to  explain  and  8ho#  the  iand  re* 

conveyed,  if  such  be  the  case*  This  single  certificate  en- 
grosses all  the  land  sold.  It  presents  an  entire  sale  to  a  sin- 
gle purchaser.  We  ask,  then,  can  the  creditor  take  a  aii^ie 
parcel  at  his  election — ^thus  paying  but  a  part  of  Ae  money  ? 
Ko.  He  must  redeem  the  whole.  The  act  declares,  tliat 
upon  payment  made,  the  sale  and  certificate  shall  be  null 
and  void.  It  contemplates  a  total  redemption.  The  rigbte 
of  the  creditor  are  made  co- extensive  with  those  of  the 
debtor  or  grantee.  If  the  redemption  be  an  entire  thing,  and 
the  lien  partial,  the  creditor  cannot  redeens  at  all ;  because 
be  cannot  thereby,  in  the  language  of  the  act,  acquire  all 
the  rights  of  the  first  purchaser^  Upon  any  other  {principle, 
bow  fares  the  rights  of  subsequent  judgment  crecKlora  ?  The 
whole  must  be  enth^,  throughout  all  the  junior  lienB^  Tliere 
is  not  one  word  in  the  statute  contemplating  A  partial  re- 
demption. There  is  to  be  but  one  deed  of  the  premises.  These 
remarks  are,  of  course,  confined  to  a  single  purchaser  and  a 
^.  single  certificate.  It  follows  conclusively,  from  the  decisioir 

in  Erwin  v.  Schriver^  that  if  the  lien  be  partial,  Hie  right  of 
redeeming  cannot  be  exercised.  Having  no  right  to  redeem 
fhe  Keith  portion,  or  the  one  acre,  they  could  not  raieem  at 
all.  The  act  contemplates  full,  entire,  complete  aad  sac* 
cessive  substitution  throughout. 

The  jurisdiction  of  this  Court  is  unquestionable.  An  aef 
of  their  ofiicer  is  called  up  for  review.  On  this  sutgect  tliey 
have  plain  powers.  It  is  the  common  case  of  -ctyriectiiig 
the  proceedings  of  an  ofiicer  pf  the  Court.  Nor  is  there 
any  need  of  going  to  Chancery  for  the  sake  of  mot^  ample 
proof ;  not  one  fact  is  in  dispute. 

Can  this  mistake,  in  the  amount  of  the  tend^r,'be  corrected 
either  here  or  in  Chancery  ?  To  entitle  to  relief  against  the 
non-performance  of  a  condition  precedent,  it  must,* at  least, 
be  created  by  the  act  of  the  parties,  and  rest  in  compensa- 
tion. The  deed  to  the  Bleeckers  is  absolutely  void.  Being 
so,  the  supplemental  tender  could  not  make  it  good.     This 
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ifr$A  Q0t,  aa  is  dupposed,  the  mere  mistake  of  a  publick  officer*     axbany, 

The  ShfifMT  bad.  90  care  as  to  the  sum  which  «hoald  have  ^^*'J^^!^^" 

heea  paid.    It  was  the  duty  of  the  party  to  determine,  at  his    OijoxBHsoflr 

peril)  the  amount  of  his  tender ;  nor  could  the  Sheriff  give   c^u^^^^^^f^^ 

him  credit.  We  had  supposed  it  the  received  and  settled  doc- 

triney  e^en  in  ordinary  cases,  that  a  Sheriff^s  sale  on  credit  is 

void. .  Here  are  extraordinary  powers  given,  abd  the  only 

qtt^atioii  ia — ^bas  the  money  been  paid,  and  in  proper  season  ? 

The  deed  reckes  the  7  per  cent*  and  is  given  on  that  groimd* 

Thus  it  appears,  by  a  recital  of  the  authority  itself,  thai  it 

t|as  not  been  pofsued.     Besides,  it  will  be  found  on  c^kula- 

tion^  that  even  the  supplemental  payment  does  not  amount 

to  the  fiill  sum  due.     The  act  of  payment  is  not  yet  com* 

plete  ia  this  particular^ 

tCy  then,  the  deed  is  void,  are  we  longer  to  be  kept  out  of 
our  title,  under  the  pretence  that  it  is  valid  ?  If  we  are  lo 
go  to  a  Court  of  Equity,  we  ought  to  have  our  deed  with 
m*  The  nummary  orders  of  this  Court  are  not  resjudicata^ 
and  the  party  may  still  go  to  Chancery  on  the  mistake.(/)  (/)  Smptrnt 
k  becanUe  the  Sheriflf's  duty,  after  15  months,  to  give  us  a  j'^fj^^l  ^^ 
deed.  Havii^  refused,  we  ask  the  Court  to  compel  bim  to 
dothis. 

The  validity  of  a  Sheriff's  deed  notwithstandiftg  irregu- 
/  l2^ty  OP  error,  is  bottomed  on  principles  of  publick  policy* 
Tbare  is,  in  that  case,  tio  duty  of  the  purchaser  to  inquire 
bifgroad  the  Sheriff's  immediate  authority,  as  it  is  presented 
by  the  judgment  and  execution.  Not  so  here  ;  the  amount 
lies  wi&in  his  own  knowledge ;  or  he  is  bound,  at  his  peril, 
as.  we  before  remarked,  to  ascertain  it.  The  whole  is  hisr 
Own  act.  The  Sheriff  is  merely  passive,  till  the  money  is 
paid  and  the  tim^^  of  redemption  has  expired.  Thet)  be  is  to 
give  a  deed — and  not  till  then,  is  he  to  do  any  act  beyond 
the  receipt  of  the  money,  which  the  creditor  offers  or  with- 
.holds  at  his  pleasure. 

It  is  said  our  certificate  gives  us  joo  title  ;  but  is  not  the 
deed,  after  the  1 5  months,  .good  by  relation  to  the  time  of  the 
sale  ?  Again ;  we  are  told  that  each  separate  grantee  of 
a  sepiLrate  ^parcel  may  redeem,  and  by  consequence,  one 
having  a  partial  iie^  should  e^joy  the  same  right.  We  de- 
ny the  premises.    Had  the  grantee  wished  to  secure  his 
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AtiSAKT,     {and,  he  should  have  purchased  it  at  the  Sfaeriflf^s  sale.  By 

J^'^v^  '  neglecting  this,  he  has  disabled  himself  to  rede^,  or  re- 

PicKBvsos'    claim  his  land  in  any  way  ;  and  Bleeckers^  ofier  should  havef 

G      LAND.    ^^^^  *^  redeem  the  20  acres,  as  well  as  the  other  parcels* 

Not  being  so,  it  is  void,  for  this  reason^ 

The  affidavit  in  relation  to  the  Bay  judgment,  though  not 

entitled  in  this  cause,  may  be  considered  as  referrable  to 

the  notice  and  the  other  papers  attached  to  it.     Becoming 

thus  a  part  of  those  papers,  which  sre  properly  entitled,  it 

,         may  be  received  as  a  ground  of  the  motion* 

The.statute  of  the  3<2  of  JlprU,  1831,  mefitns  calendar^ 
not  Itmar  time.  Y^ars  are  spoken  of  in  the  statute  to  Which 
this  is  an  amendment,  as  well  as  in  the  first  section  of  the 
last  statute.  Where  a  statute  first  speaks  of  calendar  time 
as  years  J  and  afterwards  mentions  months  in  connexion 
with  this  time,  it  means  talendar^  not  lunar  mOnths.  The 
three  months  are  an  extension  of  the  lien  beyond  the  10 
years.  Thus  the  sal  e  on  the  Bay  judgment  was  r^;ular  as 
to  time. 

Nor  let  it  be  objected,  that  tio  execution  issued  beibre 
the  10  years  had  expired.  We  ask,  is  not  this  to  be  inten- 
ded ?  Our  sale  is  regularly  made  by  execution.  Is  It  not, 
then,  for  the  opposite  party  to  shew  that  this  ex6<:utio&  did 
not  issue  before  the  /ten,  upon  the  judgment,  expired  ? 

Nor  is  the  second  sale  an  estoppel  against,  or  a  waiver  of 
the  first.  Estoppels  are  odious  ;  and  the  affidavit  of  Dick- 
enson sheWs,  that  the  second  sale  was  perfectly  consistent 
with  the  first,  being  made  as  a  farther  securitj  of  the  tide 
acquired  by  the  first. 

To  recapitulate  : 

We  move,  1.  On  the  ground  of  partial  redemption. 

2.  The  whole  sum  due  was  not  paid. 

3.  The  Sheriff  could  not  dispense  with  the  payment  of 
the  whole  or  any  part. 

4.  There  has  been  no  redemption  upon' the  first  sale. 

5.  Nor  could  there  have  been  any  under  the  second  ;  for 
the  lien  of  the  Bleeckers  was.  gone  by  the  first  sale. 

6.  The  Court  have  power  to  correct  the  mistakes,  or 
the  frauds  of  the  Sheriff,  he  being  one  of  their  officers.  This 
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id  like  the  case  where  the  Court  interfered,  and  set  aside     albkvYj 
a  sale  made  by  a  Sheriff  to  his  davghier,  at  a  very  inade-  ^J^J;;^^^^- 
qaate  price;    That  case  shews  that  this  Court  may  avoid    Dipksivsov 
a  title  improperly  acquired  at  Sheriff's  sale.  q     ^* 

7.  We  have  the  greater  equity,  for  the  payment  is,  at 
best,  but  a  partial  consideration  for  the  lands. 

Oakley  here  mentioned,  that  though  the  certificate  was 
made  evidence  by  the  statute,  it  could  be  considered  as 
proof  of  those  facts,  only,  which  the  Sheriff  had  a  right  to 
insert.  He  has  no  right  to  set  forth  a  conveyance  by  the 
defendant. 

Henry ^  said  this  might  be  true,  if  he  had  produced  the 
certificate  ;  but  the  BUeckers  had  produced  it,  thereby  mak- 
ing it  evidence  and  adopting  the  whole. 

WooDwoRTH,  J.  in  delivering  the  opinion  of  the  Court, 
spoke  nearly  as  follows  :  Any  decision  of  ours,  on  this  sum- 
Siar}'  application,  will  not  be  so  far  conclusive  upon  the 
parties,  as  to  prevent  their  drawing  the  same  matters  in 
question  again  in  the  more  regular  form  of  a  suit,  cither  in 
law  or  equity  ;  but  we  are  called  upon,  and  it  is  our  duty, 
under  the  circumstances  now  presented,  to  give  our  opinion, 
as  a  guide  to  fltn  officer  of  this  Court  in  the  discharge  of  a 
ministerial  duty. 

On  the  3d  of  Julyy  1821,  Dickenson  purchased  under  the 
JBoy  judgment,  and  at  the  expiration  of  the  \5  months,  took 
his  deed  of  conveyance  upon  that  sale.  On  the  29/&  of  Oct- 
ober^ in  the  same  year,  he  sold  again  under  an  execution  in 
this  cause,  and  became  the  purchaser  at '^1593.  It  is  deni- 
ed, that  the  sale  under  Ihc  Bay  judgment  could  have  any 
eSect.  because  that  judgment  had  ceased  to  be  a  lien  with- 
in the  statute.  {Sess.  36,  ch.  50,  f.  1,  I  R.  L^  500.)  Under 
the  second  sale,  Dickenson  received  a  certificate,  and  thi^  * 

sale  is  admitted  on  ail  hands  to  have  been  regular  aqd  val- 
id ;  both  Dickenson  and  the  Bleeckers  referring  themselves 
to  it,  as  the  foundation  of  the  titles  which  they  respectively 
claim.  It  appears  by  the  certificate,  that  the  lands  in  ques- 
tion consisted  of  six  different  tn^ts  or  pareeh  in  the  whole  ^ 
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ALBAHT,     bat  die  princqpat  part  of  them  lay  id  iwo  parcels,  whicb 
pctober^ms-  g^jj  together  ft)r  $1  WO.     On  the  last  day  of  the  IS  months 
]pi€KVfr80fi    fron*  DickiMOH^s  second  sale,  £•  &  J*  R.  Bleeeker^  as  jui>- 
mtujtLAa       '^^^  creditors,  jolaianing  under  a  judgment  of  the  ^7th  of 
January^  1819,  applied  to  the  Sheriff  for  a  deed,  paying  him 
the  principal  sum  bid  by  Dickinson^  witii  7  per  cent,  only, 
which  is  admitted  to  be  Spercmi*  short  of  the  sum  requir- 
ed by  the  statute*      Luce^  the  agent  of  the  BUeckerSj  states, 
that  he  was  ready,  and  had  instructions  to  pay  whatever  sum 
was  necessary  to  redpem.     But  it  seems  that  both  Luce 
and  die  Sheriff  thought  7  per  cent,  enough.     He  paid  that 
sum  accordingly,  in  consideration  whereof  the  deed  was 
given*     Dickenson^  on  discovering  that  the  deed  had  been 
executed  without  the  payment  of  the  10  per  cent^  demanded 
of  the  Sheriff  a  conveyance  to  himself^  ^s  the  original  pur- 
chaser*    The  Sneriff  declined  giving  one.      It  is  alleged 
that  the  BleeckerB^  afterwards,  made  good  the  deficiency  by 
^  supplemental  payment* 

The  principal  question  is,  whether  this   payment  was 
^vbitaniially  a  compliance  with  the  statute* 

It  was  much  insisted  on,  in  the  ai^ument,  that  the  Bleeck", 
trs  had  no  right  to  redeem,  because  their  lien  was  gone  by 
the  sale  on  the  Bay  judgment*  One  answer  given  to  this 
Was,  that  the  affidavit  setting  forth  that  sale,  was  wrongly 
entitled ;  and  we  inclipe  to  think  the  objection  well  taken ; 
but  if  the  affidavit  is  admissible,  it  does  not  shew,  that  Gilli- 
land?8  title  was  divested  by  the  sale*  On  the  9th  of  jSprUj 
1821,  the  Bay  judgment  ceased  to  |ie  a  tien.  The  statute 
{sess.  44,  cA*  338,  s»  S,)  extends  this  Hen  thre^  monliis  fixHH 
the  Sd  of  JiprU^  1831,  in  favour  of  those  judgmeots,  only, 
upon  which  executions  had  before  been  issued  and  actually 
delivered  to  the  proper  officer*  Aon  eamlati  that  execu- 
tion had  issued  upon  this  judgment  before  that  time*  Dick- 
enson should  have  shewn  to  us  affirmatively,  that  the  lien  ex- 
isted at  the  time  of  the  sale*  We  cannot  say,  froni  any  tlung 
which  appears,  that  it  was  ccmtinued ;  and  ttiere  is,  conse- 
<|ueiitly,  nothing  in  this  objection  to  defeat  the  right  of  tk^ 
tietcktn  to  redeem* 
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Again :  it  was  insisted  that  tiie  BleeAen  could  not  redeem     AitiAKr, 
t  part  only  6f  the  pi^emises  »o!d.     The  appKcation  was  to     ^r>!^ 
redeetn  all^  except  SO  acres,  whicSi  iTeith  had  previoqelj  te^   DtcKKirsojr 
deemed  as  tiie  grantee  of  GiUUand*    It  is  said,  that  KtiA  ^^^^^^^^ 
had  no  right  to  redeem  this  (marcel ;  tiiat  it  still  remairogd 
subject  to  the  certificate ;  and  tb^  Bktckers^  ofiisrtD  redeem, 
not  reaching  this  parcel,  was,  therefore,  irregular.    Tldi 
kaises  the  question  whether  a  single  parcel  can  he  pedeeaoed  3 
or  whether  the  subjec.t  of  redemption  is,  at  all  events,  and  in 
dl  cas€»,  tiie  whole  land  sold.    To  diow  that  it  tnust  be  the 
whole,  Ertoin  t»  Sckriver  is  relied  upon :  but  that  case  is 
distinguishable.    It  was  a  sale  of  land  owned  by  several  ten<> 
ants  in  common,  upon  a  judgment  i^nbt  idl  the  tenants ; 
and  a  junior  judgment  creditor  of  one  of  the  tenants  in  com* 
mon,  came  in  to  redeem  the  whole.    This  hmd  was^  moreo* 
yer,  sold  in  one  entire  parcel,  for  a  single  sum.    This  caie  ia 
difierent.    Here  is  a  sale  in  separate  parcels,  for  separate 
sums ;  and  we  are  clear,  that  it  is  coldpet^it  to  redeem  any 
single  parcel  thus  sold.    The  difficulty  raised  00  the  ail- 
ment was,  that  the  statute  gives  the  redeeming  creditor  all 
the  rights  of  the  original pfirchaser  ;  and  it  was  said,  therefore^ 
to  contemplate  a  total  redemptiim.    But  these  worda  n)ay 
well  be  limited  to  the  estate  in  the  parcel,  and  do  not,  neces* 
sarily,  extend  to  all  the  lands  sold.    The  words  of  the  act 
may  thus  be  satisfied,  and  the  manifest  inconvenience  of  ff 
contrary   construction   avoided.     Suppose  the   Dickenson 
judgment  had  been  a  lien  on  two  farms ;  at  the  Sheriff's  sale^ 
A  buys  one,  and  B  the  other ;  each  purchases  at  a  separate 
sum ;  no  evil  eoald  arise  from  ft  separate  redemption  of  ei- 
ther.   Suppose  them  bound  by  the  first  judgment ;  and  tha^ 
one  of  fliem  is  aliened  before  the  second  judgment  ia  dbtain- 
^d ;  when  both  are  sold  under  the  first  judgment  to  separate 
purchasers ;  is  it  to  be  tolerated,  that  the  grantee  of  the 
debtor  should  be  postponed  to  the  second  juo^ent  creditor, 
flmd  lose  tiie  preference,  which  the  statute  so  plainly  intends 
tagive  him,  of  a  rigM  to  redeem  within  the  year  ?  or  would 
the  second  judgment  creditor  be  deprived  of  the  right  to  re* 
deem  the  remaining  farm,  because  his  judgment  was  not  a 

lien  upon  that  which  bad  been  aliened  ?  We  think  not.  Th0 
Vm.  I.  63 
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ALBANY,      20  acres  had  been  sold  to  ATei/A,  and  the  one  acre  to  Priniiif 

*^v^"v^^^^  f  ^^^^^  ^^^  ^^^^^  ^"^  before  Ihe  second  judgment :  they  wer« 
Di«KKFr8oir  purchased  hy  Dickenson  separately,  and  at  distinct  sums  for 
GiUsiLAjsiK  ^^^^'  ^^^  think  the  grantees,  respectively,  had  a  right  to 
redeem  ;  in  default  of  doing  so,  these  parcels  would  remain 
to  Dickenson — neither  of  them  being  bound  by  the  Bteecktt 
judgment*  It  is  the  s^me  as  the  case  supposed,  of  a  sale  to 
different  persons.  In  this  view,  the  SheriiT  had  no  powef 
to  include  the  one  acre  in  the  deed  to  the  Bleeckers  ;  but 
such  a  circumstance  would  not  have  prevented  its  operatioa 
as  to^the  residue. 

The  main  question,  then,  and  the  one  upon  which  we 
put  our  decision,  is,  can  the  redeeming  creditor  take  the  Ian  J 
without  a  strict  compliance  with  the  statute,  by  paying  the 
to  per  cent,  within  the  15  months  ?  The  2d  section  says, 
that  the  defendant  may,  within  one  year  from  the  sale,  re- 
deem,  by  paying  the  sum  of  money,  which  may  have  beea' 
paid  on  the  purchase,  together  with. the  interest  thereon^  at  Ihi 
rate  of  1 0  per  centxim  per  annum^  from  the  time  of  the  sale. 
The  3d  section  provides  that  the  junior  judgment  creditormay 
redeem  in  the  manner  prescribed  in  the  second  section.  The* 
omission  to  pay  the  10  per  cent,  must  have  arisen  from  a* 
mistake  of  the  law  ;  and  this  mistake  was  probably  commit- 
ted from  the  \Oper  cent,  not  being  reiterated  in  the  3d  sec- 
tion. The  Bleeckers^  doubtless,  intended  to  redeem,  by 
paying  the  full  sum  required  by  (he  act :  but,  if  (his  is  not^ 
done,  the  statute  is  peremptory  in  its  terms.  '  It  gives  Ih^ 
deed  to  the  first  purchaser. 

It  was  urged  upon  the  argutnent,  that  the  SheriflT  might 
have  received  a  part,  and  given  credit  for  the  residue ;  t^v^ 
indeed,  that  it  was  in  his  discretion  to  have  dispensed  wit^ 
the  payment  of  the  money  altogether,  trusted  the  creditor, 
and  assumed  the  debt  himself.     But  there  is  nothing  clearei', 
than  that  a  special  agent  must  conform  to  the  authority  witfr 
(tn)  Vid.  iLtv-  which  he  is  clothed,  (m)     If  he  does  not,  his  acts  are  void* 
Tm^  JH^s^i  '^^  power  of  the  Sheriff  here  is  in  very  close  analogy  t« 
%andtheeaMei  that  of  receiving  money  of  a  defendant,  who  is  arrested  up- 
on a  ca.  sa.     The  Sheriff,  or  the  plaiptiff^s  attorney,  maj 
receive  the  money,  and  discharge  the  defendant.     Yet  the 
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actual  receipt  of  the  money  is  a  condition  of  the  discharge,     albaitt, 
with  which  they  cannot  dispense-Cn)     Without  the  actual  ^^^!^;:^ 
receipt,  the  discharge  is  void,  and  the  defendant  may  be  again    Dickshsov  • 
arrested,  at  the  instance  of  the  plaintiff,  or  the  Sheriff  may  q^^^^j^ 
be  sued  for  the  escape*    Accordingly,  where  a  Coroner  held 
to  execution  against-  the  Sheriff,  and  the  former  being  in-  ^   oitberu^ 
debted  to  the  latter,  in  the  full  amount  of  the  execution,  as-  •^«*»-  f^- 
turned  the  debt  and  gave  him  a  discharge,  this  was  holden  ^^,1  y,  Tunmr* 
void,  and  the  Sheriff  was,  notwithstanding,  made  liable  for  ^  ^*  ^^' 
the  debt.     The  Coroner  exceeded  his  special  powers.     He 
ba(l  no  discretion^  but  was  bound  to  exact  the  money.     Ac- 
tual payment   was  necessary,    to  warrant  the   discharge. 
These  cases  go  upon  the  ground  of  publick  policy,  which 
will  not  suffer  the  officer  to  travel  out  of  his  duty.     Apply 
these  principles  to  the  present  case.     The  statute  points  out 
the  officer^s  duty  specifically  ;  and  is  it  possible  to  deny  the 
purchaser  his  claim  for  a  deed,  under  the  circumstances  of 
this  case  ?  The  money  was  not  paid  within  the  time  limited. 
We  deem  this  a  condition  precedent.   Suppose  this  deed  had 
been  delivered  as  an  escrow^  to  become  absolute  on  the  pay-  , 

Hient  of  the  money  by  a  given  day,  and  there  had  been  a 
default  in  the  payment  at  the  time,  clearly  the  deed  would  be 
void  ;  and  yet  that  is  not  a  stronger  case  against  the  purcha- 
ser, than  the  present  one  against  the  judgment  creditor.  We 
cannot  refuse  the  purchaser  his  deed,  without  disregarding 
all  the  well  known  principles  which  govern  the  conduct  of 
special  accents. 

We  were  arged  to  qverlook  the  one  acre  sold  to  Prindlty 
and  also  another  parcel,  of  50  acres,  in  the  possession  of 
ifffwn^  and  apply  the  payment  to  the  remaining  parcels,  as 
to  which  it  was  said,  enough  was  paid  in  the  first  instance : 
but  w^  cannot  arbitrarily  apportion  the  payment  in  this  man- 
ner.    It  .was  general,  and  is  void  as  to  the  whole. 

We  decline  interfering  with  the  deed  of  the  BUeckersm  If 
we  are  right,  there  is  no  need  of  interfering  with  it,  for  that 
4eed  is  a  nullity.    The  Sheriff  must  convey  to  Dickimohf 
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isSJOftf '      .fioTfitesjjTD^  JL  pmctined.  *  Be  added^  tiMit  Urn  m  tin. 

^^^^^t^:^^  case  of  a  partj  askiog.to  be  relkved  against  a  mistake  <^  tfie 

pi(«icairso]r   laAT.    Had  it  beea  a  mere  flusadfitioa,  or  a  mistake  of  Act, 

GiLULAspm  ^  Court  might,  perhaps,  have  interfered,  aod  reUeTed* 

^    •     against  it }  b^t  being  a  plma  mi^tidl^e.of  the  law,  it  is  a  caao 

over  which  they  have  DO  contro].(l ) 

SiiiVAoip;  Ch.  J.,  concunrf  d. 

The  fojlowii^  order  was  thereupon  entered : 
Jakn  D.  DickmsQn  \ 

▼*  >      Abo.  7,  183^.    Ordered,  that  Ca^ 

mUiam  GiUilmd.)Uh  Luiker,  Sheri«.of  the  county  of 
CUntM  Com.  Neas^  -%  Clii^on^  exeonte  to  fykn  D.  Dtetensvn 
Barmt  Bhecker  ^  a  deed  of  the  premises  by  him  por^ 
JohnR.  MUeeker      .  (dMsed,  on  the  39fA  of  October,  18S1 

t. ,  at  a  Sheriff's  sale,  under  an  execntioii 

f¥UUtrtn  OmUamJL  J  istaed  on  a  j«k%ment  in  faTOtir  of  the 
said  Jojbn  A  Dkkmsoni  against  WUHamGUlUandi  mention- 
ed in  ttie  notice  and  papers  filed  iii  thes^  causes,  excepting  3Q 


(1)  TbiB  question  wu  mneh  ootuideBed  in  Hunt  ▼•  Routmanier^  (B  . 
Whatt,  174-)    Marshall^  Ch«  J.  who  ^eliyered  tbe  opinion  of  tbc  Court,  ' 
(id,  jK  SISy  tayst  *  AHhoag^h  we  do  not  find  the  naked  principle,  that  re- 
lief nwy  be  fraated  on  aooonnt  of  i^iaora&ee  of  law,  aMertcd  in  Umi  baebi* 
we  find  no  eaieia  wl^dl  it  hai  beendeeidedthat  a  plain  aadasknowMga^  . 
Biistalre  in  law  is  beyond  the  reat^  of  Eqaity.** 

tn  that  case,  a  power  of  attorney  had  been  execated,  which  the  partiet  • 
ynppMed^roold  el^te  a  speciflek  It^on  a  yeasel;  and  they  intendefl  ' 
that  it  sheciid  have  thit'eliBct ;  bvt  tJie  instroineiit  wa^  so  framed'  as  t» 
^  fcil  in  mswc^ug  the.icipiiQtfl^  P9>rp9^ I  as  to  which,  JKarsMli .Cb.  J.  sayit 

<^  We  And  no  case  which  we .  think  precisely  in  point ;  and  are  u&willjqs^ 
^here  the  effect  of  the  instrument  is  acknowledged  to '  haTp  been  entirely . 
misanderBtoad  by  both  parties,  to  niy  thiLt  a  Court  of  Equity  is  incapable. 
*  of  |ifi(.rdiB9Mlief.'' 

Tbo  oaasa  cited  by  Mr.  Htififcr*  in  etfolag  thut  cana^  a»ttalataiBin[^«< 
eonlrary  poatioo, fre,  I<yot»T.  J^iekmond,^  Jght^,  O^  i2^  J^li'Si;  I%*» 
^tthm  T.  Uowmcd^  10  Vm.  S09,  228;  /m^MT.  ChiUi^X  Br^  CK,  C^ 
SI  {  L»rd  Pun-imort  v.  Xorrit^  S  Bro.  Ch.  Cat.  219  ;  Marquii  qf  Tswm*^ 
etti  v,i6§efngm>m,  S  P^iH.  S2S, dSt.  The  prince  nrbeitaixdy  aikerted,  in 
itBfwl  of  thsse^^sea,  that  Msf  witt  hel  be  gMrited,  avail  im  a  Cowtitf 
i^mtytOiiaflcaQol  eif.%|ftariiaec  4>f  law.,.  8e<v  ifmn  ths^ipidi<tf  JTen^ 
Chancellor,  in  Storrt  y.  Bark^t  9  John.  Ch  fi^«  1Q^#     .  . 
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fimml  imcel  of  the  fmmises  bid  <iff  hy  the  said  M»D.     Aht4km^  * 

A^  Miitk;  sod  iimi  ^  awdae^oCibe  «|qplifttbkm  be  denieik  Va>  Umamm- 

»    I       •    ' 

..  r 

In  the  matter  of  Savdkrs  Vak  RENssvLAtft  against  Tbz 

Sheriff  of  Albany. 

At  the  last  Mcttf  term,  a  rale  was  granted  against  Van  ^T^*  '^  tS 
Anhoery^'  Sheriff  «f  Mbtiiy  touvXy^  to  shew  cause  at  the  act  coneernioi 
last  AuguBt  teitti,irhy  »  mand&mti  rfioald  not  issne,  com-  '^Suom*"^ 
mandjoghim  ti>  eeiaNrey  certain  laiids  of  Pci^r  S.  Van  Rim-  ^  remedial 
stlaeF  to  SanJkvB  Van  BenBUdcmf  «ught  to  be  ab 

The  facta  nolieed,  on  shewing  caiMe;  ware  aa  fcHa#8 :  Ed-  coostrued  as  to 

^^  suppress     the 

ward  Watrom  had  a  judgment  in  diis  Court  agaiDst  Peter  S.  mischief  intent 
Van  tUmsd0er  fop  glW,  docketed  Mattk  t7iA}  1817.  ^^^^^iJed! 
Rokeri  Sandtre  had  another  judgment  in  tfaitf  C^urt,  agaimt  «nd  advaacft 
the  same  defendant,  for.$i<>9,9S,  docketed  Octefi^r  S3<{)  ^roposed.""^^ 
1819.  Under  executions  upon  both  these  judgments,  Van  ^J?^!*'"^' 
Antwerp,  as  SherifT,  on  the  ^ih  of  October,  1821,  sold  the  benefit  of  the 
labds  of  the  defendant  to  Abraham  A.  Lansings  ala  bid  of  ^^^*^„'^^y  P~: 
^320,  and  ex^cut^d  the  usual  certificate  of  sale.  Interme-  rifice  of  hisre- 
dittte  the  time  of  docketiag  these  two  judgments,  Pet^r  &•  Ldof^jun- 
Vkh  R^hsniaer^  the  defendant,  had  executed  several  mort-  *or  jui^meat 

creditor,      by 

ga^es  of  his  lands,  two  of  which  mortgageiB,  amounting  to  a-  pving  him  a 
bout  ^1800,  were,  at  the  time  of  the  Sheriff '»  wle  and  purr  ^^^^^jj^ 
chasQ  by  Abraham  A,  Lantingi  owned  by  him.  One  of  them  sold  apon  a 
he  held  as  mortgagee,  and  the  other  as  asstgn^e.  After  these  J^^^  ^^^' 
transactions,  Sanders  Van  Rens'^elaer,  the  relator,  persuaded     J^..*  j«»ior 

n         rf    *T      rk      ^    1  t       1  1   i.      1  1  creditor      be- 

Peier  S,  Pan /(€/t^maer,  thp  aboye  defend^t  and  mortgagor,  eome  a  par. 
to  confess  a  judgment  to  him,  which  was  also  docketed  in  ^^^^  ^  ^ 
this  Court  en  the  7ih  Ihesm/ker,  182$.  On  the  same  day,  cation,  he 
be  (S.  F.)  left  It  certified  copy  of  his  jq^ment  record  with  JU^unt  of  ^ 
the  Sheriff,  paid  him  ^357,  being  the  sum  bid  by  Lansing,  execution,  and 
with  10  per  cenL  intere^,  Sic*  and  claimed  to  redeem  as  a  if  he  means  t* 
judgment  creditor.  Lansing  had  died  since  the  sale,  and  ^"""^^^^ 
his  fepre6eiilative»,  hearing  of  this  claim  to  redeem,  and  fear-  property  sold. 
if^  ^^  *  ^^f^  ^o  Sanders  Van  RenSselaer  would  divest  their  «i:ecutioo!*^ 
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ALBAwr',     ri^ts  tmderthe  two  morteages,  gave  notice  to  the  Sheriff 
'  not  to  convey  tiU  these  mbrtgages  were  satisfied.     Robert 


YAtt  RcirftB.  Sanders^  on  the  IBth  of  January^  1893,  deposited  ^348 

'^^^        the  Sheriff,  and  claimed  also  to  redeem  under  his  jqdgiBeDt, 

fttvRm  OT  atlegiDg  that  he.had  discovered  the  pcevioiu  liens  of  Xion- 

mng^  and  directing  the  Sheriff  to  return  bis  eiecutmi  nuUa 

Mil       tttote,  Jewfl. 

bouDd    by   a       ^  «     , 

mortg;age,  i  be  argument,  on  shewing  cause,  was  he^rd  at  the  last 

g;^*«J5^^  term,  and  the  Court  took  till  the  pre^nt  term  for  adidse 
upon  wbjoh  meot.  It  will  be  perceived,  that  one  ground  taken,  aa  sb^sr-* 
Bold,  if  tbe  i%  cause,  was,  that  the  judgment  of  Sandfr$  Von  Rensselaer 
uortgfagee       ^^^  obtained  under  such   suspicious .. circumstances,  as  to 

in6&Il     to  8ftT6      '  ^  >-• 

bimseu;  he  warrant  the  Court  in  refusiog  all  aid  to  him  upon  this  motion. 
S^ountdT  Ws  ^^  ^^^  ^^^  ^f^^  which  this  part  of  the  argument  proceed- 
mortgage :  ed  are  very  fullj  considered  in  the  opinion  of  the  Chief  Jut- 
Me,  oMbeas^  ^^^^)  '^  ^^  unnecessary  to  detail  them  here*      The  material 

ngnee     of    a     ' 

■lortgagpe,  as  tudh,  iv  not  a  grairt#e  wft&ln  tbe  ttfeaiifng:  of  the  act,  and  has  no  power  to  re> 
deem  ;  and  upon  such  sale,  a  ereditor,  by  judgn^ent  younger  (him  tbe  mortgage,  amy  ra- 
deem  from  the  parchaser,  and  is  entitled  to  a  conveyauce,  and  may  thus  obtpiji  a  prefer- 
^ttce  to  the  mortgfi^ee,  tbpugh  Uie  /ma  of  tbe  latter  be  tbe  oldMt;  fertbe  creditor  're- 
deeming 18  in  under  the  purchaser  and  takes  all  his  rig;hts.  ^ . 

Where  W  had  a  jtidj^ineat,  then  L  had  a  mnrfo^n^e,  then  V  had  a  jads^meot,  all  against 
the  sftme  man,  and  which  were  a  lien  on  the  same  real  eatade-^^npon  a  sale  on  execution  up- 
on WsjadgmentiL,  the  mort^a^ee  purchased  -,  and  V  then  claimed  to  redeem^  by  paying 
the  purchase  money,  with  10  per  cent.  ice.  but  L  srave  notice  to  the  Sheriff,  nut  to  con- 
Tey,  till  his  mortgage  was  first  paid :  fieki  that  the  Sheriff  was  hound  to  cobvcj  to  y.  And 
a  rule  for  a  mandamus  was  granted  to  compel  him  to  give  a  deed. 

Form  of  this  rote* 

Tbe  act  4oe9  not  invert  the  order  of  liens^  bqt  merely  withholds  a.  remedy  from 
tbe  mortgagee,  which  it  grants  to  a  judgment  creditor.  It  violates  no  right,  therefore,  and 
ii  not,  in  this  particular,  unconstitutional ;  for  b6fi»fe  the  stntate^  ^  w^e  tSt  on  ifcld^r  jnd^- 
sent  divested  all  junior  lieru. 

It  if  enough  to  aMtitIa  a  judgment  creditor  to  redeem,  ttiat  his  judgment  is  a  Hen  at  die 
time  when  he  comes  to  redeem.  It  need  not  be  a  itapt  at  the  time  of  Hin  sale  The  sato 
does  not  divest  thd  tide  of  the  debtor,  till  the  15  months  time  for  rede«*ming^  has  expired  ; 
ttttd  a  judgment  olrtiiti^  agwDft  the  liabteri  at  any'  thae  within  the  15  months,  is,  there-^ 
fi)re,a  jim.  .   • 

Where  the  debt,  fbr  which  a  junior  judgment  is  confessed,  is  well  secured  otherwise 
than  by  the  judgm«at«  tbe  judgment  creditor  ought  not  to  be  permitted  to  redeem  to#e 
prejudice  of  a  mortgage  lient  intermediate  the  senior  ju^menti  on  which  the  eale  too^ 
place,  and  his  own  judgment  on  which  be^eeks  to  redeem. '  But  the  proper  remedy  of  C&e 
mortgagee,  in  such  a  oase*  is  in  a  Court  of  Equity,  and  this  Court  vvtU,  mtwithsUodiagi 
compel  the  Sheriif^  by  mandamut^  to  convey  to  such  junior  creditor. 

But  they  will,  on  request  of  tha  onunael  fbr  th^  mortgagee,  meke  the  rule  for  a  mkiida- 
miic,  expressly,  without  prejudice  to  the  rights  of  the  n\ortgag«e  in  any  future  Utigatiaiii 

A  decision  of  this  Court,  on  summary  application,  is  not  ret  judicata. 

The  power  to  gpmt «  msn^emMa  ii  dkcretionavir ;. and  wiU be  refbaed  where  the  eb4i of 
it  II  private  right  merely ;  and  where  the  granting  it  will  be  attended  with  manifest  hmd- 
ships  and  difficultiea.  • 

A  stipulation  not  to  ^ake  out  execution  a||iunit  the  bodf  at  penenal  proparfy  of  t)ii  4ao 
fendant,  in  consideration  of  hi?  confessing  a  judgment,  does  not  prevent  the  judgment  ope* 
rfitiog  as  a  lien  upon  hif  real  estate. 


OP  THE  St  ATE  OP  NEW- YORK*.  «W 

lacta,  as  they  were  noticed,  od  giratitiog  the  rale  to  9b^ir     iXBAvr, 

caiise^  are  stated,  ante^  62-3  {S*  C.)  ' 

S*  Jtf.  Hopkins^  shewed  cause.  1 .  He  said,that  the  represen- 
latiTes  of  Lansing,  the  purchaser,  had  given  due  notice  to  the  gy  ^^^^ 
Sheriff  of  their  mortgages,  and  that  he  must  allow  no  redemp- 
tion tilt  they  were  paid.  But  the  junior  incumbrancers  paid 
no  attention  to  the  mortgage  liens.  They  tendered  the 
money,  only,  which  Lansing  bid  at  the  sale.  We  cl^im  that 
the  original  order  of  the  incumbrances  is  not  to  be  disturbed^ 
Th^  other  party  claims  to  overreach  us.  This  raises  thci 
question,  whether  the  act  (sess.  43,  ch,  184,)  can  divest  pre^ 
vious  liins.  Before  this  act,  the  incumbrancers  might  fore- 
close each  other  in  their  order.  On  bill  in  Equity,  the  jun- 
ior incumbrancer  must  redeem  or  be  foreclosed.  That  is  flL 
proceeding  which  brings  all  parties  before  the  master  ;  and 
binds  them  to  pay  according  to  their  respective  priorities. 
The  younger  creditor  must  call  the  senior  creditors  before 
ihe  Conrt,  and  redeem  them,  before  he  can  reap  the  fruit  of 
liis  /ten.  What,  then,  was  the  mischief  to  be  remedied  by  the 
^ct  ?  was  it  that  the  mortgage  under  the  registry  act  had 
priority  ?  No.  •  The  evil  was,  that  not  only  the  judgment 
Creditor,  but  strangers,  might  buy  at  a  reduced  rate,  and  thuft 
injure  the  defendant,  or  subsequent  creditors.  It  was  to 
remedy  this,  by  giving  a  time  of  redemption,  not  to  displace 
/taif,  that  th^  iMer  act  was  passed.  If  the  lien  of  a  mortga- 
gee does  not  come  within  the  mischief  (and  clearly  it  does 
not)  it  is  saved.  The  answer  given  to  us  at  the  last  terta 
was,  ^^  you  should  have  bid  to  the  amd^nt  of  your  niortgages. 
You  should  have  gone  beyond  the  $300  up  to  yoor  ^1800 
daim.'^  Cui  bono  bid  |^3 1 00  ?  To  whom  belongs  the  balance  ? 
If  the  lien  is  turned  into  money^  the  latter  mnst  go  in  the  same 
order  with  the  subject..  The  mortgagees  are  to  receive  the 
2 1 800,  the  amount  of  their  mortgages  ;  and  in  order  to  this, 
it  is  said,  they  must  first  I)id  and  pay  the  whole.  To  whom 
is  the  money  to  be  paid  by  the  mortgagees,^who  are  thus  call- 
ed  upon  .to  bid  beyond  ttie  judgment  ?  Must  it  be  paid  to 
the  Sheriff,  to  remain  with  him  till  a  junior  creditor  comes  to 
redeem  ?    This  is  all,  either  crseless — a  mere  sound — or  if 


J 
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«  AbBANT,     the  modgagees  hiA  for  an  effective  purpose,  the  mooey  9iiut 
0^oberjW23.  be  paid  over  by  the  Sheriff  to  sbt&e  other  person,  and  is  a 
VanRem^s*  ^^^  ^9^  ^  them.    If  due  to  the  inor^a|{ee8,  and  to  be  paid 
i-ABR        ^  ^ijeip  0n  redeeming,  or  at  any  other  time,  why  lire  they  ta 
Siraainr  07  bid.  at  all  ?    This  may  all  be  done  directly,  by  requiriDg  the 
.  Aabajvt.     ^^  ^^^  conJes  to  redeem  to  pay  our  /ten,  without  the  idle 
fojinalily  of  .oar  bidding  up  the  premises.    It  is  a  ceremony 
•  Which  makes  no  alteration  in  onr  rights*    The  obligatioo  of 
1bi3l4iPg  applies  to  aodther  state  of  things.  Suppose,  instead 
pf  inortg^iges,  these  lieru  bh(l  all  been  judgments,  and  the 
propc^rty  ha^d  b^ep  bid  in  under  the  senior  judgment,  at  |500« 
The  effect  of  this  would  be,  that  a  junior  creditor  redeeming, 
would  take  the  whole  for  that  sum.    The  next  junior  credi- 
tor, on  coming  to  redeem,  would  then  be  bound  to  pay.  not  on- 
ly the  $500,  but  the  judgment  in  ri^ht  of  which  the  first  re- 
demption took  place  ;  and  so  on,  throggh  the  whole  order  of 
the  incumbrances  ;  thus  keeping  up  a  perpetual  auction. 

2.  But  there  is  another  point  of  view,  in  which  these 
junior  incumbrancers  have  no  right  to  redeem  from, us. 
We  are  grantees  of  the  land,  within  the  meaning  of  the  2d 
section  of  the  act,  which  provides,  that  it  sh^ll  be  lawful  for 
the  defendant,  his  heirs,  &c.  or  granteesy  to  redeem  withid 
one  year  from  the  time  of  sale.  We  are  grantees,  suhsec^uent 
to  the  judgment  under  which  the  sale  took  place.  If  A 
confess  judgment  for  $1000,  and  alien,  .the  grantee  may 
redeem  within  the  act.  So  of  a  mortgagee.  By  jthe  3d  sec- 
tion,  the  defendant  may,  in  all  cases,  redeem  in  preference 
to  any  creditor  ;  and  ^ough  the  expression  here  is  confined 
to  the  defendant,  and Vioes  not  extend,  in  terms,  to  his  gran- 
tee, yet  the  latter  is  within  the  spirit  of  the  provision  ;  and, 
•  at  any  rate,  the  omission  does  not  prejudice  the  right  of  re-* 

demption  given  to  the  grantee  in  the  3d  section^  A  rxA^" 
'  gagee,  then,  being  considered  a  grantee^  aod  die  right  to  re- 
deem, therefore,  saved  to  him,  Lansings  or  his  representa^ 
lives,  had  a  right  to  redeem  as  grantees.  But  it  may  be 
asked,  what  bene^t  do  you.  claim  frofn  this  right^^  nevei:  hav- 
ing made  any  attempt  to  redeem  as  grantee  ?  To  this  we 
answer,  that  the  purchase  by  Lansing  was  equivalent  to  an 
offer  to  redeem.    Lansing;  during  his  hfe,  (bb  heure  now) 
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united  two  rights  ;  those  of  puf'chaier  uad^r  the  «6ttior  jadg-     ifeBAVY, 
meats  and  grantee.     Luasing  th'is  became  both  the  man      v«^v^ 
from  whom  redemption  was  to  have  biSen  mftde,  and  the  Vav  R«sia«- 
One  to  make  it.      This  case    is  like  the  fbadal  one  of       ^*^ 


(a:tingaishmeiit  or  merger,  upon  the  meeting  of  two  es-  8h«»hpw   q« 
tafes  ;  or  like  the  remedies  bf  operation  of  kw,  retainer  '  . 

or  remiUer^  mentioned  'in  Bleickstone^s    CoMmefitdriesJa)     («)  *  ^K  ' 

r\llM-    elk-  A. 

l¥henever  two  diflferent  rights  and  remedies  center  in  the 
game  person,  he  is  righted  by  operation  of  law.  We  can- 
Ikot  go  and  redeem  as  grantee,  because  we  cannot  apply  to 
ourselves.  Then  there  is,  either  no  means  of  redemption 
whatever,  or  none  short  of  paying  our  own  lien.  Suppose 
the  case  of  an  absolute  grantee,  who,  for  the  better  secur- 
ing his  title,  or  from  any  other  motive,  has  bought  and  paid 
his  money  at  a  SheriiT's  sale  of  the  premises,  upon  execu- 
tion on  a  judgment  against  his  grantor  :  must  he  yield  to 
a  subsequent  incumbrancer,  and  submit  to  have  his  right  di- 
vested, because  he  cannot  both  redeem  and  be  redeemed  ? 
The  only  difference  between  the  case  supposed,  and  the 
present  one  is,  that  we  are  a  conditional,  instead  of  being 
an  absolute  grantee  ;  but  this  does  not  preclude  our  right  to 
ledeem.  If  our  estate  is  conditional,  it  is  the  subject  of 
ij^emption  in  its  turn. 

3.  If  we  are  mistaken  in  the  construction  of  this  act,  we 
inen  ask,  is  it  constitutional  so  far  as  it  aims  to  divest  our 
rights  ?  In  this  point  of  view,  it  can  make  no  difference,  that 
we  have  not  bid  high  enough  to  save  our  lien.     Within  all 
fte  decisions  on  this  subject,  we  can  neither  be  deprived  of 
our  vested  rights,  nor  have  the  legislature  the  power  to 
modify  them.(6)    The  Court  will,  if  possible,  construe  the    (b)   FUkh^ 
parts  of  an  act  which  have  a  tendency  to  interfere  with  /Li-^L^isa 
such  righb,  by  adjudging  this  not  to  be  the  intent  of  the  le-  The  Peopu  r] 
^slature.(c)    It  is  a  rule  that  statutes  in  violation  of  pri-  jj^  ig^^ 
vate  right  are  void  opon  a  principle  common  to  our  free  in-    (^>  ^ 
•fitutions-Crf)  21?/^  •^•*^' 

.  Placed  between  these  conflicting  claims,  the  Sheriff*  is 
under  no  obligation  to  give  the  deed  to*  Sanders  Van  Rensge- 
her.     His  rights  and  liabilities,  in  a  situation  very  similar 
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AbBAMT,     to  the  present,  are  fuUr  coosidered  in  Van  Cleefet  dL  v. 

VajlRsbmb-      4.  The  judgrnent  of  Sanders    Van  Rensselaer  wa&   not 
■'^**        confessed  till  long  after  the  sale.    He  ha-d  ample  security 
BamMww^v   for  \i\8  debt  beside  the  land  in  question,  and  gave  a  stipulaT 
LBAAT.      y^j^  ^^  exempt  the  person  and  personal  property  of  the  dc^ 
(0  16  Mn>  fend^nt  frqm  execution.    )s  it  equitable  to  sustain  the  cl^im 
to  a  deed  under  such  circurpstances  ?    A  defendant  might 
thus  in  ^11  cases,  after  bis  own  right  is  gone  by  the  lapse  ct 
time,  come  in  and  redeem  indirectlj,  through  a  friendly 
'^    creditor*     Is  not  such  a  proceeding  io  fraud  of  the  stat- 
ute ?      . 

Thtcotty  {AttQmiy  General)  in  sopport  6f  the  nrle»  Thit 
die  judgment  of  SemderR  Van  Ren^seher  was  iube^ipMt  tl 
Uie  sale,  can  prake  no  difieraice.  It  is  equally  a  tUn  npw 
Ibe  land,  as  if  it  h&d  been  rendered  before*  The  Meii 
jMnring  did  not  divest  the  defendants  title.  It  it  a  ther$ 
lien  upon  the  land,  as  was  holden  by  tWs  C<>urt  itt'A^e//  vl 
^f)  90  John.  Payn^if)  The  act  extends  the  right  of  redemption  to 'ait 
^'  traitors,  whose  judgments  are  a  tim  on  the  d^W^a  real  ^^ 

tate*  Every  judgment  of  a  Court  of  Record  is  a  Ktn  upot 
buds  of  the  debtor,  which  lie  within  the  juriadictioit  of  dft 
Court,  tfaougfi  a  decree  of  the  Couitof  Chancery  ou^t  aat' 
be  so*  There  ana  certain  judgsients  of  inferier  HI!oudi^ 
wliich  are  not  a  lien  eo  lands.  The  act  has  in  view  the  &a- 
tore  ef  the  judgmeat,  and  wherever  it  will  operate  ato  a  hen^ 
the  creditor  may  redeem*  - 1 

'  I  agree,  that  the  act,  if  it  attempts  to  divert -rights  which 
are  vested  by  the  common  law,  is  void*  The  legislature 
kare  no  power  to  pass  such  am  ect.  But  what  m  tim  case  ? 
The  mortgagees^  who  complain  that  their  rights  are.  to  h&t 
divested,  took  their  mortgages  subsequent,  and,  of  coutse, 
subject  to  the  judgment  under  which  the  purchase  was  made* 
Vow,  so  far  from  divesting  their  rights,  they  are  secured 
4Qd  improTed  by  die  very  provisiona  ^  the  statute,  which  ie 
flBosuted  as  divesting  them*  Without  this  stabrte^  dieitf 
rights  wouM  have  be^u  absoluUlg  divested  by  the  salt*  Nei 
iWBcdy  whaterer  would  h^r^  remaiiied  .to  ttm  moi%B|eai%; 
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his  Miid^fhat,  before  flie  stetate,  they  might  bay«  filed  their     A^;^'^ 
Ml,  and  have  condpelled  a  redemption  according  td  the  pri-  ■  \,^>^JL^^ 
9ritj  of  these  liens.    So  thej  tni^t  have  done  in  this  in-  Vaj^'Rcnssic- 
itaace,  sidce  the  statute,  which  has  even  extended  the  time,   "*   ^^^^ 
Within  which  this  may  be  done  by  a  ihortgagee.    But  they  SukrIw?  oir 
have  not  chosen  to  file  their  biH  for  thi^  purpose,  and  it  is  ' 

how  too  fetfe.    ' 

/  We  are  told^  that  Xxm^tng,  hdd  he  not  bfeen  himself  the 
burchasei^,  mtght  have  redeemed  as  a  grantee  within  the  2d 
section  of  the  act ;  but  it  is  now  settled,  both  at  law  and 
m  equity,  that  a  mortgaged  has  a  mere  lien.  He  is  not 
Considered  the  grantee,  or  owner  of  the  land.  For  all  sub** 
itantial  puipdses,  the  fee  h  in  the  ihortgagbr.  The  2d  sec- 
UM  pr6vid^,  that  up^m  redemption  bythd  iefmdaniot 
gr^mUe,  &m  tale  and  certifit^te  Vhall  be  nuU  and  void.  It 
leaves  (he  title  of  the  grantee  precictely  where  it  was*  Hid 
the  legi^Ilitu  re  intended  to  make  the  ri^t  of<  a  hiortgigcit 
to  redeeth,  the  same  with  that  of  the  gi^ntee,  they  woult 
fcave  provided  hiin  a  title  by  which  he  could  hold,  till  re* 
deemed  from  in  bis  torn.  Considered  as  a  grafitee,  th\^ 
land  would  be  irredeemable  in  bis  hiinds ;  for  there  is  ne 
ytoviaioh  in  the  act  by  ^bich  it  can  be  redeemed  from  a 
girantee.  According  to  the  reasoning  on  the  other  side,  a 
■mortgagee  for  ^100,  may,  by  ie<keming  as  grantee,  hold 
tand  indefeasibly  to  any  amount.  By  the  act,*  (^e^^.  45,  chi 
1^7,  $.  9,)  where  the  people  are  mortgagees,  they  are  ati» 
thori^d  to  redeem  lands  sold  by  exi&eution  on  a  senioa 
judgment,  tiere  We  have  a  legislative  construction  againfft- 
the  previous  powers  of  any  morigagee  to  redeem,  in  any 
tase^  under  the  stathte  in  question^ 

But  suppose  the  mortg^ee  can  redeem,  he  haa  made  no 
tittempt  to  do  so  ;  dor  has  he  come  here  to  redeem*  Ha 
ia  the  puccbiaer  :  we  claim  to  redeem  of  him.  The  act^ 
provides,  that  we  may  do  this  by  paying  the  purchase  mosi* 
Oy  and  interest*  This  we  have  done.  We  are  not  bound 
to  notloe  any  other  debts,  miilessi  they  are  judgment  debts,, 
in  the  hands  of  one  who  has  before  redeemed.  When  we 
eotne,  as  here,  to  redeem  of  a  purchaser,  we  are  bound  ta 
gfl{yi(8iflierjudgDient»iiMHr  mortgages*     We  have,  nothui|^' 
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Af.BAjnP4  ttereftfr^  to  do  irith.  XtOMaif'j  rigb^  m^nwwrlgipii  .  ^1*^ 
^^^^^!;^V  only  as  purchMer  that  v«  are  boup^tiyiiolifce  kiip.  Tbeacffr 
IV V  BviRBBs-  never  intencfed  -  to  psotect  him  wk  rooBtpgee*    A^  pemBtutl 

^^^        auctMn  ifi,  itflcemsy  to  be  lMpt'«p,  mA.  yet  the  Couit  ar^. 
^psBiTF  w  aekedto.  pljLce  socb  a  coiMtrue(i0n  vpo&ite  statute  iw«topa 

Ai.«A«r>  '  the  attctioii  .at  oiico.        .   ^ 

As  to  the  idea  of  redness  hj  opcnlitiimef  la^fmeuppma-s^ 
judgment  creditor  porciiBSfe^iiie  had*;  JQ  4iat caae  Ibe  ai|^ 
and  the  remedy  are  aa«tnQch  eaoteredl'.in  hUo  aa  {A  tba 
mortgagee  who  purehates.    Bothisre  mereAcnMiitofat  'ha«^^ 
log  a  lim  fer.theU  debts ;  y^ft  tba  Anm^r  .may  be^ledaaoH 
ed.    Here*  is  no  taconaeoiaMo  to  -  the  moriga^ea^  v  He 
shontd  have  Wd  to  the  aahm  of  the  laad^   Be  woakt  tfaaii|i- 
after  ^yiag  the  jadgpDeot»  have  JheM<^ wfim^tmmif 
l9  pay  his  mortgage.    This  is  not,  as  has  beaa  fnapfOBe^' 
asere  <;fiTimony  or  sound.    As  t^  one  who.  should  aft^" 
wards  come  to  redeem,  would  be  obliged  ^0  pay  hhntbe 
irhole  sum  whkb'  he   had  bid,  which  is  the  oiJy  aneaoa 
of  obtaiimg  his  mom^y,  it  is,  for  Um,  a  sound  ¥^.  tect*^ 
sary  to  be  heard*  ^  ' 


i« 


WooDWORTH,  J.  (after  st^tiag  the  iacts«),-.  ^The  JQ%-t 
ment  o(  Sanderti  P<m  £«fM^«/a£r^  though  after  the.  sale,  waa 
a  /un  upoii  these  lands,  and  entitles  him  to  redjeemaa  jud^^ . 
ment  creditor.    It  was  objected,  on  the  argument,  that  there, 
was  a  stipulation  not  to  take  oift  execution  upon  this  ju4gr; 
mentJ .  This  was  for  the  defendant's  benefit,  and  does  not  , 
prevent  its  operating  as  a  lien  upon  the  real  estate*    Infar    *, 
sing^  being  a  mortgagee  of  these  lands,  and  the^a^s^ee  of 
another  merlgs^  on  the  sam^  lands,  chooses  to  become  tha. 
purchaser.    He  died,  and  his  representatives  now    insist  \ 
that,  in  his  right  as  a  mortgagee,  they  are  entitled  to  re-;^^ , 
deem  in  preference  to  Sanders  Vax^  Rensseliurm    In  timmem 
there  is  a  difficulty  which  interposes  against  setting  up  tms 
claim  ;  for,  as  mortgagees^  they  have  never  attempted  to  Ee-* 
deem*  But  we  are  clear  on  the  other  g^und?  that  they  ijrere 
never,  as  such,  entitled  to  redeeo).  This  is  ,a  casus  fmi^suf 
in  the  statute*    The  right  is  claimed  qnder  the  2a  section 
of  the  act  which  authorizes  the  defendant  or  ^is  jgranieer  . 


in  Ik^MMing  <rf*  ^  statuta    6r«R<ee  is  a  mtd  of  w«ll  ^^""^^^^ 
kQ01m.t^[lliiKalioo^:  if  owttis  faen,  tAe  jMn^^AKrem/  tie  ei*  Ym^^^Mtwrn^ 
taie^^  Tiie^tnofigagee  H  not  the  owner.    The  .mortgage  to      *^  ' 
a  iMtf^iMfcftrity.for  bh'deM; .  R^kilet  Afch  an  interest' at ;dMii«Vir  mi 
can  be  sold  qd  e»cttlioD  against  Urn :  nor  dtoes  lie  cone  >  ^'^^''^ 
withitt iN^tgehnieal  tmmmg of  then^tti ytimitiC     istihe*. 
sesskmoC  1939;  tbelegisbiorv  teiigU«tineceiiiii7t»'fies8 
an  aet,<*|  etiaUivg;  tlie  people:  of  tbe^  state,  wkm  mfti*  Xi^'f.^ 
fsjf^esf  'to  exefeise* tfcis  Tigt^  of  ledenp&Mr^ae  moetpga.. 
credHnfSb  ThiOis  a  leymMiwi^nMTVKlitiOi,  audi  accttidsv  io    .: 
oar  iriew,  lei Ar  tfae^phanr  --iaitef  pwt>)tieB«Tif  ■  llie  •  sWnte^eaier 
consifahdilMife  ■  W^  are  tieeie,  tiiattnertgilgees  «e&  ^limthetyt 
mtbm  iltrJatta*  or  spirit ;  and;  iabnseqiien%,  thbnileliBMst  * 
be  itMe  aksoHits. 

SuTH^aLAND,  J*  concurred*  -  .       .      i  . 

SAYAoe,  Cb.  J*  (after  adiFerling  to jtb0  faeU  wKllch.«ih. 
peand  upon  tbe fBotioafphva  rif^stq^hev  qii^  A^nqw 
fiurther  appears,  that  the  judgment  of  Sandra:  f^^a^  Rmsfii'' 
&l«f:  vras  by  coiifessiea  for  a  debt  abeadj  secnred  by  bond 
and  aborigige;  on  lands,  the  sale  of  wfaiehwaa^be 'consider- 
atiok  ftr  the  dUbt*;  9SkA  ttat  be  gure^the  defendant  SMt^^ 
iatioe,  etxfen^tiag  his  person  and  persoaal^propeng* front'  * 
ezeettfioiii 

Under  these  circinnstsxiceS)  the  Sheriff'aria  the  «d¥^e' 
ef  Ih^  Coinrt,  as  to  irhoofi^  he  shall  convey.  yss^A  SanJUrt 
Um  IUns$eIa$r  applies  for  aMmdemttr,  leemflttudii^  4he?    . 
Sheriff  to  convey  to  bka,        -        •       . 

Tlusdtuws  in  qnestioA  the 'coiistnictieii  of-the  ^'^^cf4%  * 
9id£(i0n  to  iht  act  tmcttnmg  judgm^^foii  ttttoiOiwi^f^'  : 
pasa^  Jfyril  1%  1S30.  The  Ist  sectioti  of  this  statute 
prePndes,  thai  aH  Sherffik,  after  (hef  1  r(  day  of  Mty  then  aext^ 
apon  a  tele  of  r^al  estate  bry  etecdtien,  inatead  ol  tMwej^ 
ii^ahsoluleiy;  as  heretoibref  ahafi  gJTe  a  certificate  of  the 
wfe^  s^ing  forth  certain  {iHrticalars  ^  and  Oat  if  fte  pus^ 
peri^'ahalt  not  be*re^ni6d  accordiiig  to  the  ^  the  pur^ 
^aser  shall  be  entitled  to  a  deed*  A  dupBeate  of  the  cer- 
tificaie  is  to  be  filed^ '  This  pH  of  the  ^  Ims  Veeti  ^Qca^ 
plied  with.    The  2d  section  authorizes  the  defendant,  his 
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AhBi/fti    hethi,.  executors,  adiniialrftmlon  or  grtmUw,  wkfaiir  Me  yMr' 
^^^^^|!^|^^^  alter  tli6  sale,  to  reActeiti,  on  paffog  the  pttrdhaiser  ovlfce 
ViksAsMw-  Sheriff,  the  purcbeae   mtmey^  irftfa  16^  pisr  cenu  ^iet^iti 
.  f  I'Am       On  >BQisiai|g  iiiJB  tmymmt,  l)ie  sritf  e^^^^erfifidtte  ar^  d^ai<: 
dapRiFF  •>  ed  void.    The  dd'  fiec^n  liuthoridM  arff  ct^dEttnr,  tevll^ii* 
^'^^^     dteiee  is  Chtacery  6r  jodlpncait  at  UlW,  trfaicfa  i^  a  Sen  V^' 
awf  rehl  eMafte  so  scM,-  wifhhi  t5  moaihr  aftei-lM^^^  A"- ' 
/itOl  «f  MM  d^tndmU^  to  Mhem  the  liteU  iir  t^  diUflj^ ' 
pneflcribed te  the  2d-«eetioii ;  Ifae  defendmit io  tfl'dh^'hilv* ' 
bag  pttiBueMe  of  any  credM6r.    The '  cre&itor  reJI^nmif'' 
..  aeqttlhMallihe  rights  of  the  ptirchasei'.    CkvdMbtt  nutyire**' 
deMtt^fMu  eath  dthfer,  ohr  paying  ttie  redeinpthm  wM^hfi^" 
fare  paid,  frttt  7-per  eent,  thereon,  and-tfift  asMonrof  ttie 
lil^j  bf  judgment  or  d«eree,  of  the  creditor  ftolbr  wMb  flui' 
land  18  redeemed.  Thef  4th  eecfion  directs  thie  Sheritf^ktbl^- 
eiptratiott  of  the  IS  months,  to  give  a  dee^accoMhiglj,  ta^ 
the  purchaser  or  creditor,  if  the  propeity  has  not  been  i^ 
deetned  by  tite  dttfendittit.  •       • 

fjpoti  thte  stiPtttte  seT^ral  qtmiions  hi^&hidi  itilA^/ 
someof  whi^b  itia  nfeodMary  to  cOiKftfde^.     *  *  *;*^'   '-^'  ' 

The  object  of  the  tegi^tnie  hndotiHteat^'wir,  fi'  *rhie^^ 
lievcf  fte  ««Mo^.  by  preVei)fh%  a  Mcrific^  tfl '^  )^&^^ 
af  ShttrHT^  s«le  ^  afid  "i.  To  tok^  credited,  6!lier  than 
the  pMiiMff,  BRfst  a  'sUe  oti  ex!6cbti6n,  "M  sSa^'ttfeS^ 
debts,  by  redeeming,  i^ere  die  property  bad  beeii*A>Id  Ib^^ 
IMrfts  ViMe.'  This  mtaWh  eVMeHfly  f^f/Mii  j  ^AitHr' 
eUpositibn,  »\i  naf'^ty  tb'beftf  in  mind  die  ^  tttlAdfitf^ 
te  fii^^fiMl,'W(M  tftfe  VtttMj  pr6posed  ;  diijid  ^d'tb'^ohsM?* 
the  act,  as  to  i^tippress  Aie  evtt  and  adtance  tte  if^ki^jm  ' 

14  IthM  beA  alrgn^d;  tfifd  no  doubt  coi^re(e^^^^t''tli^' 
legiihture  did  nbt  mean  to  invert  the  order  df  ii^iipoft  redV  * 
eMate  Vaiid'if  th«  act  has  that  effect^  it  mdst!be  <imfi||  tilbfe^^ 
o^gl^ce  of  creditbrsl  '  If  a  junior  <iredt{or  becdUhe  il V^t^* ' 
chad^r;  <hin]^ -lender' ft  senior  judgment,  he 'thW  fiia  dhje^ 
amount  of  the  oldei*  etecution,  and  of  biis  own'  ti!^  if  \£  hk- ' 
tend*  tO'sebare^imsdf  6ut  of  thepibperty  8<^d.  |^re  "^ 
posing  df  the  tt^t;  a  eaici,  under  an  older  jud^^^  desl^n^-. 
ed  an*  junior '  ftiin^.  *'  The  purchased  tnl^t  &iis ''inalee  W' 
speculatiob  tt  W'expense  botii  of  tfiie  Wokoi'ilk^  '  jiuuoi^ 
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aod tb^sjBct  thus  opjB^te^.b«De&»i%  boi;^  f>r  tM|i  an^ Mie^  ^^^^^^^ 

de^tor^  i|s  ttiei  p^per^  is. oitide.tojfiyr  mqre  dabt%  and  it  vajt  ftfeWln^ 

fwo^l^  gp^.  at  Us  TflJN^  if  e»cwi>b«3aAto  tt^t  aoiQuat       *^* 

11ie,8if4ute»  tli^ep,  b«f  toa  uyiiriMaeffictivffn.'^*    A.  SR<rfMP>bt 

m€N|[tgai|^,i8  {4af ed  i^  JWi  ^9^ 

fQi!f^/^,a«V  ereu  aUowj^^lbad^l^  tea  .Mt  tb^ypp|Hh|gQ,Qf 

redi»»iQU^  UM  A  jodg9^  i>  thi%  A^  jit^tivto  , 

TiQlatea  no  jf^t.    U.omel)^ witbM^  4^w^  bim  a  romed]^. 

e^ded t^jq^ppifiit^j^fdJilQ^  ]ti% lobe  tuj^ agiMirbat . 

Teioa^k^^,  t^t.tbe  ftt^tota  bi^ 

e^^  .  .I,j}fy^^,^h^  W«^  peyon^  fo''  «^  discrimiiMiti^a  bMtff^w  • 

^i^piS^^s  were  intended  tQ»be  ej^jbimoed  bJ.tba^wa1Rd . 

3.  It  was  cootcaded  that  iitor^yayi^i»aapet»  b»<'»i<<d(W<»d.  . 

pestodlj  decided  in  tbis  Cmrt^i,)  Ibat  A.  A^rtgiffiar  Wt  i^  /^  /^cp.  4i. 
f<lffQ>^k>p»  b)s.,qAfya  cbAttal4  tbnt  tbp.mif(Kig9rfbM4he  fs'S.Va*''^ 
% jwpdffy  aawtaio  Irospasaagsioftt  Abe  i»oi<ffg(ie><jf )    ^     U)  j^^ 

hf  ^i^itl^  to  (fldeam^  must  haye  a  subflistrng  li^.  M^|tb0r^34. 
timf  y£  tb^  Sheriff's  sale*    The  statate  eifijresses.  no  such 
bij^i^^ ;  its,  ^nQs  ^s^fff^e^    The  cfiy  quafi^alKsi 
ll|f9p|^  i^^eiitil;!^  a  creditor  to  redoeoi  if,  tiia^  his  jttd(|[7 . 
fl|^t  p€  dec^Tf^  shall  ie  a  /»en.^    Jn  .197  opi^oiit  At^CfH^ffOfta : 
best  mth  the  spirit  and  letter  ^f  the  act,  to  admit  any  ci^ed*  ^ 
]to|r^tQ  radewi>.  whose  judgmeat  or  decree  is  a  /ien.  a|t  die 
t^,ojt  redempt^n.    The*  estate  of  the  debtor  is  not  chan- 
^1  Jbj  the  sale  ai)d  certificate.    The  pwt^Kser  requires  no  . 

tiU  he  receiTaa.adeed«(A;)    A  creditor  who  obtains  .  (^   ^^^ 
ipt.subse<)<ient  tp^the  sale,  has  a/isn  upon  the  estate- fil  3. 
s  debtor,  and  okBj  accordingly  redeem* 
vm  oyinioo,  therefore,  Sanders  Vm  RmAsthnern eati-  > 
to  a  Sheriff's  deed,  provided  his  judpnenibssbeen  , 
%#ljfr  obtained.    It  appears  ttiat  he  sold  die  debtor  a  farni^ 
<p  aeeure  the  value  pf  which,  he  tool;  a^moi^pfe  on  the* 
saoielwd,-  tfiid40  imms  niore,  tbe  Utter  b^hig  subject  to  a' 
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•  .  * 

AfrBAHYt  . |M!M>r tinorlpgjG^   He  {persuaded,  the . defendant.  io.caoS^A 

.^^pI^U^  *  j\l4gQ(tf lit  oa  tlu  b<9id  a^acoaipaiipii^  tb^.  ipo 

Yam  Rbhbss-  JPdK^s^o^ent*  ducted  200  idoUar^  and  gwre^  disdaf^ff^.of 

^^       tb$t  .t^feocU^t's  ^fggfoti  amli  pesmqal  fDope^ju    la  icfioHjt 

Aiimiw  or .  j^e  w<Hpld not  be  Mgcmitod  to  enforce.tbU  JudflPlieoti  tp  Ifae 

cgECin^ip^of  Qther,4cweditog,  iiiv^iiif  i>tber  4^001^^  wfauch 

^  WfGkifi  jfmBvam,  .i6..euff(0ifU|ife(     T^  ttaiiBa«:lioi3L,qp^- 

ales  as  a  fraud  iif»ji  tfae  oiber  cnditoia  of  the  defendaot, 

and  particularly  ao  BfirB  thi,  jiianhniirr  in  this  caae,  who 

must  auslaia  a  heavy  least  .and  h  tenedileu  at  bw,  on* 

kaa  the  piurdiaae  be  iiatai*^    .  Tbf^  facta  would  jaatifjr 

the  presujnptaafi  iof  coanivaod^  with  the  debtor;  and,  in 

-mg:  4piaieii^  if  <ODtQHwgb  fcarira^iei  Uie.jiidpii^yiiW  n 

tO'Ailber  bona  fide  caeditoniawe  anljaiantie  aeod  thei|iartNia« 

'  itnlwfcQtiift<eftE^iM^t<yhere  jaaHn^  ./ 

This  Court  may  eieeaiBeA  diacmtieoMry  poiacri  -ai.flieU  i« 

.fprabtiiK  aaa» rafoii^^aitaiMbMW.;  as  viaebe  tfe^^ad  ^  it 

•     is  merely  a.  privirte  r#*,  MdiwiMe  tfm^miQpii  iig«U 

(9  Bm. jM.  be  atleailad  <rMieMMiiftnt4iaWhhipa  a«d  dMi«iitiBa,i!lHMO* 

^Jl^^l^^      '  In  lbi» view<rftha  feaae,  we  Aoeid»  p^jliMpiirbftiyiiiliiiiiii 

in  denying'  thnaaalien  |  b^■taia^p«rde^i■■e■  ii  m$  >»  jiafawii 
iti,  1  assent  t»  the^isaiaig  <lie  f^ttrthiissiijqbeBenia^'tffcai  li|e 
proper  femedylbr^  tite»re|i»niemai»siiief  bmm^kgiif  ^i»An 
u  fMind  in  the  Oonrtof  Ghaaeery«    .    .      .  •.M^..:..i  i  «*.*•>• 

'  This  leing  the  opinion  of  the  (!%urt,'  Ifc^H^  ^^fV^Mfca 
that  the  rule  be  entered,  wit)i  a  clause  ixptesA\j  uMit^  tK^ 

n^A(«  q/*  fiw  elienti  in  any  future  litigatton* '         ..•  •.  ^  •**  - 

.  Curich    Ta)ceypurruleini(batiqnn,.        ,u>*  .*i   ^..^i* 
.'.  r     ii^iSi^rjf -^fi^  e«la^^^.4d[/Mll•'  ''  pnar  uq  ii>in«  ir 

.  r>Op  tjiartsnk  »t 

¥n4lNn^r^i«^^<^^^'^«'^^  teiAaraifSisnArimii^. 
fpr  »  nmimm^in  wsu^  to  Ct««ifi«lfa>f^n  ^<in<|»:8fc^wff 
Af-»4W»»j<e4WlinBhig  Mna  |a  «ainm^  ^  ddHLfi&0e#i»^Sfe- 
iilte-<rft>»jf  rsmisea  wnniwnetltinJbis  applieauoi^i^tibwiaWI: 
i^mfecf  HF  ta4«  ifl^ea«ng  •|Ul^t%aMii«  the  faos^^hink 
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the  sane  is  gnranded ;  asd  on  hearing  Mr.  Hopkint  on  be*  albant, 
half  of  the  representatives  and  assignees  of  Abraham  A.  Lan*  ^**Jil^Xi!f^ 
^ngj  deceased,  opposing  the  said  motion  ;  and  on  reading 
affidavits  shewing  the  ficts  on  which  that  opposition  is  foand* 
ed-^/i  is  ord^redj  that  a  writ  of  mandamns  issue  to  the  said 
CorneKw  Fan  Antwerp^  Sheriff,  &c.  according  to  Ae  said 
motion,  wUhmtt  prejtidtee  to  ihe  repres^datives  and  asrignett 
9f  tht  said  Abraham  A.  Lansing j  in  any  ftOtxre  KiigatiofU 


Mott  against  HiCKSf 

Asnvwmt^  tried  befbte  hit  benoar,  Mr.  Justice  Wa«a» 
VKM9B9  ^  ^  Jfem^York  Sittmgs,  April  \ 5, 1  a38.  Xu  aeii«i oi 

The  ioHowiw  iaan  abstvact  of  the  deckratioD,  so  far  »it  fpwp^t  win 
«  UMlBnal  to  tfie  qsMttMMM  in  the  eanae  t  QDfporatiqii« 

Mtmm^    That  the  dcfc^daat,  on  the  WJlday  of  ^"—'^  °^  ^ 


*^  Die.    eontraotr 

'ltl4,  wat  omuoaa  to  pstrehase  from  one  haac  F«  /fee,  a  oi"  its.  authon. 
^BMtityoffiiewoodylbFwychhedeBaBdeditlaigesttmof  ^&^ 

tmomtji  ^^  i^^^^^i  dndf  <^P  various  negotiations,  he  a*  i^f'^ofthJto^ 
gieed  to  seU,  and  the  defendant  to  pnrctiafle  the  wood  at  gituMte  pov- 
pAZ^i^  to  be  paid  far  by  a  note  of  tbeddeadant,  to  be  P^^^ 
ttade  pajraUe  at  a  certaki  day^  and  .lp  be  endoised  for  the  .  ^  oorpora» 
better  security  of  Rot :   That  the  defendant,  in  order  tQ.car-  iJ^^J  ca^ 
rj  this  arrangement  into  effect,  made  a  note^  dated  the  day  ^^  wiUioui 
Wore  stated,  for  .^948,65,  payable  six  months  afterdate,  to  smL    it  may 
brael  HorstJUldy  or  ordejc,  and  endorsed  by  him,  and  then  ^^  ^^S^^. 
undertook  and  &ithfully  promised  the  plaintiff,  that,  if  he  ^®  n?^:  ^^ 
would  also  indorse  it,  the  defendant  would  deliver  over  to  ^  the^wont 
bin,  for  his  indemnity,  the  first  parcel  of  glass  which  he  ^^^'^  ^^T^ 
ahould  thereaftec  receive  (ram  the  Woodstotk  GUm  Compa^  of  3  tad    4 
Mfy  of  which  the  defendant  was  president :   In  consideration  '^^  ^^  ^*  ^ 
of  which  promise,  the  plaintiff  did  endorse  the  note^aod  was     When  tu 
afterwards  compelled  to  pay  it,  with  costs  of  suit.    This  Sie  fFM4tf«db 
cooat  also  contained  averaaenta  of  receipts  of  the  glasa  Md  ^'^  ^VS^ 
Boii^livery»  Ax.    3d  €owiUm    Thatt  on  the  same  di^^  the  pramMory 
defendant  made  his  promissory  note,  and  tbeioby,  aixmontha  ^;  ^  ^ 
after  tiie  date,  promised  to  pay  Urad  Hors^fdd^  or  oidiWy  swapanj,  Cir 

Voa.  I.         .  M 
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ALBAfj  Yy     |J(948tVt5  for  value  received,  which  note  was  afterwards  du<» 
^'**^'*  ly  endorsed  by  Uorsejield;  that  the  defendant,  being  anxious 

to  negotiate  the  note,  and  requiring,  for  that  purpose,  an  adr 
ditional  endorser,  applied  to  the  plaintiff  to  indorse ;  and 
promised  the  plaintiff,  if  he  would  endorse,  that  be  (the  de- 
wood  fu  i^li-  f*^^^*"0  would  deliver  into  his  hands,  for  his  indemnity,  tb^ 
edthfltti  to  OK  iSrst  parcel  of  glass  he  (the  defendant)  should  thereafter  re- 
ftKstoro  of  ceive  from  the  Woodstock  Glass  Company^  of  which  he  was 
fla»;  Mdy  pi>esident ;  that  the  plaintiff,  relying  on  this  promise,  endors- 
paojr  wM«  H-  ed  the  note,  and  was  afterwards  compelled  to  pay  it,  with  costs 
*CorDoratimii  ^^  ^uit.  This  count  also  contained  the  same  averments  as 
may  to  tbtts  the  last,  relative  to  the  glass,  &lc.  The  3d  count  was,  in  all 
pffoiniii6i7  ^  things,  the  same  as  the^rW,  with  this  difference,  that  the  de* 
note,  witlKMtt  fendant  Was  set  forth  as  the  President  of  the  Woodstock  Glass 
iA«*e  in  the  Compornfy  and,  as  sach,  anxious  to  purchase  the  wMd,  and 
Ntiol^'*eivS^  contracting  for  it  as  such ;  and,  as  such,  making  Hie  note  by 
then  pow-  which  the  company  promised  to  pay ;  and  then  individually 
notes,  such  as  promising  the  plaintiff  to  indemnify  him,  in  ccHMideivtioD  of 
•TO  fodnd  in  hig  endorsing,  &c.  The  4/A  count  was  the  same  as  the  sec- 
fl^oMl  intaa-  ond,  with  th^  same  variations  as  in  the  last.  5th  county 
^**     T^St^  *^^*  ^  defendant  made  his  note,  and  thereby,  "  ly  the  fiame 


t*  in  i^ifviog  and  description  of  the  President^  Directors  and  Co.  of  the 


Wbmtcksh  Woodstock  Glass  Company ^^^  promised  to  pay  Isrutl  H^rse* 
«  not*  wa«  ^e/cf,  or  order,  as  before.  It  then  averred,  that  the  defend- 
er <vrd»r,  who  ant  was  anxious  that  the  plaintiff  sh^nJd  endorse  the  note) 
S«*^"J  H  *"^  promised  him,  if  he  would  indorse,  to  save  bijn  harmless 
a^ront;'*  held,  froiti  any  loss  or  damage  by  reason  of  such  indorsement* 
aothlar  ^^  ^^^  count  averred  the  plaintiff's  endorsement,  in  coostder*- 
T***^  ^  ation  thereof;  and  that  he  (the  plaintiff)  was  afterwards  com^ 
wu,  in '  fa«t,  pelled  to  pay,  with  costs,  and  the  defendant  did  not  indemni- 
••S*"^  7r  w*  ^y^  ^^*  "^  ^^^  count  was  the  same  as  the  5ih^  alleging 
m  ottdoraor ;  that  the  defendant  made  the  note  as  president  of  the  compa^ 
piiTM  he biiitt  ^y»  ^^^1  thereby,  <Ac  President^  Directors  and  Co.  of  the 
ri^  «»  make  Woodstock  Glass  Company  promised  to  pay,  with  like  aver- 
indorsement  ments.  -  The  7th  ccuni  was  the  usual  one  by  the  plaintiff,  as- . 
8o  ns  to  aroid  g^j  endorsee,  a'i^ainst  the  defenda>*it  as  maker  of  the  note.^ 
biiity,  and  put  The  Bth  count  was  for  money  paid,  laid  out  and  expended  ; 

tte'^e^'for  ^^^'  ^'*  f^''  rooney  had  and  received ;  and  the  IQth  on  aa  nw 
the  puqMseof  gifj^^  computassent. 

\mtnug  the  in*  '  . 

terest   therein        Plea<-^  Ihft  general  ISSUttt 
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« 

Upon  the  trial,  the  plaintiiT  offered  Isaac  Wright,  as  a  wit-     albant, 
ness,  who  proved  the  hand  writing  of  the  maker  and  endor-  ^^*!j^!^^i^^" 
aers  of  a  promissory  note,  in  the  following  words  :  Morr 

"  Mzo'  Yorkj  4ih  mo.  25, 1 8 1 6.  ^^^ 

Six  months  after  date.  The  President  and  Directory  of  the 
Woodstock  Glass  Co.  promise  to  pay  Israel  Horsejieldy  or  or-  ^^^    ^SSSiiif 
der,  nine  hundred  forty  eight  dollars  tVti  value  received.       *««f«« 

JVhitthil.  Hicksy  President.       donement    k 

(Endorsed,)  ^T^J^ 

^  Israel  Horsejieldy  agenL  tbmt  Uie  iiidli0r- 

•<  Jordan  Mott.'^  .  «ir    will   aot 


ly  Ikbls  s  «i- 
pacialijf  '•JMre  the  indonce  hat  notice  of  the  origfinal  trensactiaa.  And  it  immm  Umm 
wooUl  be  enough  on  the  face  of  the  {iftpeiv  to  put  any  one  on  iniiairy,  ao  ikml  no  huMfrr 
couM  recorer  against  J.  H.  as  indorser. 

U  19  aiiai«goas  to  &  spedal  eodoneoaeiM:,  dedaiing  that  the  note  Bh«Il  be  at  the  nak  of 
flie  eodoneei  in  which  ease  the  endorser  would  not  be  liable  ;  and  therefoi««  one  makii^ 
ioeh  a  special  eadorveoienti  is  a  eompetent  witness  for  his  endorsee  in  an  aetimi  by  hina 
^painst  the  maker  ;  or  against  any  one  who  bad  g;uaraateed  tbe  paymeot  oi  the  u«le.to 
Aich  endorsee,  in  behttltof  the  maker  ;  but  it  would  be  otherwise,  in  botk  these  iostaao 
fetsiif  the  eodorsdment  were  absolute. 

Where  a  note  was  made  by  a  corporatioa,  payable  to  J.  H.  or  order,  whoi  ai,ag9ntf  endor^ 
sed  it  to  M,  and  ode  \V.  H.  agreed  with  M,  that  if  he  would  endorse  to  R,  he  (W.  H.) 
woold)  oa  receiving  certain  glass  of  the  maker,  delirer  the  same  to  M^  to  hokt-  as  an  iMr 
^mntty  for  hia  c-^*")  endorsement;  and  M  endorsed  accordingly,  and  the  naie  was  prolate 
fad  and  Rraoovered  of  M,  as  endorser ;  in  a  suit  by  M  against  W.  H.  u^oa  the  gvaraaity  ^ 
Md,  that  J.  H,  not  being  liabki  as  endorser,  was  a  cumpetent  witness  far  the  plaiotiC  Bait 
if  J.  fl.  had  been  liable  as  endorser,  he  would  not  be  a  competent  witness.  He  waiiid  nitt« 
in.  such  a  aaae,  be  indifferent  between  M  and  W  H.  as  being  liable  to  one  of  thaaa  at  all 
erents,  apoa  the  ground  that  W.  H.  being  a  surety,  might  be  entitled  to  staad  in  tbe  plaoa 
•f  \f;  on  paying  the  debt ;  for  W.  H.  would  be  liable,  only  upon  the  ooaditioii  of  tat 
■aoaiving  the  glass«  as  a  fund  for  the  payment ;  which  would  bar  a  recovery  by  hiaa 
againat  J.  H. 

OMirlto  has  a  promise  of  indemnity  against  a  debt|  and,  is.  sued  and  comp^ed  to  pay  it* 
with  Qosts,  may  recover  over  againat  the  promiasor,  not  only  the  principal  and  iatereat  upoai 
Vie  monay  which  he  has  paidi  but  also  the  costs. 

Where  a  note  is  pajrtble  to  A,  or  order,  who  indorses  it  as  agent  for  another,  this  iriMilMtt 
ef  agent  is  merely  a  declaration  that  he  ^ill  not  hold  hiinsiM'  liable  as  endorser  ;  yet  it  m^  ua 
effect,  an  endorsemeiit  by  him,  and  may  be  so  stated  in  pleading ;  and  though  it  tuna  oat 
in  {woof  that  he  was  ageik,  and  had  a  rig^t  to  endorse  as  8u6h«  yet  this  is  no  ▼ariaoce ;  aa- 
necially,  where  it  is  stated  as  mer;^  matter  of  indooement  to  an  action,  bvought^y  tlM  eft- 
Sorear  against  one  who  has  agreed  to  indemoify  him  against  his  endorsement. 

Where  a  judge,  at  the  trial,  receives  tbe  testimony  of  a  witness,  who  is  objected  to  as 
ipcempetent,  u^K^n  the  facts  already  proved,  reserving  the  question  of  compei^noy.|  the  toe- 
lidpxiy  of  tbe  witness  thus  sworn,  de  bene  esse^  is  not  to  have  any  weight  in  detarminiag  his 
eompetenoy;  bat  this  must  be  referred  exclusively  to  the  other  evidence  givea  ia  the 
course  of  the  tdal. 

The  question  in  wliat  eases  a  pnblick  or  private  agent  is  personally  liable,  considered. 

Bills  of  exchange  and  promissory  notes  must  be  absolute  between  the  original  parties ; 
but  an  indorser  may  make  his  liabftity  de^^end  upon  a  particular  contingency,  or  restrict  it 
to  a  particular  character  or  fund. 

A  note  ran  thus :  ^  The  President  and  Direclors  of  th$i  Woodttotk  Glast  Ce.  promise  to 
pay,"  &c.  signed  "  W.  H.  president  ;**— whereas  the  real  name  of  the  company  was,  •*  The 
Woodstock  Glass  Company,^  of  wbioh  W.  H.  was  president ;  and  the  note  was  set  forth  hi 
pleading  as  one  against  the  company  by  its  true  name,  and  it  appeared  from  tha  evideBoe 
that  the  laitter  company  was  intended;  Mel,  that  tha oompany  were  Uable. 


M$  QAOBS  m  THfi  ^SJE^FRCaf E  GOUJST 


AUMT,      *  7li&{»lMiitiff?«  €MD8el  tben  atttadtbat  lie  thcraU  daim 

^^"^^^ai^^^'  Ibe  light,  ««£r8t.eQd9i»«e^  to  raeov^f  m  urdl  upon  tli^iMle, 

J4fiTT       as  beiiig  made  4»y  Ihe  daleadaot  in  his  MMliyi4iaal  capaniiy., 

Ily^y       as  upM  the  ispMM)  eevBeiMot.  slated  in  the  dedafatmi.  In 

wder  ta  prore.the  sfeoiai  ^(reaaient,  he  called  J^eei  O. 

M$t4^  mbo  testififd  ihat  he  ims.the  brother^  <lie  j^aifaiOr; 

.  that  a  racpFeffy  had  heea:  IimI  ap«a  the  Bate  agaaaat  ttie 

,  plaintiff^  al  eaiUrseet  ^  ^oiie  iaettcF*  /{se»  wix>  hrid  the 

aote  'y  that  he  called,  with  the  pbuiitcS;  npM  Ae  defendant, 

after  the  recoTei^,  m  libe  sumaiar  ci  1818,  rdatiaa  lo  Aat 

hu^iaeaB ;  that  the  plaintiff  stated  to  the  defendaAt,  that'he 

had  been  cast  in  the  suit,  at  which  the  deljeadaal  expresied 

his  i^i^  aad  said  be  was  sorry  tb&t  be  (die  defendant)  was 

ant  of  town,  at  the  time  of  ttie  triaL    Tlie  wilnisss  fiirtfier 

stoted  that  4he  defendant  knew  of  the  peadencjr  of  the  salt 

i^tnst  the  pbuatifi^  on  the  note.    The  witness  then  stated 

^  the  defcndant,  that  he,  the  witness,  had  nndentood  dist 

.  ^.  defendant  was  to  hare  pat  glass  in  the  plaintiff's  hauls, 

•to  aecare  the  payaftiot  ef  the  note^  and  that  (his  rngpeemetd^ 

.on hps  {iaKt|,liadhGen  the  pktHtiff^B  indaeemeat tar indbr- 

iungi  to  which  &e  didfendant  j^plied.  that  there  was  snch^u 

.agPfCflMilt,  attdthM  if  it  had  not  been  fortheeieetion  nfBfr. 

.  4M^  as  a  diieoto^  ki  wouU  .have  been  eompKed  with. 

The  witnetfr  fitrtber  testified,  thst  the  dsfenAint  admitted 

,  Ihat  ft  was  also  ikgroedf  that  the  fintglase  which  shonld  eoaaa 

.  4Mwn  after 'tiie  sgieement  was  to  be  bo  afi^lied ;  that  the 

wilness-dicii  ebaerved  toiiMin,'that  ha  was  iaSomMd  itt  l|id 

.  TPecaivedf^^s  eaoogh,  aftur  .the  endoiseBieat,  to  meet  the 

natOf  to  which  the  defendant  rq^Ued,  tint  it  wi»  not  se^  and 

*  Ihatif  lie.hadfeaai(«edsaoh^aBsheoiighitopaf  ^aote. 

Oo  bis  cAaaHnlainiBatton,  the  witoess  stated  flidt  the  pfadn- 

:  at  had  heaDf  previoiis  to  die  eadoraenieat  of  the  'wala^  a 

'  ^backhoMer  aad.dlrectar  of  the  Woadetqck  Qlan  Coaya^, 

of  which  the  defendant  ^as  reputed  president,  hot  vtelher 

Aewas  a  divecj^r,  at^the  tixne  die  note  waa.awiniwiad,  he 

wa^  not  oertain.   The  plaintiff's  cpansel  then  ofi^fs^]0a4 

Horsefietd^  as  a  witnen^  and  stated  t^tba^tai^A  tofneve 

by  l|ini4h^,sf ecisi^sgreement  laid  in  the  declaratioiu 
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TbB  ttefeniaoM}  Mlttel  fA^cted  to  AUjanr,  , 

wituM,  00  the  gmmd  tli»t  be  wm  dhractljriiltmptod  in  Ae  ^'''*^'^*  ^^*^ 
ewot  of  the  «uit.  His  Hdboitr,  tk«  Judge,  pewrvvd  At 
qiMMtiM  itt  to  hk  admiftftiMitl^^ and pemittod him  to-be 
fwoffii^  sabject  to  the  quettiiai  leserred.  Tliit  witneat  leftn- 
ied^tbatiD  atf/in/,  1816,  jesi  Mbi^gmiig  Hie  uet^Aaoc 
F.  Hm,  to  ii^om  iIk  gifttft  cMBfNuiy-were  ladeMed  fer 
wood,  pfevKHnlf  furaMMd  itmcomfmsf^twrnet^Mm^Yafk^ 
and  «af  doBiroQs  of  pajmeoC ;  tbet  ^ Ai«  decMoed,  taking 
Ihe  eonpenjr's  note  vithmit'iin  eodoMer ;  that  the  witneea, 
who  WHS  thett  the  egeAt  far  the  ffMAtodc  Qhss  Omfmmfj 
end  the  iefeodeirik,  who  was  then  pnesideot  of  die  eetof^ikyj 
applied  to  the  phkitiff  to  endoiaethe  aote  to  he grren  to 
Aw,  ia  hn  individaal  capacity ;  that  ttie  plaiatiff  objected 
for  fear  of  dificaltj^  as  the  eompiM^  wafftfaea  intpobed ; 
that  the  wkneBSj  then  beiag  the  ageint  for  the  oompairf ,.  all 
theghaafirom  thefactoi^  eaoie  into  his haadsia^saefaageart ; 
that  he  tlia»iipan'pn»posedtoiel»(aiiheiioi^^giaas  teiifc^ 
defendant,  ef  the  nei^  pareel  whieh)ihm(M.cohie  down^  tiy 
mmt  the  pajiaeaA  of  the  »ate ;  he,  oo  bin  paft,  ta  agreeto 
applj  aaoh  gkss  to  indemnify  the  pkMiflr  on  his  mdeiM- 
laes^9  that  the  plaintiff  and  d^fcadantagieed^tD  tMaanaage- 
oient  aadas  an  iodaeeilieflit  for  the  pbiintiff  to  ead^ne  the 
note,  Hm  dhfeadant  'Ihea  agreed  to  dalifer  to  Un  the  first 
rglais  he  should  ther^fter  raceim  fiona  the  cempaay  .a»  his 
^MfNUnitjr^  that  in.donsidemtiiHi  of  ttaia  ondeitakiag,  fiie 
:  jdaiiittff  endoroedtha  natd  in  efibMotWBRf  ^  Ihat  dk^atfeoge- 
awak  was  asada  at  the  defeadaat'a  aAae  ;  iad  tfia  nate 
was  sqpad  hytha  defaadant,  and  eddossed  bythe  wMnesa 
md  ^9<^at  the  saeoe  tiaae ;  that,  shartly  aAar«mids,  iSM 
ht^iof  glass  came  down  the  rsferj  whteh  the  defdafdant 
taoeiyedtaad  the^  ieoeifxt  giveA  thateferbj  hw,  4ifled  Mk 
;4l%5  »l«^  was  prodoeed)  signed  bf  <he  dafcadtm,  and*  is 
iMha  wards  and  figmas  folfavwim  s 

^^leeelred,  X«»-Krrft,  5  mo.  tj  its  16,  of  Ordwater  $■  £)c- 
.  leif^i  two  hondred  sii^tj^e  boxes  of  glass,  per  Jacob  Acktr^ 
'ah  behatf  of  flie  ffooistack  Gfort  Company. 

2^*  -     mitekeaa  SMtfJ^' 
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ALBAinr,        Tbe  wteesB  further  testified,  that  the  glass,  Apposing  ffie 
s^,r>^     '^vtele  of  it  to  have  been  of  the  smallest  dimensions,  was, 
Man       ai  that  tone,  worth  fif>oin.$4,/^  to  $5  per  hot  ;  that  the 
Rf^liM      witness,  having  agreed  to  allow  this  glass  to  come  into  the 
.defendcnt's  hands,*  tosecure  the  plaintiff  upon  his  endorse-  * 
ns^t,  the  Pendant  receired  it  directly  from  on  hoard  the 
skbp^  whidi  came  to  the  wharf  near  the  defendant's  stbre^ 
Witbottt  the  knowledge  of  the  witness,  aiid  wtthont'his  of 
te)  that  it  wonid  have  been  more  proper  to  have  received 
the  witneas'  oidor  for  iti  detfvery,  but  still  he  had  allowed  it 
to  come  inlo<die  defendant's  handi> ;  that  Abont  the  begi^- 
Diig  ^f  Juna.  following,  be  discovered  thsft  the  defendahf 
had'  vedsived  another  parcel  of  glass,  before  the  endorse^ 
ment ;  and 'that  the 'WtlaMfss,-  Aereopon,  immediatelj  stop^' 
jpedany  further  deiisrery  of  glass  to  liie defendant,  who  net**: 
errrecetved  anjr  afterwards.  The  witnesf),  on  fliriher  exarmiha* 
tieiiy  explained,  that  he  was,  by  the  arrangeihent^'  to  stifier 
'tfae^deftndaiittaiiieedve  glass  enodgb  to  cover  the  pfciintiff* 
aa(«totbiraar,  bat  bo  more';  and'  the  defendant  prolttt^ied  to* 
apply  itsntMqrmeiitof  the  note  ;  and  that  the  plain  tiff 'reitrs-' 
ed4o  endmae  the  note  on  any  other  terms;    The  witness,' 
cn.bkFcraas-'eixamiMtidn,,  stated  that  the  plaintiff,  at  tfa^T 
time  .-die 'Date- was  giren,  mid  for  several -years,  before,*  ha^ 
beeihaod  waf  a' stockholder,  and<oneof  the  dtrecftors'of 
th^  ^ompaagr ;  that  the  witness  aiWwai^  sited  ilM^,'the^ 
d^ndaot,  and  dainledi  among  other  things,  Ifce  ^i  boi^ 
of  f^asBi^MttthBiigfondi^bit  be  had  ilotupplfeditaeborAn]^ 
to^hisagr0NBeiit,«iid  was,  Ibereibre,  aecount&ble  tohimaa' 
agist ef  thB o^npaAy fbr  it ;  thait the refefeeSj'hewever, in 
his'ftQit,  did  net«Ho«  hin»the  glass. 

The  ylasnliff  ^Hmot  praduced  the  i^ecord  of  a  jifdgmenf,*  M' 
tlMi  SupraBie  Goaat-.  of  the  state  of  JVew*  Y»rk,  in  fiivonrcriP 
Rq^  as  eodoi'SM^ apiost  Mott^  th^r  plamlii^  as  endorser  up* 

on  the  note,  ^^^d^tVW  ^^aMiges  ^^  J^l^^AV  ^^^ 
da^(to4«dMfi»<  10,  1816.  The  plaintiff  else  prodeeed  a 
satisfaction  piece,  in  doe  fiaasa,  shewing-  that'  the^  judgme&t 
had  becttpeid. 

Xlie,p)iiatiff  h&vinj;  restodentbis  leslJknonj^  the  defendant 
called  JMml  M  ISIim,  wh<>  testified,  *  tfcal  be  wits,  at  the 
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time,  a  stockholder  id  the  Gompanj,  and  a  paiiner  of  Ae     AmiAmr, 
defeadant,   who  was  both  presidaot  and  treasurer  of  the  ^,J^j!^]i^^ 
companj ;  tbaf  the  note  ia  questioa.was  given  for  a  desmnd       f/^ftt 
claimed  by  Roe,  on  account  of  a  contract  to  famish  wood       uZmM* 
to  the  Compaq  J  ;  that  the  ptaintiff  and  Ehnefield  fcftt  ap- 
plied to  the  defepdant  v^iihjwey  who  had  come  down  on  Ihe 
basinesst  to  make.sqme  arrai^cment  respecting  it^  when  the 
defendant  told  them,  that  /Zpeshad  brpkea  the  eoatract,  and 
been  guilty.  o£  a  fraud,  and  he,  the  defendant,  would  have 
nothing  to  do  with  it  \  that,  at  the  time  when  the  wttDess, 
Hors^eld,  stated  the  note  was  given,  which  was  after  the 
above  application,  Horsefield  and   the  plaintiff  called  t(^ 
getber  at  the  defendant's  office,  and  stated,  that  tbey  had 
agreed  to  give  Roe  a  note  of  the  company,  which  note  they 
produced,  and  wished  him  to  sign  it  as  presidei^.    He  re* . 
monstrated  with  them  for  making  the  settlemant,  butsaid  he 
supposed  he  must  sign  the  note  as  president,  if  they  requir* 
ed  it,  which  they  did,  and  he  accordingly  signed,  and  tbey^ 
at  the  same  time,  endorsed  the  note  and  went  away,  the  d^ 
feadant  telling  them,  the  last  thing  he  saM,  as  they  were 
leaving  the  office,  that  they  had  done  wrong,  and  reraon*- 
strating  against  it ;  that  nothing  at  all  was  said  or  agreed 
about  the  defendant's  delivering  over  glass  as  secarity^to  the 
plaintiff,  or  appropriating  glass  to  pay  the  note,  and  no  sdek 
agreement  or  understanding  was  had  or  madecMi  the  sub-* 
ject.     About  a  month  afterwards,  the  latter  part  of  May^ 
the  plaintiff  and  Horsefield  called,  on  the  defendant,  and 
wished  to  know  if  he  would  not  turn  out  glass  to  seciire^ 
ttiis  note,  which  he  declined,  statiog  to  them,  that  they  welh 
knew  all  the  ^ass  was  already  arranged  to  pay  other  debtsf 
prior  to  this ;  they  replied,  that  &ey  supposed,  there  was 
Hipre  than 'enough  to  pay  those  debts,  and  the  defendant 
said,  if  there  should  prove  to  be  more  than  enougky  the: 
plaintiff  shoju  Id  have  it.    Tbey  then  went  away,  and  Horse^* 
field  then  stopped  the  glass  from  coming  to  the  defendant^^ 
who  never  received  any  more  afterwards. 

The  witness  ako  ^ated^  that  he  was  presentat  Ae  coCi«  * 
versation  testified  to  by  the  witness^  JatokC.  JIfou  ;  and  that- 
th(^  defendant,  ia  that  coaversalion,  did  not  state  tbat  he 
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AUMJrr,     wa9  to  driiver  glass  to  the  plaintiff,  but  o%,  if  thqr  W 
permitted  bim  to  go  on  and  receiye  the  glass,  the  plaintiff 


AfoTv       would  have  been  paid. 

HiciM.  ^'^  ^^  cross-examination,  this  witness  testified,  that  he 

was  pivsent  whan  Hicks^  the  defendant,  signed  the  note  in 
Qontroversf/but  he  was  not  confident  enoo^,  as  to  the 
other  facts,  to  say  whether  the  plaintiff  endorsed  the  note 
in  his  presence  ;  that  there  was  no  conversation  aboat 
guaranteeing  Mott  ;  that  when  the  plaintiff  and  Horsefield 
caUed  on  the  defendant,  about  a  month  after  his  signing  the 
note,  thtB  defendant  said,  that,  if  the  directors  had  allowed 
the  ^b^s  to  come  into  his  hands,  as  they  had  agreed^  the 
{daintiff  would  have  sustained  no  loss. 

The  plaintiff  then  called  Jsrael  Ibrsefield  again,  who 
testified,  that  the  statement  of  the  last  witness  was  not  true ; 
diat  the  witness  and  the  plaintiff  had  not  called  on  flie  de^ 
fendant  to  persuade  Um  to  sign  the  note,  but,  on  ttie  con- 
traiy,  the  witness  and  Hicks  hiaid  made  the  arrangement 
with  Roey  and  had  persuaded  the  plaintiff  to  endorse,  as  the 
witness  before  testified  \  that  Mchael  Titus  was  passing  tcr 
and  fro  in  the  store,  while  the  witness,  the  defendant  and 
plaintiff  were  talking  on  the  subject,  previous  to  the  plain-* 
tiff's  endorsing  ;  and,  not  being  concerned  in  the  matter^ 
could  not  have  attended  particularly  to  what  passed,  nor 
could  be  have  heard  their  conversation ;  that,  as  to  the  state* 
ment  of  TUuSj  relative  to  the  witness  and  the  plaintiff  hav« 
i^g  called  a  month  afterwards  on  the  defendant,  to  desire 
him  to  turn  out  glass  for  the  plaintiff's  indemnity,  and  the 
converBation  alleged  by  Titus  to  have  taken  place  at  that 
time,  no  such  interview  or  conversation  had  passed* 

Jacob  C.  Mott  was  then  again  called  by  the  plainti^  wlio 
tsstfied,  that  Michael  Titus  was  not  present  at  the  convep* 
nation  testified  to  by  him  ;  that  he  was  satisfied  Vk  state* 
jnent  ofttiat  eonvexsatton  was,  ia  all  its  parts,  true,  he  hav^ 
iDg  particttladiy  noted  ia  writing,  what  passed  at  the  con" 
Tereation,  immediately  afterwards* 
.  The  4efeodmt  then  o&red  Gdiert  Hicks f  as  a  witness^ 
tft  prove  the. stat^  of  the  accounts.between  himself  and  the- 
QWXfMj^  Thia  waa  i^^eoted:  to*  by  the  plaintiff,  but  ad- 
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toitted  by  the  Judge.     This  witness  testified,  that  he  is  the    'AtBAwr, 
son  of  the  defendant ;  that  he  did  not  keep  the  defendant's    ^  °  ®*^' 
accounts  with  the  company,  but  had  examined  them  ;  that 
his  father  is  in  advance  to  the  company,  but  how  much  he 
could  not  say.  ' 

The  plaintiff  then  called  Israel  Horsefieldy  who  testifi- 
^,  that  the  defendant's  accounts  were  still  unsettled  with 
the  company.  The  plaintiff  then  offered  to  shew,  that  the 
company  claimed  a  large  balance  against  the  defendant. 
This  evidence,  however,  was  overruled  by  the  Judge. 

His  Honour,  the  Judge,  then  charged  the  jury  ;  and, 
after  remarking  upon  the  improbability  of  the  plaintiff's  giv- 
ing his  personal  responsibility  for  an  involved  company,  with- 
out some  special  guaranty  for  his  indemnity,  stated  that  the 
evidence  of  the  witnesses  for  the  special  agreement,  and  the 
evidence  against  it,  were  in  direct  collision  ;  that  it  was  for 
the  jury  to  say,  which  of  the  witnesses  appeared  to  have 
had  the  best  opportunities  of  understanding  what  had  pass- 
ed between  the  parties,  for  he  presumed,  from  the  appear- 
ance of  the  witnesses,  they  were  men  of  character,  and 
would  not  wilfully  swear  false  in  this  transaction  ;  that  if 
they  found  for  the  plaintiff,  he  was  entitled  to  recover  the 
amount  of  the  judgment  obtained  by  Roe  against  him, 
with  interest. 

A  question  was  then  raised  by  the  defendant,  whether  the 
plaintiff  was  entitled  to  recover  the  costs  of  suit  in  the  case  of 
Rfe  }  whereupon  his  Honour,  the  Judge,  proposed,  which 
wa«  accorded  to,  that  the  jury,  if  they  found  for  the  plain- 
tiff, should  find  the  whole  amount,  to  be  afterwards  liquida- 
te4  by  the  Court,  according  as  they  should  or  should  not 
consider  the  plaintiff  entitled  to  the  costs. 

The  jury  found  for  the  plaintiff  the  amount  of  the  judg- 
ment recovered  on  the  note  by  Roe  against  the  plaintiff) 
with  interest. 

W*  Slos$onj  for  the  defendant.  It  is  contended,  that  a 
new  trial  ought  to  be  awarded,  on  the  ground  that  Horse* 
JUldj  the  witness,  was  inadmissable  ;  or,  if  admissible,  then, 
tfaat  th^  evidence  does  oot  support  the  declarationt 

Vol.  I.  66 
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ALBANF,         The  plaintiff's  recovery  can  be  sapported  upon  the  spe- 
'  cial  counts,  only,  bj  which  the  defendant  is  averred  to  have 

come  under  an  agreement,  that  in  consideration  the  plaintiff 
would  indorse  a  certain  note,  made  by  the  company^  or  hy 
Hicks,  as  the  president  of  the  company,  in  favour  of,  and 
endorsed  by  Horsefieldj  he,  the  defendant,  would  apply  the 
first  glass  that  should  be  received  by  him,  towards  indemni- 
fying the  plaintiff  against  his  endorsement*  The  plaintiff, 
therefore,  to  entitle  himself  to  recover,  was  bound  to  shew^ 
that  he  endorsed  the  note  stated  in  the  declaration,  and  that 
the  defendant  received  glass  suf&cient  to  provide  for  the 
payment. 

To  prove  this,  he  offered  Horseficld,  the  prior  endorser^ 
who  was  clearly  an  inadmissible  witness,  on  the  ground  that 
be  had  a  direct  interest  in  effecting  a  recovery*  The  ob- 
jection is,  not  that  as  endorser,  simply,  he  is  not  a  witness 
against  the  maker,  where  the  question  would  turn  upon  the 
point  of  his  interest  being  balanced,  but  on  the  ground  thai 
he  is  adduced  to  prove  that  Hicks^  who  is  not  at  all  liable 
B&makery  and  against  whom,  therefore,  Horsefield  couM  notf 
in  any  action  on  the  note  itself,  recover,  was  liable,  hy  rea- 
son of  his  collateral  undertaking,  to  apply  the  glass^ 
which  should  come  to  his  hands,  in  payment  of  the  note* 
The  witness,  therefore,  is  produced  to  establish  a  Uabilityy 
and  create  a  collateral  fund  for  the  payment  of  the  note, 
and  which,  if  established,  goes  directly  to  exonerate  himselC* 
A  more  clear  and  palpable  interest  cannot  be  adduced* 

But  it  will  be  objected,  that  Horsefield  endorsed  the  note 
as  ageni.  The  answer  is,  that  the  note  is  drawn  in  his  &- 
vour  individually,  and  not  as  a^ent,  and  that  the  addition  of 
the  word  ^'  agent^^  to  his  signature,  cannot  exonerate  him 
from  his  liability  as  endorser.  The  note  i^,  in  form,  a  prcxn- 
ise  by  the  company  to  pay  htm  generally,  not  as  agent,  or 
otherwise,  except  in  his  own  private  character*  Now,  be  can 
endorse  it  in  no  other  character — certainly  not  as  agent  irf* 
the  company,  because  it  is  not  payable  to  him  in  that  char- 
acter* The  note  is  not  made  payable  to  the  company's  owtt 
order,  which  it  must  have  been  to  have  enabled  Horstfield 
to  endorse  it  as  their  agent,  but  to  him  individoalfy^     Tha 


OP  THE  STATE  OP  NEW-YORK.  ^3 

plaiB  teat  is  this  :  By  the  act  of  endorsing,  some  one  must  ^^?^^^ 
be  liable  in  the  character  of  endorser  :  if  the  endorse- 
ment does  not  bind  the  principal,  it  must  bind  the  endorser* 
It  is  impossible  that  this  endorsement  can  bind  the  compa- 
ny as  endorsers,  for  the  note  is  made  payable  to  Horst- 
field  in  his  individual  character,  and  not  to  the  company's 
order,  and,  of  course,  the  title  to  the  note  can  only  be  pass- 
ed by  bis  endorsement  in  that  character,  and  not  as  agent. 
The  very  term  agent  implies  an  act  of  the  principal  by  his 
agent.  Besides,  the  word  agent  is  wholly  senseless ;  be- 
cause it  no  where  appears  of  whom,  or  in  what  respect  he 
jras  agent.  No  principal  was  disclosed*  {Thomas  v.  Bish' 
op  J  2  Str.  965.  Cas.  Temp.  Hardw.  1,  S.  C.  and  the  cqses  d- 
Hd  in  Chitty  on  Bills,  Amer.  ed.  of  1821,  j9.  56.) 

But  if  Horsefield  was  agent,  and  as  such  the  endorsement 
is  to  be  considered  the  act  of  the  company,  then  there  is  a 
fetal  variance  between  the  note  stated  in  the  declaration  and 
the  note  proved.  The  declaration  states  the  note  to  be 
drawn  in  favour  of,  and  endorsed  by  Horsefield^  in  his  pri- 
vate character  simply ;  and  the  note  proved  upon  the  hy- 
pothesis of  Horsefield^s  agency,  is  a  note  in  the  company's 
own  favour  and  endorsed  by  them,  hy  their  agent.  It  is  not, 
tiien,  the  note,  respecting  which  the  promise  to  indemnify  is 
hid  in  all  the  counts  in  the  declaration. 

Viewed  in  either  way,  there  must  be  a  new  trial.  If 
Horsefield  is  liable  to  the  plaintilf  acs  an  endorser,  then  he  is 
directly  interested  and  not  admissible.  If,  on  the  other 
hand,  he  is  to  be  considered  the  agent  of  the  company,  then 
the  note  described  in  the  special  counts  is  diiTerent  from 
the  note  produced  and  prov^,  and  the  plaintiflf  must  fail 
for  the  variance. 

J.  Anthon^  contra.  The  first  enquiry  which  naturally 
presents  itself,  in  this  case,  is,  whether  the  note  binds  the 
defendant^  or  the  Woodstock  Glass  Company  ? 

If  the  defendant  is  bound,  personally,  by  that  note,  then, 
beii^  already  bound  to  indemnify  the  plaintiff,  as  maker,  the 
whole  body  of  facts  testified  to  by  Horsefield^  relative  to  th<^ 
defendant's  special  guaranty,  becomes  superfluous. 
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ALB/^HT,         I  propose,  first,  to  shew  that  the  compao-y  is  in  do  wiso 
,^^p^^^^   •  bound  by  the  note,  and  then,  as  a  necessary  conrollaiy,  that 
MoTT        the  defendant  is  alone  personally  bound  as  maker* 
HtIks,  ^^^  statutes  creating  this  company  are  poblick,  and  I 

shall,  therefore,  refer  to  them  as  such. 

The  first  is  entitled  ^'  an  act  to  incorporate  the  stockhold- 
ers of  the  Woodstock  Glass  Manufacturing  Soeictyj'^^  and  was 
passed  in  1 809  :  the  second, ''  an  act  to  amend  an  act  enti* 
tied,  an  act  to  incorporate  the  stockholders  of  the  Woodstock 
Glass  Manufacturing  Society ^'^^  and  was  passed  Idth  Jum^ 
1812* 

By  the  first  act,  this  corporation  is  named, ''  The  Presi^ 
dent  and  Directors  of  the  Woodstock  Glass  Mafivfacturing 
(a)  6  Latr#,  Society  :"  by  the  la8t,(a)  the  name  is  altered  to  "  The  Wood" 
&  Skinner.  ^  *<ocA-  Glass  Company. ^^ 

Both  statutes  create  a  corporaticm,  empowered  to  act  bj 
its  corporate  seal  onty^  in  the  usual  form,  and  ^in  neither  stat- 
ute is  any  clause  found  enabling  the  president  in  any  man- 
ner, to  bind  the  company  by  his  signature.     I  am  aware 
that,  in  various  corporations,  the  president  possesses  this 
power ;  but  it  will  be  found  that,  in  every  instance,  it  is  ex- 
pressly given  by  the  act  of  incorporation,  and  where  it  is 
not  so  given  it  cannot  be  exercised.     On  this  bead  the  gen- 
eral and  invariable  rule  is,  that  a  corporation  can  only  act 
in  the  mode  prescribed  by  the  law  creating  it     To  enable 
Marine    ^w  ^^  ^^g^nts  to  bind  the  compapy,  they  must  act  pursuant  to 
Co.    2  John,  the  requisites  of  the  incorporating  statute.(6)     To  shew 
Prwtdenee,      that  this  power  to  bind  a  corporation,  by  the  signature  of 
^    i^^iRR  ^  ^^^  president,  must  be  expressly  given  in  the  act,  I  refer  the 
(e)  Bank  rf  Court  to  the  standing  clause  on  the  subject,  which  is  inserted 
L^t^^ltL  ^  ^^  every  banking  corporation  :(c)  "And  bills  or  notes  which 
9.      Jefferton  may  be  issued  by  order  of  the  said  corporation,  promising  the 
•8^  #  8.^e-  payment  of  money  to  any  person  or  persons,  his,  her,  or  their 
^ero,  ib.  I30b,  order,  or  t6  bearer,  though  not  under  seal  of  said  cottpaDy, 
iX.  134b,  *.  9.  shall  be  binding  and  obligatory,''  &c.     The  statutes  cited 
WcufUngion^  are  examples  of  the  mode  of  conferring  this  power.     We 
ib.    185b,  tf.  9.  neither  find  this  clause,  nor  any  clause  of  similar  importy  in 
^^  j'iOc^^f!  9,  the  act  to  incorporate  the  Woodstock  Glass  Compawfy  and  it 
Ico.  ke.  therefore  follows,  that  the  company  can  only  be  bound  by 
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its  corporate  seaL  The  note,  consequently,  does  not  bind  albanf, 
flie  company,  for  two  reasons.  1st.  Because  the  company  is  s^^-^I^^  ' 
not  described  in  it  by  its  name  of  incorporation,  "  The  Wood' 
stock  Glass  Company^^^  but  by  the  name  of  "  The  President 
and  Directors  of  the  Woodstock  Glass  Company. ^^  2d.  Be- 
cause, even  if  correctly  named,  the  president  had  no  power, 
by  his  bare  signature,  to  bind  it,  the  seal  of  the  company 
being  necessary  for  this  purpose. 

The  company,  then,  not  being  bound  by  this  note,  it  fol- 
lows, that  the  defendant  is  bound  in  his  individual  capacity. 
This  was  so  held,  where  the  parties  had  described  them- 
selves in  a  bond,  as  "Trustees  of  the  Baptist  Society,  &c." 
but,  in  sealing  it,  they  used  their  own,  and  not  the  corporate 
teal,  the  words,  '*  Trustees,  &c."  being  deenoed  descriptio 
personarum  merely.  (</}  Breister,     9 

The  1st,  2d,  5th  and  7th  counts,  are  all  framed  on  this  per-  '^^^'  334. 
sonal  responsibility  of  the  defendant — the  1st,  2d  and  7th 
setting  fbrth  the  note,  according  to  its  legal  import,  as  the 
note  of  the  defendant,  without  giving  his  description  ;  and 
the  7th  count  alleging  that  the  defendant  made  the  note,  by 
die  name  and  description  of  "  The  President,  &c.^X^)  (0    Chitiy 

If  I  am  correct,  in  this  view  of  the  case,  it  follows,  that  ^g  Lond^, 
proof  of  the  hand-writing  of  tlie  maker  and  endorsers  was  i8i8,o»uic£M« 
enough  for  our  purpose,  and  that  the  additional  evidence  of  a 
special  undertakidgf,  on  the  part  of  the  maker,  to  indemnify 
the  last  endorser,  was  superfluous  ;  and  if  an  ecror  had 
occurred,  in  admitting  the  endorser  to  prove  it,  it  would  be 
idle,  on  this  account,  to  award  a  new  trial,  the  purposes  of 
justice  not  requiring  it* 

But  again  :  in  this  view  of  the  case,  the  defendant  being 
liable  as  maker,  the  first  endorser  was  a  competent  witness  . 

to  prove  all  he  has  proved,  as  the  defendant  himself  admits 
in  his  argument.     He  would  not,  indeed,  have  been  a  good 
witness  to  prove  the  hand-writing  of  the  maker,  on  account 
of  the  implied  warranty  on  his  part,  that  the  maker's  signa-     ^v^*?lf^ 
tare  was  genuine.  This  difficulty  we  obviated  by  proving  2  Campb.  JV. 
the  hand-writing  by  Isaac  Wright^  before  we  offered  Horse-  ^^J^  ^^ 
Jield  as  a  witness,  tmng  him  only  to  make  out  the  collateral  «f^»  15  John. 
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ALBANY^         In  these  several  views  of  this  subject,  all  resting  on  the 
ectoher^ms.  defendant's  personal  liability  on  the  note,  the  objection  to 
the  admissibility  of  Horsefield  is  utterly  untenable. 

To  discard,  for  the  /noment,  however,  all  the  preceding 
reasoning,  let  us  consider  the  subject  in  the  light  in  which 
tKe  defendant  places  it. 

He,  in  the  first  place,  contends,  that  the  note  in  contro- 
versy, is  the  note  of  the  company^  and  not  the  individual  note 
of  the  defendant*  I  do  not  know  by  what  reasoning  this 
can  be  supported*  But  if,  from  the  nature  of  the  transac- 
tion, or  from  any  other  cause  developed  in  the  proceedings,' 
it  should  be  thought  that  this  ought  to  be  deemed  the  note  of 
the  company,  I  will  not  quarrel  with  this  reasoning,  howev- 
er illogical  it  may  be,  provided  it  is  extended  so  far  as  to  em- 
fa  ace  Horsefield^  the  endor^er.  who,  in  this  view,  no  more 
intended  to  bind  himself  personally,  when  he  called  himself 
''agent,"  than  the  defendant  did,  when  he  called  himself 
"  president,"  in  which  event  he  will  stand  every  way  disin- 
terested. 

The  defendant's  counsel  assumes,  as  matters  conceded,  1  • 
The  responsibility  of  the  company,  and  S.  The  individual 
liability  oi  Horsffield.;  and  then  contends,  that  Horsefield 
was  inadmissible  as  a  witness,  because  he  had  a  direct  in- 
terest in  the  event,  his  evidence  establishing  a  fund  for  tlie 
payment  of  the  note* 

Granting,  then,  the  premises  assumed,  it  necessarily  fol- 
lows, that  if  the  defendant  was  not  responsible,  as  a  party 
to  the  note,  yet,  for  all  the  purposes  of  this  discussion,  his 
nama  must  be  considered  as  not  on  the  paper  at  all ;  it  is 
then  the  note  of  the  company  in  favour  of,  and  endorsed  bj 
Horsefield*  The  defendant's  undertaking,  then,  is  entirely 
collateral  ;  and  so  it  is  considered  in  all  the  counts  in  which 
the  note  is  treated  as  the  note  of  the  company.  Now  can 
it  be  for  one  moment  contended,  that  in  an  action  brought 
by  the  holder  of  a  note  against  a  third  person,  on  a  special 
guaranty  of  payment  by  the  maker,  that  a  prior  endorser 
cannot  be  received  as  a  witness  to  prove  the  collateral  under^ 
taking  ?  Is  he,  in  any  manner,  a  party  to  that  contract  ? 
Can  the  record  of  judgment,  in  such  a  case,  ever  be  given 
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in  evidence  in  his  behalf  ?    Does  a  recovery  on  the  special     albawy, 
guaranty  cancel  his  endorsement  ?    Siirely  not.   His  liabil*  ^ 

ity,  and  the  liability  of  all  the  parties,  prior  to  the  holder,  re* 
main  the  same.  No  collateral  contract  made  between  the 
holder  and  any  third  party,  for  his  own  indemnity,  can  ever 
aflect  the  several  contracts  of  the  parties  to  such  notes* 

A^in  :  a  third  person,  who  has  thus  guaranteed  to  the 
liolder  the  payment  of  the  note,  would,  in  the  event  of  hia 
being  compelled  to  pay  upon  such  guarrantee,  become  the 
true  owner  of  the  note,  and  cotild  compel  the  assignment  of 
it  by  the  holder  to  him,  for  bis  indemnity,  ^fter  such  pay- 
ment ;  and  he  would  then  stand  in  the  place  of  the  holder, 
and  would  have  his  *  action  against  the  prior  parties  for  his 
indemnity.  The  endorser,  in  such  an  action,  on  such  a 
guarantee,  stands  indififerent  between  the  parties,  being  lia- 
ble to  the  one  or  the  other,  on  his  endorsement.(^)  It  is  (g)  MUwari 
manifest,  therefore,  that,  on  the  very  grounds  assumed  ''J  CatW?'^  " 
the  defendant's  counsel,  Horsefield  was  a  good  witness,  and  77. 
the  fallacy  of  his  argument  consists  in  taking  for  granted, 
what  can  never  be  legally  or  properly  conceded,  that  by  a 
recovery  against  Hicks^  on  his  special  guaranty,  HorsefieliPs 
endorsement  was  discharged.  ^'  Qiuicunqne  via  daia^^^ 
therefore,  Hors^eld  is  a  competent  witness* 

The  only  remaining  question,  then,  is,  whether  the  ver« 
diet  is  to  be  reduced,  by  deducting  the  costs  of  the  suit 
brought  against  the  plaintiff  by  Roe.  This  note,  as  far  as 
it  concerns  the  plaintiff,  was  entirely  an  accomitiodation 
note.  His  endorsement  was  without  any  consideration  or 
value,  and  for  the  accommodation  of  the  defendant  and 
others  engaged  in  negociating  it ;  and  the  defendant,  having 
undertaken  to  indemnify  him,  is  bound  to  pay,  not  only  the' 
amount  of  the  note,  but  also  all  damages  the  plaintiff  may 
have  sustained  by  being  sued  for  it,  he  being  bound  to  in- 
demnify him  against  all  the  consequences  of  an  endorse- 
ment made  for  his  accommodation*  This  point  is  well  set-  q^.  Hubkv  f. 
tied,  both  in  this  Court  and  in  EnslandAh)  Brown       k 

Slosson,  in  reply*    The  ailment  on  the  other  side  calls  jotus         ▼.' 
the  attention  of  the  Court^from  the  real  point  in  the  case.    ^ittja^464.  ^ 
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0^o^r^l823i  Horsefitld  wds  offered  expressly  tcf  prove  the  collateral 
guaranty  ;  and  the  true  question  is,  whether  he  was  compe- 
tent for  that  purpose  ;  and  if  not,  then,  whether  the  plain- 
tiff",  upon  the  facts  disclosed  by  the  other  witnesses,  is  enti- 
tled to  recover?  It  is  clear^  that,  whether  the  note  be 
considered  as  binding  on  the  company  or  not,  if  HorsefieliPs 
testimony  is  reje(:ted,  there  is  not  a  particle  of  ground  to 
justify  the  verdict. 

I  do  not  accede  to  the  pteinttflT's  proposition,  that  the 
note  is  void  as  against  the  company,  either  on  the  git>uad 
of  a  variance,  (for  certainly  the  true  name  might  have  been 
averred  and  shewn)  or  of  an  incapacity  in  the  compaDy 
to  give  a  note  for  a  debt  contracted  in  the  course  of  tkeir 
business,  which,  according  to  the  modern  decisions,  I  appre- 
hend, is  by  no  means  a  settled  point ;  bnt  I  put  (be  case  up- 
on the  broad  ground,  that,  conceding  these  points  to  the 
plaintifT,  Hicks^  the  defendant,  never  was,  or  could  be  liable 
to  either  the  plaintifi*  or  Horsejield^  upon  the  note  iisel/l 

This  is  clear,  both  from  tfie  testimony  of  fbrsefieJd  and  of 
Titus,  the  defendant's  witness*  Both  these  witnesses  con- 
cur, that  the  note  was  given,  dnd  was  endorsed  by  the  plain- 
tiff,  with  a  full  knowledge  that  it  was  for  a  pre-existing  debt 
of  the  company  ;  that  Htcks  signed  it  merely  as  presidenif 
and  it  was  perfectly  understood  between  them,  that  he  was 
not  to  be  liable  in  his  individual  capacity.  Nay,  the  veiy 
ground  upon  which  Horsefield  puts  it  is,  that  the  plaintiff  re- 
fused to  endorse  it,  unless  Hicks  would  give  his  coUateral 
guaranty  to  pay  out  of  the  glass  he  should  receive* 

It  is  immaterial  whether  a  third  person,  not  party  to  the 
arran&;ement,  might  have  the  right  to  recover  on  the  note 
against  Hicks^  as  maker,  in  his  individual  capacity.  It  is 
enough  for  this  case,  that  it  was  clearly  and  distinctly  uii- 
derstood,  that  neither  this  plaintiff,  nor, his  immediate  en- 
dorser, Horsefield^  could  have  such  right,  being  both  of  them 
parties  to  the  original  transaction,  and  taking  the  note^  with 
a  full  knowledge  that  Hicks  merely  signed  it,  zailhoul  cotmir 
eration,  in  kis  official  character^  at  their  requests 

To  follow  the  ai^ument  a  step  farther :  suppose  the  glass 
had  never  come  to  the  hands  of  Hicks,  could  the  plaintiff 
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bkV6  recovered  against  him  ?    Would  it  not  have  been  a  di-     albant^ 
iect  violation  of  the  very  agreement,  that  he  was  to  indem-  ^^^^)i^^ 
nify  Molt,  bniy  on  th6  contingency  of  his  receiving  the        Mott 

But  if  Horsefield?s  testimony  is  rejected,  then  Tiiusr  stands 
uncontradicted  and  unimpeached.  He  states  that  Horst'^ 
jidd  and  Molt  called  on  the  defendant,  and  stated  that 
they  had  agreed  to  give  iht  corhpany^s  note  to  Roe  for  the 
demand,  which  note  they  produced  and  vished  him  to  sign  as 
president  >*  that,  after  remonstrating  against  the  arrange- 
ment, he  said  he  supposed  he  must  sign  it  as  president^  if 
diey  required  it^  which  Viey  did  $  and  he,  accordingly,  sign- 
ed it^  and  they  endorsed  it.  It  Will  be  recollected,  that 
ibotb  Horsefield  and  Mott  Were  then  directors,  and  had  a 
right  to  reqaire  the  defendant,  in  his  official  character,  to 
execute  instronents  of  the  company.  But  whether  they 
haid  the  right  or  not,  they  assumed  it,  and  it  would  be  mon- 
strouB,  that  they  should  be  allowed  tiiemselves  to  bring  aa 
action  against  him,  to  chaise  him  in  his  individual  character, 
for  an  act  they  reared  him  to  do  against  his  assent,  ^nd 
with  a  remofistrance  on  his  lips,  in  his  official  character. 
Me  may  justly  say,  non  hoc  in  ftzdtra  veni* 

The  case  then  comes  back  to  the  position,  with  which  I 
sterted,  in  the  original  argument,  &at  Hicks  never  was  or 
eottld  be  made  liable  on  the  note*  itself,  either  to  Horsefield 
or  -Mott.  If  liable  at  alH  it  is  merely  upon  his  collateral 
imdertakii^,  to  apply  the  glass  which  should  come  into  hia 
kanda,  for  MotVs  indemnity. 

Now,  on  this  subject,  we  confidently  insist  that  Horsefield 
is  an  incompetent  witness,  on  the  ground,  that  having  no 
lemedy  over  against  Hicks^  on  the  note  itself,  he  is  produced 
to  establish  a  liability  and  create  a  fund,  which,  when  ob- 
tained, as  far  as  it  is  obtained  and  recovered,  exonerates 
himself  from  liability  to  Motty  the  holder. 

If  Horsefield  is  liable  as  endorser,  a  more  direct  and  pal* 
pable  interest  in  the  event  of  the  cause  cannot  be  stated. 
The  recovery  is  immediately  for  his  use,  because  it  relieves 
him  finom  paying  that,  which,  if  be  pays,  be  can  never  re- 
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ALBANT,     cover  over  of  the  maker.     It  is  so  much  saved  to  hitfu 
Octobeisms.  (j^arquand  v. ^Wtbh,  16  John.  93.) 

That  Horssfield  is  liable  as  endorser,  is,  impliedly,  at 
le^t  conceded  by  the  very  argument  of  the  counsel,  and 
is  not  attempted  to  be  controverted.  We  might,  therefore, 
assume  it,  ex  conse'ssis^  and  indeed,  be  is  obliged  to  concede 
it  for  the  reason  stated  in  the  opening  argument.  Eveiy 
count  on  the  note  states  him  expressly  to  be  an  indor^ 
ser  in  his  individual  capacity.  Proving  an  endorsement  by 
him  as  agent,  would,  therefore,  be  a  fatal  variance,  and  the 
verdict  must  inevitably  be  set  aside.  Unable  to  resist  this 
conclusion,  which  he  has  not,  in  the  slightest  degree,  attempt* 
ed  to  question,  the  plaintiff's  -counsel  has  bent  the  whole 
force  of  his  argument,  to  shew  that  the  note  is  to  be  consid- 
ered as  the  individual  note  of  Hicks  also.  I  have  shewn, 
and  hope  that  even  if  that  might  be  the  legal  effect  of  his 
signature,  yet  as  between  these  parties  there  cannot,  by 
possibility,  be  a  recovery  against  him  on  the  note  itself^ 
as  a  note.  These  considerations  do  not  apply  to  the  endor- 
ser, whose  liability  was  not  only  pledged,  but  understood  t* 
be  so.  The  addition  of  ^'  agent''  to  his  name,  was  mere  sur- 
plusage, senseless  in  itself,  inconsistent  with  the  charac- 
ter in  which  the  note  was  drawn,  and  intended  only  to  desig- 
nate to  what  account  he  should  charge  his  liability.  That 
it  was  so  understood  by  JIfo/l,  the  holder,  is  also  c]ear,  as, 
although  the  whole  fate  of  the  cause  depended  on  his  testimo- 
ny, he  refused  to  release  him. 

But  it  is  said^  that,  admitting  all  which  has  been  contended 
by  the  defendant,  to  be  correct,  yet  Horsefield  stands  in 
different ;  and  for  what  reason  1  For  this,  that  Hicks^  un- 
dertaking being  collateral,  if  he  is  compelled  to  pay,  he 
will  have  a  right  to  claim  the  security  in  the  plaintiff's 
hands  ;  and  may  himself  bring  an  action  against  Hors^td 
as  endorser.  In  this,  as  thrdughout,  the  learned  counsel  for- 
gets, or  overlooks  the  facts  in  the'cause,  and  the  very  ob- 
ject for  which  Horsejieid  was  oiiered  as  a  witness.  It  was 
to  prove  that  Hicks  actually  had  received  the  funds,  (to 
wit,  Hbe  jglass)  which  ought  to  be  applied  to  pay  the  note, 
and  that  he  was  to  be  charged  in  respect  to  those  funds. 


* 
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Now,  it  is  an  absurdity  to  say,  that  if  Hicks  is  charged  on     Albany, 
the  ground,  that  he  had  received  the  funds  to  pay,  he  can     v^^Ji^^  " 
claim  a  right  to  recover  against  the  endorser.     The  very 
position  is,  that  by  the  receipt  of  the  funds  he  was  the  ulti- 
mate debtor,  to  that  extent,  and  could  by  no  possibility  have 
recourse,  either  at  law  or  in  equity,  to  any  party  on  the 
note. 
From  these  considerations,  it  follows  : 

1.  That  Hicks f  whether  the  note  be  considered  as  the 
oompany's  note,  or  as  his  individual  note,  never  was  liable 
on  any  contract  arising  out  of  the  note  as  such,  either  to 
Mott  or  Horsefield.  ^ 

2.  That  Horsefield  is  liable  as  endosser  to  MoU,  and  that 
as  such,  he  is  directly  interested  in  tfie  event  of  this  suit. 

3.  But  if  not  liable,  on  the  ground  of  his  signature  aa 
agent,  then  there  is  a  fatal  variance  between  the  note  pro- 
ved and  that  declared  on  :  so  that,  to  use  the  counsel's  own 
quotation,  "  quacunque  via  data,^^  the  verdict  must  be  set 
aside. 

One  word  only,'  as  to  the  amount  of  damages.  We  con- 
tend that  the  defendant,  in  any  event,  is  not  liable  for  the 
costs  in  the  recovery  against  Moit. 

Mott  ought  to  have  paid  the  note  when  called  on  by 
the  holders  ;  and  not  have  submitted  to  a  suit.  But  if  not, 
he  should  have  given  notice  to  Hicks,  and  requested  him 
to  pay. 

Instead  of  this,  no  application  to  Hicks  is  shewn,  until 
after  the  recovery  against  him.  He  has,  therefore,  incur- 
red these  costs*  in  his  own  wrong.  In  no  point  of  view, 
therefore,  ought  the  defendant  to  be  charged  with  this  part 
of  the  demand. 

WooDWORTH,  J.  It  18  Very  clear  that  Hkhs  was  not  li- 
able in  bis  individual  capacity,  as  maker  of  the  note.  The 
case  is  distinguishable  from  Taft  v.  Brewster  and  others,  (9 
John*  334.)  There  the  defendants  acknowledged  themselves 
bound,  by  the  description  of  "  Trustees  of  the  Baptist  So^ 
ciety  of  the  town  of  Richfield.^^  The  Court  considered  it 
k  mere  descriptio  personamm  ;  and  that  the  defendants 
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ALBANY,      were  iadividually  liable.    By  the  note  in  this  case,  ^^  the; 
°  ^^'       '  president  and  directors  pfbmise  to  pay,"  subscribed  by  th^ 
defendant,  as  '^  president/'     It  is  evident,  here  was  no  per- 
sonal engagement,  nor  was  any  such  intended.     The  plain* 
tiff  and  Horsefield  were  intimately  acquainted    with   the 
whole  transaction.     The  endorsement  of  the  former  was  - 
obtained,  for  the  purpose  of  giving  credit  to  the  note,  not 
on  account  of  the  defendant's  personal  responsibility  being 
questionable,  but  because  the  company  were  involved,  and 
in  doubtful  credit.     It  cannot  therefofe  be  permitted  to  the 
plaintiff,  or  Horsefield-^  to  call  on  the  defendant  in  bis  ihdivid* 
ual  capacity.     If  he  is  liable,  it  mast  be  on  the  collateral 
undertaking  set  out  in  the*  special  counts*    Whether  the 
Woodstock  Glass  Company  were  bound  by^  the  note,  cannot 
be  decided  merely  by  the  want  of  a  seal,  for  a  corporation 
may  make  a  valid  contract  not  under  seal.      (12  John* 
231.) 

In  7  Cranchj  299,  {Bank  of  Columbia  y*  PMerson^)  the 
question  whether  a  corporation  could  make  a  contract  le- 
gally binding,  except  under  its  seal,  was  fully  examined.  It 
was  considered  as  sound  law,  that  wherever  a  corporattOQ 
is  acting  within  the  scope  of  the  legitimate  purposes  of  itft 
institution,  all  parol  contracts,  made  by  ite  authorized 
agents,  are  express  promises  by  the  corporation ;  and  ali  da*> 
ties  imposed  on  them  by  law,  and  all  benefits  conferved  at 
their  request,  raise  implied  promises,  for  the  enforcement 
of  which  an  action  may  well  lie.  This  Court,  on  several 
occasions,  have  taken  the  same  ground.  Although  the  par- 

m 

ticular  cases  may  not  ^byc  required  them  t6  carry  the  doc- 
trine to  the  same  extent,  they  have  nevertheless  consid- 
ered the  law  correctly  settled  by  the  Supreme  Court  of 
the  United  States.  (12  John.  227,    Danforih  v.  SchoharU 
Turnpike  Company.      14  John.  118,Z)tin  v.  Rector  of  Si* 
Andrews^  Church.)    The  great  convenience  of  such  a  role, 
indeed  the  necessity,  in  some  cases,  to  prevent  a  failure  of 
justice,  yyl\  no^  be  doubted.     Modern  decisions  (aldioa^ 
it  may  have  been  anciently  held  otherwise)  warrant  a  re* 
laxation  of  such  technical  strictness,  not  answering  any  salu- 
tary  purpose.    The  note  declared  on  was  given  for  a  de-* 
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piiand  against  the  company,  for  supplies  of  wood  :  the  de^     albant, 
jiendant  was  president  and  treasurer :  Horstfidd  was  agent :  * 

fliey  concurred  i^  giving  it :  it  was  given  for  the  benefit  of 
the  corporation,  by  their  authorized  agents  :  the  assent  of 
the  corporation  is  -inferrible  from  such  acts  :  they  are 
within  the  principles  I^id  down,  and  consequently  binding. 
But  admitting  the  corporation. were  liable,  it  seems  to  me 
fhis  will  not  decide,  whether  Horsefield  was  intere&ted  in 
the  present  suit :  that  will  depend  on  the  question  of  his  li- 
ability to  the  plaintiflf  as  endorser.  If  liable  to  him,  he  is 
certainly  an  interested  witness  ;  for  the  effect  of  his  testi- 
mony is  to  charge  the  defendant  on  a  collateral  undertaking, 
and  create  a  fund  for  the  payment  of  the  note.  If  the 
plaintiff  is  satisfied  from  this  source,  Horsefield  is  dischar- 
ged* The  defendant  ciould  not,  after  payment,  substitute 
himself  in  the  place  of  the  plaintifi^  and  call  upon  Horse- 
field  ;  for  it  will  be  remembered,  that  the  recovery  against 
him  would  be  founded  on  the  fact,  that  he  had  received 
funds  which  ought  to  be  applied — ^this  making  him  the 
debtor  to  that  extent.  No  principle  of  law  or  equity  could, 
in  my  view,  sanction  such  a  claim,  if  attempted  tp  be  en- 
forced. 

The  remaining  inquiry  is,  whether  the  plaintiff  could  sus- 
tain an  action  on  this  note  against  Horsefield  as  endorser  ? 
I  incline  to  think  he  could  not.  As  to  personal  liability  to 
the  plaintiff  on  the  note,  I  apprehend  he  stands  on  the  same 
ground  as  Uie  defendant  To  /2oe,  the  holder,  or  any  other 
third  person,  he  might  be  holden  ;  but  here  is  a  different 
state  of  facts.  Horsefield  acted  as  agent  in  this  transaction; 
and  Mott  knew  it :  he  also  knew  that  the  note  was  given  by 
the  company  for  their  proper  debt.  Titus,  the  defendant's 
witness,  says  the  plaintiff  and  Horsefield  called  together  on 
the  defendant,  and  stated  that  they  had  agreed  to  give  Roe 
a  note  of  the  company,  and  wished  the  defendant  to  sign  it 
as  president.  The  note  was  executed  and  endorsed  by  the 
plaintiff  and  Horsefield,  and  passed  to  Roe,  who  recovered 
Ae  amount  from  the  plaintiff.  Jacob  C.  Molt  testified,  that 
he  stated  to  the  defendant,  that  he  understood  he  was  to  put 
^ass  in  the  plaintiff 's  hands,  to  secure  the  payment  of  the 
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AiiBANr,     note,  and  that  agreement  had  been  the  plaintiff  ^s  induce* 
^^^^^^^^^  ment  for  endorsing  th<&  same  :  the  defendant  replied,  there? 
was  such  an  agreement.     From  the  testimony  of  Ttius^  that 
the  plaintiff  acted  jointly  with  Horsefietdj  in  obtaining  the 
note,  for  the  purpose  of  discharging  the  debt  to  Rve^  it 
would  seem  to  follow,  that  if  Roe  compelled  the  plaintifl^ 
who  was  the  second  endorser,  to  pay  the  money,  the  plain- 
tiff must  necessarily  have  a  right  of  action  against  Horsefieldy 
to  contribute  a  just  proportion,  and  consequently  hQ  must 
be  an  interested  witness  ;  for  although  the  company  were  li- 
able on  the  note,  they  might,  or  might  not  be  responsible  ; 
and  a  recovery  against  the  defendant  would,  at  least,  be 
gaining  additional  security,  in  which  Horstfidd  bad  a  deci- 
ded interest.  When,  however,  the  evidence  of  Motth  con- 
sidered, I  think  it  evident,  as  between  Horsefield  and  the 
plaintiff,  the  latter  did  not  look  to  the  former  as  a  surety,  or 
liable  to  him  ;  bqt  that  he  trusted  solely  to  the  agreement 
to  deliver  ^ass  for  his  indemnity.     The  defendant  admitted 
to  the  witness,  Mottj  that  this  was  the  inducement*    This 
fact,  connected  with  another,  that  HorsefiM  was  agent  of 
the  company,  and  annexed  the  word  agent  to  tiis  sigoaturef, 
seems  to  warrant  the  conclusion  that  it  was  never  intended 
he  should  be  answerable  to  the  plaintiff  in  any  event ;  and 
that  the  designation  of  the  character  in  which  he  endorsed, 
was  a  declaration  to  the  plaintiff,  that  be  intended  to  incur 
no  individual  responsibility.  The  true  question  is,  what  was 
the  meaning  of  the  parties  ?  Horsefield  professed  to  act  in. 
the  capacity  of  agent.  It  was  anali^ons  to  a  special  assign- 
ment to  the  endorsee,  at  his  risk,  as  in  Rict  v.  Steams^  (3 
Mass.  Rep.  225,)  where  it  was  bpiden  that  the  endorser  was 
not  liable  to  pay.  Parsons^  Chief  Justice,  observed,  ^'  as  the 
promisee  had  the  property  of  the  note,  he  might  dispose  of 
it  on  what  terms  he  pleased,  with  the  assent  of  the  purcha- 
ser, and  the  ktter  cannot  complain  of  the  necessary  effect 
of  hisown  agreement.  The  endorser  cannot  be  chained  upon 
his  own  contract,  decidedly  against  the  express  intent  of  iU^' 
So  here,  Horsefield  elected  to  endorse,  in  the  character  of 
agent.    In  Macbcatk  v.  Haldermandj  (1  D.  jr  £«  l&l,)  the 
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trords  of  the  defendant's  letters  were  sufficient  to  have  ren-     albant, 
dered  him  liable  ;  but  it  appeared  that  he  atcted  as  a  com-  ^c^^^^^j;^23. 
manding  officer,  and  that  the  supplies  were  for  the  use  bf       Mott 
the  publick.    It  was  determined  that  the  action  could  not  be       „  ^* 
maintained.  Ashurst^  Justice,  8aid,*the  question  must  be,  what 
was  tGe  meaning  of  the  parties  at  the  titne  of  enterii^ 
into  the  contract  ?     He  said  that  a  person  acting  in  the 
capacity  of  an  agent,  may,  undoubtedly,  contract  in  such 
a  manner  as  to  make  himself  personally  liable,  and  that 
brou^t  it  to  the  true  question,  namely,  whether,  from  any 
thing  that  passed  between  the  parties  at  the  time,  it  was 
understood  by  them  that  the  plaintiff  was  to  rely  upbn 
the  personal  security  of  the  defendant.     The'  general  prin- 
ciple is  recognized  in  England,  and  in  our  own  country,  and 
cannot  be.  questidned*    (1  D*  E.  674.     1  Cranch^  325.  8 
Mass.  Rep^»  162.     3  Caines^   69.)     In  15  John.  1,  {Rath- 
bcnev.  Budlong^)  it  is  said,  there  is  no  difference  between 
the  agent  of  an  individual  and  of  the  government^    The 
qoestion  in  all  c^es  is,  to  whom  was  the  credit  given  ? 
(18  Join.  407.) 

In  examining  the  question  of  HarsefielcPs  interest,  I  have 
kept  out  of  view  every  thing  testified  by  himself ;  for  when 
be  was  objected  to,  he  ought  or  oug(it  not  to  have  been  re-> 
jected.  If  the  forpier^  and  yet  is  admitted,  as  in  this  case^ 
de  bene  tsse^  we  cannot  receive  his  testimony  to  remove  the 
objection,  which  might  otherwise  be  urged  against  it.  But  • 
if,  from  the  disclosures  of  other  witnesses  in  the  course  of 
the  trial,  it  appears  that  he  stands  indifferent,  the  Court  wilf 
receive  bis  testimony.  It  is  on  this  ground  I  have  consider- 
ed the  question. 

If  Horsefield  was  competent,  I  think  the  verdict  is  sup* 
ported  by  the  weight  of  testimony,  and  ought  not  to  be  dis- 
turbedL 

But  it  is  contended,  that  if  Horstfield  was  not  personal- 
ty liable,  then  there  is  a  fatal  variance  between  the  note  de- 
dared  on,  and  the  note  proved.  ThiB  objection  is  not 
well  founded.    The  description  of  the  note  and  the  endorser. 
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ALl^ANV,     meht  bj  HarseJieUj  may  be  considered  as  inducements  ii 
October,  1823.  ^^^  ^^^^^^^  rp,^  liability  of  tbe  defendant  arises  on  the  spe- 


MoTT  cial  contract  made  with  the  plaintiff,  by  which  the  former 
Hicks.  prorniscd,  if  the  latter  would  endorse,  to  deliver  glass^ 
for  his  indemnity.  Whether  Horatfield  endorsed  in  his 
individual  capacity,  or  as  agent  for  the  company,  does  not 
affect  that  liability,  tn  either  character,  it  was  a  valid  trans- 
fer of  the  note  to  the  plaintiff. 

6y  the  averment,  that  Horsefield  endorsed,  must  be  un- 
derstood,- that  his  interest  passed  to  the  plaintiff.  This  al- 
legation is  satisfied  by  the  evidence  at  the  trial.  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  judgment. 

Sutherland,  J.  It  is  perfectly  well  settled,  that  if  a 
person  undertake  to  contract  ^s  agent  for  an  individual  or 
Corporation,  and  coiitraCts  in  i  manner  Which  is  not  legall j 
binding  upon  his  principal,  he  is  personuUy  responsible^ 
{White  V.  Skinnei*,  13  John.  Rep.  3<)7.  Randal  v.  Fan 
VeChten  and  others^  id  id.  60.  Tafi  v.  Brewster  and  oik* 
^^,  9  id.  334.  Tippets  v.  Walker^  4  Mass.  R^p:  59^.  7  T: 
R.  ^7.  Thomas  \.  Bishop^  Cas.  Temp.  Hard.  t.  3  Johu 
Cas.  70.)  And  the  agent,  when  sued  upon  such  a  contract, 
6an  exonerate  himself  frdm  personal  liability,  oid^  by  shew- 
ii^  his  authority  to  bind  those  for  whom  h^  has  Undertaken 
to  act.  It  ifi  not  for  thei  plaintiff  tO^h^W,  that  he  had  not 
authority.  The  defendant  must  show  affirmatively,  that  he 
*  had.  But  as  the  authority  of  the  defendant,  to  adt  for  tbe » 
company  oil  this  oCcasionj  w^s  riot  questioned  at  the  trials 
we  are  now,  perhaps,  bound  to  presume  it. 

If  the  defendant  was  instructed  or  authorized  by  tb^  coin* 
pany  to  make  the  note  in  question,  then  there  is  no  ddubt 
d^t  they  are  liable  to  the  plaintiff  for  the  amount  which  he 
has  paid  ;  and  if  the  company  are  liable,  the  defendant  is 
not.  It  is  either  the  note  of  the  company,  or  of  White* 
head  Hicks.    It  cclnnot  be  both. 

Tbe  ancient  technical  doctrine,  that  a  corporation  could 
not  contract,  except  under  its  corporate  seal,  is  now  ex- 
ploded. There  are  a  variety  of  cases  in  this  Court,  m 
which  they  have  been  held  liable  upon  implied  aa  wdl 
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as  express  promises.  {Danforth  y.  Schoharie  Turnpike  Com,''  albant, 
pany,  12  John.  227.  Dunn  v.  Rector  of  St.  Jlndrews^  14  ^^^^^^^^^ 
John.  118.  Randal  v.  Van  Vechtcn  and  others,  19  John. 
60.)  In  the  case  of  The  Bank  of  Columbia  v.  Patterson, 
(7  Cranch,  306,)  Mr.  Justice  Story,  in  discussing  this  point, 
says,  ^'  it  would  seem  to  be  a  sound  rule  of  law,  that  where- 
ever  a  corporation  is  acting  within  the  scope  of  the  legit- 
imate purposes  of  its  institution,  all  parol  contracts  made 
by  its  authorized  agents,  are  express  promises  of  the  corpo* 
ration  ;  and  all  duties  imposed  on  them  by  law,  and  all  ben- 
efits conferred  at  their  request,  raise  implied  promises,  for 
the  enforcement  of  which  an  action  may  well  lie.'' 

The  Woodstock  Glass  Company,  therefore,  are  clearly 
responsible  to  the  plaintiff,  either  in  an  action  upon  the  note 
itself,  OK  in* an  indebitatus  assumpsit  for  money  paid  to  their 
use.  It  seems  to  follow,  that  the  defendant  cannot  be  lia* 
ble  upon  the  note. 

But  the  special  agreement  of  the  defendant  to  deliver  to 
the  plaintiff  the  first  glass  which  he  should  receive  from  the 
company,  as  his  indemnity  against  his  endorsement,  wa» 
exclusively  personal ;  and  if  the  making  and  breach  of  it 
were  proved  by  competent  testimony,  there  is  no  ground  for 
disturbing  the  verdict. 

This  presents  the  question  whether  Israel  Horsefield,  the 
payee  and  endorser  of  the  note,  was  a  competent  witness  to" 
prove  that  agreement. 

It  is  contended  by  the  defendant's  counsel,  that  Horsefield 
was  directly  and  strongly  interested  in  procuring  a  recove- 
ry by  the  plaintiff  against  the  defendant,  upon  this  collateral 
guaranty,  because,  if  he  failed  to  recover  against  him,  he 
would  resort  to  the  witness  upon  his  endorsement.  And 
Hicks,  not  being  liable  upon  the  note  as  maker,  the  endorsee 
could  not  recover  over  from  him.  It  might,  perhaps,  be  suffi- 
cient to  say,  in  reply  to  this  ailment,  thatthe  company  would 
be  liable  to  the  endorser,  if  Hicks  was  not ;  and  although 
it  may  be  inferred  from  the  case,  that  the  company  were  not 
in  very  good  credit,  it  does  not  appear  that  they  were  in^ 
solvent.  But  this  question  is  susceptible  of  another  and  more 

conclusive  answer.   The  plaintiff  could  not  recover  against 
Vol.  I.  68 
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AtBANY,      Horsefieldj  as  endorser  of  this  note.    Whatever  doubt  traif 
'       '  once  have  been  entertained  upon  the  subject,  it  is  now  well- 
settled,  that  an  endorser  may  make  a  restrictive  endorse- 
ment.    He  may  limit  the  payment  to  a  particular  person. 
(,Burr.  1^6*    Ancher  V.  The  Bank  of  England^  Doug.  637. 
Chilly  on  Bi//*,  151-2.)    He  may  exempt  himself  from  all 
liability  as  endorser,  without  aSecting  the  negotiability  of 
&e  note,  by  specially  stating  in  the  endorsement,  that  it  it 
taken  at  the  risk  of  the  endorsee.      {Rice   v.  Steams^  3 
Mctss.  Rep.  225.)  That  the  endorser  is  not  in  any  event  to  be 
liable  to  pay  the  note,   {Russell  v.  J8a//,  2  John*  Rep.  50.) 
That  it  is  taken  without  recourse  to  the  endorser,  {WU'^ 
son  V.    Codman^s  Execulor^  S  Cranch^    193.)    In  lUce  v, 
SleamSi  the  endorsement  was  in  these  words- :  "  For  value 
received,  I  order  the  contents  of  this  note  to  be  pai^  to  A^ 
JB.  ai  his  own  riskJ^^     The  suit  was  against  the  makers  of 
the  note,  and  the  endorser  was  offered   as  a  witness  te 
prove  their  hand  writing,  and  other  facts  showing  their  lia* 
biltty#    He  was  objected  to  on  the  ground  of  interest.    Cli. 
J.  Parsons,  in  deliverving  the  opinion  of  the  Court,  saya^ 
^*  Upon  consideration,  we  are  of  opinion,  that  the  prom* 
isee,  endorsing  the  note  under  this  express  stipulation,  is 
not  eventually  holden  to  pay  the  note,  if  the  maker  should 
not.  As  the  promisee  had  the  property  of  the  note,  he  might 
dispose  of  it  on  what  terms  he  pleased,  with  the  assent  of 
the  purchaser,  and  the  latter  cannot  complain  of  tiie  ne^ 
cessary  effect  of  his  own  agreement ;  and  the  endorser  can- 
not be  charged  upon  his  own  contract,  directly  against  the 
express  intent  of  it.    The*  endorser,  therefore,  had  no  in- 
terest in  the  event  of  the  suit,  and  was  a  competent  wit- 
ness.^'   The  endorsement  of  a  note  creates  a  new  contract 
between  the  parties,  and  it  requires  no  reasoning  to  show^ 
that  if  the  endorser  can  exempt  himself  from  all  liability  by 
a  special  endorsement,  he  can  make  that  liability  depend* 
upon  a  paarticular  contingency,  or  restrict  it  to  a  particular 
character,  or  fund.    A  bill  of  exchange,  or  promissory  note^ 
must,  as  between  the  drawer  and  acceptor  of  the  one,  and- 
the  maker  and  payee  of  the  other,  be  absolute  and  payable 
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«t  aJUvents  ;  not  oat  of  aay  particular  fund,  or  dependent  ^^^^ 
upon  any  Gonting;ency.     But  when  such  an  instrument  is     ,.^rv^ 
©nee  mad«,  the  subsequent  parties  to  it  may  attach  such  con- 
dition ito  its  transfer  a^  they  i»ay  think  proper,    (Chitty  on 

Bills,  140.) 

Was  HorsefieldPs  endorsement  upon  this  note  condition- 
al or  absolute  ?    There  can  be  no  doubt,  that  it  was  not  the 
intention  of  the  parties,  that  either  Hicks  or  Horsefield 
•bouldbe  individually  liable  upon  the  note*     And  this  is  ap- 
parent upon  the  face  of  it.     It  is  drawn  in  the  name  of 
J%e  president  and  directors  of  the  Woodstock  Glass  Compa* 
nj/^  signed  by  Hicks  as  president ,  and  endorsed  by  Horsefield 
as  fluent,  carrying;,  upon  the  face  of  it,  strong,  if  not  concla- 
'  sive  evidence*  that  it  was  a  company  transaction,  and  that 
Hicks  and  Horsefield  acted  in  their  official  characters  only. 
It  is  not  necessary  for  us  to  determine  whether  a  bona  fide 
holder  of  this  note,  without  notice  of  the  original  transac- 
||pn,  could  recover  upon  it  against  the  endorser  or  not ; 
plough  I  should  be  strongly  of  the  opinion  that  he  could  not; 
aft  enough  appears  upon  the  note  to  put  him  upon  inquiry. 
But  the  plaintiff,  with  a  full  knowledge  of  all  the  facts,  most 
«learly  cai^npt  recover  against  Horsefield  in  his  individual 
character,  admitting  the  company  to  be  bound  by  the  note, 
Wlxether,  if  the  contract  was  not  binding  upon  the  compa- 
ny, Horefield  would  be  personally  respoqsible  (as  I  have  al- 
ready shown  Hicks  would,)  it  is  not  necessarj'  to  discuss, 
I  am,  therefore,  of  opinion,  that  Horsefield  was  a  disinteres- 
ted witness,  and  was  properly  admitted  by  th^  Judge  to 
prove  the  guaranty  of  the  defendant, 

T^ere  is  no  forc§  in  (;he  objection,  that  if  Horsefield  is 
not  personally  responsible  as  endorser,  there  is  a  variance 
between  the  note  declared  upoq  and  that  given  in  evi- 
dence* In  the  pount  upon  the  guaranty,  qppn  which  the 
plaintiff  must  recover,  the  note  is  stated  merely  by  way  of" 
iuducement  to,  and  s^  explanatory  of  the  special  agreement, 
It  is  not  the  contract  declared  upon.  It  is  mere  matter  of  evi- 
.dence,  and  the  question  of  variancq  cannot  arise, 

The  plaintiff  is  entitled  to  recover,  not  qnly  the  amount 
#f  the  note,  but  also  the  damages  and  costs  sustained  in  coii^ 
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ALBANY,     sequence  of  the  suit  against  him.    The  defendant  Hnder- 
Qctpber^^l^  took  th  indemnify  as  far  as  the  glass  which  he  should  re- 
ceive would  go.     The  evidence  justifies  the  belief,   that 
the  glass  received  bj  him  exceeded  in  value  the  recoveiy 
against  the  defendant* 

Upon  the  whole  case,  therefore,  I  am  of  opinion, 
1  •  That  the  note  in  question  is  binding  upon  The  Wood* 
stock  Glass  Company^  and  that  the  defendant,  thereforey  is 
not  personally  responsible  upon  it* 

2.  That  he  is  responsible  upon  his  guaranty,  and  that 
Horsefield^  the  endorser,  was  a  competent  witness  to  prove 
the  special  agreement* 

Savage,  Ch«  J.  dissented.      (After  stating  the   facts.)  • 
A  new  trial  is  asked  oh  two  grounds  :  1 .  That  Horsefield 
was  not  a  competent  witness ;  2.  That  if  admissible,  as  a 
witness,  then  the  evidence  does  not  support  the  declara- 
tion. 

It  appears  to  me,  that  Horsefield  is  liable  to  the  plaintifT 
as  endorser  ;  and,  consequently,  is  directly  interested, 
whether  the  note  be  considered  that  of  the  company,  or 
the  defendant.  It  is  alleged  that  he  is  not  interested,  be- 
cause it  was  no  part  of  the  original  understanding  that  be 
was  to  be  liable  ;  that  his  endorsement,  as  agent j  was  a  no- 
tice to  all  subsequent  holders,  that  he  would  be  responsible 
as  agent  only,  and  not  individually.  The  facts  upon  which 
this  question  must  be  decided,  are  such  as  appear  in  the 
case,  independent  of  Horsejield^s  testimony  ;  and  these 
shew  nothing  about  the  original  execution  of  the  note. 
Horsefield^  it  is  true,  signed  the  endorsement,  ^  Israel  Horse- 
field, agent.^^  But  why  agent  ?  Agent  for  whom  ?  He  is 
the  payee  of  the  note  individually,  and  it  does  not  appear, 
except  from  his  own  testimony,  that  he  was  agent  for  the 
company.  They  cannot  be  sued  upon  this  endorsement  ; 
and  no  judgment  could  be  rendered  against  Horsefield^ 
which  would  bind  their  property.  He  is  therefore  liable 
personally,  or  there  is  no  liability  attached  to  this  endorse- 
ment. In  Thatcher  v.  Dinsmort\  (5  Mtss.  Rep.  299,)  it  is 
'decided  that  the  guardian  of  an  insane  person  cannot  avoid 
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responsibility  upon  a  note,  signed  by  him  as  guardian*  ai*bart, 
{Foster  vJ  Fuller,  6  Mass.  Rep.  58,  S.  P.)  In  Tafi  v.  ^J^^^^' 
BreiDster,  (9  John.  Rep.  334,)  the  defendants  executed  a 
bond,  by  the  style  of  "  Trustees  of  the  Baptist  Society  qfthe 
town  of  Rtchjield.^^  The  Court  say,  the  bond  is  given  in 
their  individual  capacities ;  and  the  addition  of  TVustees^  ^c. 
h  a  mere  description  of  the  persons*  (See  also,  Wilkes  et 
ah  V.  Back,  2  East,  142.  White  v.  Cuyler,  6  T.  R.  176. 
Combes^  Case,  9  Co.  76,  b.  White  et  al.  v.  Skinner,  \ZJohn* 
Rep.  307.)  I  confess,  therefore,  I  can  see  nothing  in  the 
facts  of  the  case,  independent  of  Horsefield^s  testimony, 
which  looks  like  dischaiging  him  from  his  liability  as  en- 
dorser. 

I  concur  in  the  answer,  which  has  been  given  to  the 
argument  that  this  witness  was  rendered  indifierent  by  a 
balance  of  interest,  being  liable  at  aU  events,  either 
to  the  plaintiff  or  defendant,  the  latter  of  whom,  as  sure** 
ty,  would  be  entitled  to  stand  in  the  place  of  the  for- 
mer. The  very  contract  relied  upon,  pre-supposes  that 
the  defendant  must  be  put  in  funds  by  the  company,  be- 
fore any  liability  could  attach  to  him  personally.  Be- 
ing thus  paid  by  the  maker,  he  could  never  afterwards  call 
upon  the  endorser. 

It  then  becomes  important  to  enquire  whether,  indepen* 
4ent  of  HorsejielJPs  testimony,  there  was  sufficient  evidence 
before  the  jury  to  warrant  the  verdict.  Rejecting  the  testimo* 
ny  of  Horsefield,  the  facts  proved  are — ^the  making  of  the  note 
— the  recovery  upon  it  against  the  plaintiff,  as  endor* 
ser — the  admission  of  the  defendant,  that  the  plaintiff '^ 
inducement  to  endorse  was  the  agreement,  that  ^ass 
enough  should  be  put  into  the  hands  of  the  latter  to  indem'^ 
nify  him — and  the  defendant  added  that,  but  Cor  the  election 
of  Mr.  Abeel^  as  director,  the  agreement  would  have^been 
complied  with.  A  further  admission  was,  that  the  first  glaH 
which  came  down^^waa  to  have  been  thus  appropriated ;  and 
that  if  the  defendant  had  received  glass  enoii^  for  the  pur* 
pose,  he  ought  to  pay  the  note ;  but  he  at  the  same  tkne  de- 
nied that  he  had  received  enou^.  This  is  the  amount  of  : 
the  testimony  on  the  part  of  the  plaintiff,  rejecting  Horses 
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ALBANY,^  field?  8  ;  and  certainly  it  is  not  sufficient  to  sustain  either  of 
•etobei%^833.  ^^  counts  in  the  declaration,  which  go  upon  the  guaranty. 

The  plaiatijBff  then,  cannot  sustain  this  verdict,  unless  tho^ 
defendant  is  personally  liable  on  the  note.  He  is  so,  un-^ 
doubtedly,  unless  the  company  is  liable.  {Randall  v.  Van 
Vechten^  19  John.  63,  per  Platt^  J.  and  the  cases  cited  by 
him.)  Formerly  it  was  holden  that  a  corporation  could  b« 
bound  by  its  corporate  seal  only.  Later  adjudications  have 
established  a  difierent  doctrine  ;  {Chitly  on  Bills^  20; 
and  it  is  now  perfectly  well  settled,  that  an  action  of  as- 
sumpsit will  lie  against  a  corporation  upon  the  simple  con- 
tract of  its  authorized  agents,  when  acting  within  the  scope 
of  the  Intimate  purposes  of  such  incorporation.  {Bank  of 
Colundna  v.  PaiUrsovtfs  Adtn?r^  7  Cranch^  306.  Danforth 
▼•  Schoharie  Turnpike  Company,  t2  John*  227.  Dunn  v» 
The  Rector^  i,rc.  of  St.  Andrewh  Churchj  14  id*  118.  Ran- 
dall V.  Fan  Vechien,  19  id.  60.) 

Independent  of  Hor-sefield^s  testimony,  it  appears  that  the 
Bote  was  given  by  the  defendant  as  president  of  the  Wood^ 
itock  Glass  Company^  for  wood  furnished  the  company  in 
j»rosecuting  ^  manufecture  of  glass,  the  purpose  of  .the 
incorpoi^tion.  The  company  being  liable,  even  on  an  tm* 
pUed  promise,  there  can  be  no  need  of  authority  to  shew 
that  they  are  equally  liable  upon  an  express  one-^  prom* 
issory  note.  A  corporation  may  give  a  promissory  note, 
negotiable  within  the  statute  of  jlnn,  (1  jf2.  £•  151  ;)  for 
should  it  be  objected,  that  this  statute  is  confined  to  notes 
when  drawn  by  any  person,  &c.  and  that  corporations  are 
not  mentioned,  I  answer,  it  has  been  decided  by  this 
Court,  that  the  word  person  includes  corporations  in  a  va- 
riety of  cases ;  (15  John*  382 ;)  and  there  is  no  doubt,  tha^ 
upon  a  fair  construction  of  this  act,  corporations  are  in- 
eluded.  In  my  opinion,  therefore,  this  was  a  good  prom- 
issory note  against  the  company. 

I  agree,  that  if  Horsefield  is  to  be  considered  a  men 
agent,  and  not  liable  to  the  plaintiff  at  all,  he  is  a  com- 
petent witness,  and  his  testimony  supports  the  declaration  ; 
for  the  variance  of  the  word  agent,  added  to  his  name, 
1  do  not  think.materiaU    It  might  be  rejected  as  surploa* 
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age.    But  being  liable,  I  think,  as  endorser,  for  aught  that     axbabtt, 
appears,  independent  of  his  own  testimony,  he  is,  of  course,  Octobci^^iaas^ 
an  incompetent    witness.     As   the  other  testimony  does     Jobkboh 
not  justify  the  verdict,  it  ought  to  be  set  aside,  and  a  new      ^  ^* 
inal  granted,  the  costs  to  abide  the  event  of  the  suit. 

Judgment  for  the  plaintifil 


JOHNi^N  against  DAtTOi^tf 

On  certiorari  to  the  Marine  Court  of  the  city  of  J/ew      f^f  eoxM 
York.     Dalion  declared  against  Johnson  in  the  Court  be-  "?*y  take  cogr. 

nizance  of  torW 

low,  for  an  assault  and  battery,  committed  on  the  high  seas^  committed  on 
On  board  the  British  ship  Dominica^  whereof  Johnson  was  ^  ^bloard^ 
'  master.  The  plaintiff  and  defendant  were  British  subjects,  foreign  roMel^ 
The  former  had  duly  executed  shipping  articles  at  Liver-  parties  are 
pool^  binding  himself,  according  to  the  laws  of  England,  to  "orcignen. 

■  fiot  on  prm* 

proceed  in  the  vessel  from  Liverpool  to  JsezD'York  ;  thence  eipies  of  com* 
lo  Charlestoxh  and  back  to  Liverpool*  It  appeared,  that  J^prevent^thl? 
when  15  or  16  days  out  from  Liverpool^  the  vessel  sprung  frequent  and 
aleak,  and  made  water  in  the  hold,  at  the  rate  of x  about  22  ^^^  ^a« 
iaohes  an  hour ;  that  on  consultation,  it  was  thought  unsafe,  yould   result 

from       doii^ 
this  in  aU  ca- 
iHB  indiscriminately,  they  have  exercised  a  sound  discretion,  in  entertaining  jnrisdictioa 
dr  not,  a^cordin^  to  circumstances. 

AeooTding;ly,  the  great  inconvenieaces  "which  would  arise  from  it,  have  iaduoed 
tKem  to  decline  interference  in  ordinary  cases,  and  leave  the  parties  to  seek  redress  in 
4b.e  courts  of  their  own  country. 

But  where  aseamnnas  legally  dischai^ed  from  the  vessel  in  this  country,  he  may  main- 
tain an  action  in  our  courts,  for  a  tort  committed  by  the  master  on  the  high  seas,  while  the* 
.i:8l«tion.of  master  and  seaman  existed  : 

K.  g.  for  an  assault  and  battery. 

Where  a  crew  has  been  shipped  for  a  voyage,  and  articles  execnted,  fixinjg  the  rate  of 
wages,  the  written  agreement,  made  at  the  port  of  de]2arture,  is  the  only  legal  evidence 
.of  the  contract ;  and  a  mariner  can  recover  nothing  beyond  what  it  specifies. 

Whether  an  agreement  by  the  master  to  permit  the  crew,  who  are  bound  by  the  ship- 
ping articles  to  proceed,  to  leave  the  ship  at  an  intermediate  port,  is  valid  f    Quere. 

,  But  where  a  seaman,  at  one  of  our  ports,  quits  the  ship  by  the  express  permission  of 
ttiia  master,  who  declares  to  him  that  he  is  discharged,  and  does  not  belong  to  the  ship, 
though  both  are  foreigners,  and  employed  in  the  ship  of  a  foreign  nation^  this  forms  an 
exception  to  the  general  rule  ;  and  the  seaman  may  sue  the  master,  in  our  courts,  for  a 
fort  previoasly  committed,  while  the  relation  of  master  and  setemAn  existed  ;  though' the*- 
Toyage  specified  i»  the  shipping  artidcs  be  not  cndcH. 
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A  LB  ANT,     from  the  leaky  condition  of  the  ship,  to  pursue  the  intended 
^^^J^^^^;^^^  voyage  ;  they  accordingly  returned  back,  and  bore  up  for 
Joairsoir      Cork.    After  sailing  in  that  direction  24  hours,  the  wind  be- 
Dai[  coming  favourable,  a  conversation  took  place  between  the 

master  and  the  seamen  about  returning  to  NtwYork.     The 
master  told   them,  that,  if  they  would  return,  any  man, 
who  did  not  like  the  vessel,  might  leave  her  when  they  got  to 
•ATezD-  York.  Thereupon,  they  altered  their  course,  and  axri* 
ved  at  Kew-York^  when  a  number  of  the  men  applied  to  the 
captain  for  permission  to  leave  the  vessel,  to  which  he  re- 
pUed,  they  might  go  ashore.     They  went,  and  came  the 
next  morning  for  their  clothes.  The  captain  said  he  would 
not  deliver  any,  until  he  had  seen  the  British  consul,  and 
got  an  order  from  him.    The   plaintiff  obtained  an  order 
from  the  consul  for  his  clothes,  and  took  them  away ;  and 
before  he  left  the  ship  the  captain  came  on  board,  but  did 
not  forbid  him.    A  day  or  two  after,  the  plaintiff  came  to 
see  if  the  order  was  ready,  to  receive  his  wages  in  Liverpool 
The  defendant  ordered  him  to  gp  out  of  the  ship,  and  said 
he  did  not  belong  to  her.     The  defendant  proved,  that,  at 
.    JVew-Fori,  he  told  the  men  if  they  would  not  work  they 
might  go — ^he  would  not  dischai^e  them.    Their  quitting 
the  ship  was  noted  in  the  log  book,  but  it  did  not  say  with*, 
out  leave.    Neither  the  captain  nor  mate  told  the  men  to 
stay  by  the  vessel  after  they  arrived  at  Jfew^York.    The  as- 
sault and  battery  was  fully  proved,  and  judgment  rendered 
for  the  plaintiff. 

•^  BrisUdj  for  the  plaintiff  in  error.     The  Marine  Court 

grounds  its  assumption  of  jurisdiction,  on  "  the  competency 
of  the  parties,  while  steering  for  Cork,  in  distress,  to 
make  a  new  contract  or  agreement,  independently  of  the 
shipping  articles ;  and  that,  as  the  vessel  continued  leaky, 
while  they  were  standing  for  Cork,  it  was  optional  with 
them,  under  the  circumstances,  to  continue  on  their  course 
for  Cork,  or  to  make  tlie  agreement  they  did  with  the 
captain,  and  risque  a  passage  to  New-York^  where  they 
were  entitled  to  their  dischai^gC;  pursuant  to  the  agree- 
ment. 
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Such  is  the  reasoning  of  the  return.     But  it  is  a  well  set«     albant, 
tiedriileof  maratime  laWj  that  promises  extorted  from  a  cap-      ^J^^!J[^^  ' 
tain  on  the  high  seas,  by  his  crew,  in  the  hour  of  peril,  are  not      Johhsov 
valid  in  law,  any  more  than  promises  extorted  by  duress      D^^^ioir. 
jrom  alDy  6ne  land.     In  Bartlet  y.  Wyman^  (t4  John*  Rip*  ^ 
$60,)  this  Court  decided,  that  a  creW  could  not,  at  an  inter- 
mediate port,  compel  their  captain  to  raise  their  wages  ; 
aiid  that  any  new  articles,  entered  into  for  such  purpose, 
are  not  binding.     The  Court  say,  ''  the  statute^'  (an  act  of 
congress  analagous  to  the  British  act  in  question)  '^  pro* 
tects  the  mariner  and  guards  his  rights  in  all  essential  points ; 
and  to  put  the  master  at  the  mercy  of  the  crew,  takes  away 
^ill  reciprocity.'' 

Now,  if  a  promise  to  give  higher  wages  is  void  for  want  \ 

%t  consideration,  because  the  seamen  have  no  right  to 
abandon  the  ship,  and  a  promise  to  pay  them  an  extra  price 
for  not  doing  an  illegal  act,  is  nudum  pactum^  a  fortiori^  a 
promise  to  discharge  them  at  an  intermediate  port,  is  void- 
seeing  that  the  captain  is  prohibited  by  the  statute,  from 
discbai^ng  any  of  his  seamen  until  they  reach  their  port  of 
destination*  And  if  the  promise  itself,  made  on  the  high 
Seas,  was  void,  ev^ry  thing  relating  to  that  promise,  which 
occurred  afterwards  at  New^York^  is  void  also. 

The  object  of  this  Court,  in  Gardner  v.  Thomas^  (14 
John.  Rep.  134,)  is  manifestly  to  discourage  the  Marine 
Court  from  assuming  jurisdiction  in  cases  of  toris  commit* 
ted  on  board  of  foreign  vessels  on  the  high  seas,  where  both 
parties  are  foreigners  ;  because  such  assumption  of  juris- 
diction is  contrary  both  to  national  courtesy  and  to  sound  ^. 
policy  ;  in  as  much  as  it  necessarily  obstructs  foreign  com- 
merce in  our  ports,  by  enabling  mariners  to  abandon  their 
vessels  at  their  own  pleasure,  and  thus  defeat  the  inten- 
tions of  their  own  government,  to  promote  trade,  by  secur- 
ity a  complete  voyage  both  outward  and  homeward.  In 
the  present  case,  the  Marine  Court  has  completely  coun- 
teracted the  design  and  spirit  of  the  decision  in  Gardner  v. 
Thomas  ;  and,  by  sustaining  Daltori^s  action  against  his 
taptain,  for  an  assault  and  battery  on  the  high  seas,  has  ena- 
bled the  whole  crew  to  abandon  the  ship  at  an  intermedi- 
ate port,  and,  so  far,  to  defeat  and  break  up  the  intended 
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ALBAur^     rof$^.tb  Ckarlei9i4fi  axd  ImerpoU  ;  to  perfeim  wiii^  all 
^^^^^^^!^^^  these  seamen  had  bound  tkemselvas,  bj  signiiig  the  shipping 
articles* 


Dittv^r*  J3.  Graham,  contra.     It  is  conceded  bj  the  counsel  for 

the  plaintiff  in  error,  and  laid  down  by  the  Court,  in  Gari* 
ner  v.  Thomas,  *'  that  our  Courts  may  take  cognizance  of 
torts  committed  on  the  high  seas,  on  board  a  foreign  vessel 
when  both  parties  are  foreigners.'^  The  only  question  is, 
whether,  in  this  case,  the  Court  below  exercised  ^  sounS 
discretion  in  entertaining  jurisdiction.  That  they  did  so, 
will  depend,  not  so  much  on  the  departui^  of  the  defen<- 
dant  in  error  from  the  ship,  de  jure^  as  de  facto*  In  Gard^ 
ner  J.  TTiomas,  the  Court  lay  great  stress  on  the  fact,  that,  for 
aught  that  appeared  in  that  case,  the  parties  intended  to  re« 
tufn  to  their  own  country,  without  delay,  other  t&an  what 
the  nature  of  the  voyage  required.  In  the  present  case, 
that  presumption  is  not  only  rebutted,  but  the  contrary  fact 
established  beyond  a  doubt*  Were  it  necessary,  it  might 
well  be  contended,  that  the  defendant  in  error  had  a  right  to 
dischajig^  himgelf  in  the  port  of  Jfew-  YorJk^  It  wa^i  an  flec- 
tion for  which  he  paid  a  full  coinidexatioi^  When  the 
ship  was  in  a  situation  90  perilous  as  to  reo^er  it  necesM^ry, 
fiir  the  safety  of  the  crew,  as  weH  as  atrictly  legal  ifk  the 
ijAate,  with  a  majority  of  the  crew,  to  put  into  the  first  port, 
(Mbott  on  Ship*  162,  mnoZw)  the  seamen  had  a  cpnyer- 
sation  with  the  master,  who  told  them,  "  i,f  they  would  f^' 
turn  to  HewYork,  any  man  who  did  not  like  the  vessel 
might  leave  her  when  they  came  to  /few-Yorh^^  Their 
perilous  situation  gave  the  seamen  a  vested  right  to  put 
about  for  the  nearest  port,  which  they,;  in  tunii^ve  asr%f 
in  exchange  for  the  ri^t  of  an  election  to  remain  by  or  ^t 
the  vessel,  on  her  vrival  at  MwYork^  Their  personal 
safety  was  put  in  extreme  hazard,  as  the  conaidf^ratio^  fiar 
this  privilege.  There  was  no  advantage  tadten  of  the  0111a- 
ter.  It  was  a  voluntary  proposal  to  men  who  were  in  the 
due  exercise  of  a  right,  sacred. to  the  law  of  nationa  an^of 
i^ture,  and  paramount  to  every  other*— that  of  tetf-pifiscf * 
vation* 


OP  THE  STATE  OF  HEW-YORK.  MJ 

But  shoatd  the  righi  on  whicb  flie  defendant  grannds  his  albakt, 
*«charge  be  doubted,  the  fact  of  his  quitting  the  ship,  not  ^^^'J^^lJJiJ^ 
to  return,  is  indisputable.  And  if  the  master  did  not  cotn- 
ip%od  the  seamen  to  quit  the  ship,  he,  at  least,  acquiesced  in 
their  departure.  When  they  applied  for  permission  to 
go  on  shore,  the  plaintiff  in  error  replied,  ^'  they  might 
go.'^  He  promised  to  deliver  their  clothing  on  the  or« 
der  of  the  British  consul,  which  was  afterwards  procured^ 
and  the  clothing  taken  from  on  board  in  his  presence ;  and 
when  they  afterwards  came  on  board  to  demand  their  wa- 
ges, they  were  ordered  on  shore  by  the  plaintiff,  and  told 
they  did  not  belong  to  the  ship.  It  is  clear,  that  the  defen- 
dant in  error  neither  intended  nor  probably  would  have 
been  permitted  to  return  with  the  ship.  To  have  refused  to 
sustain  his  complaint,  under  these  circumstances,  would 
have  amounted  to  a  denial  of  justice ;  as  it  would  have  left 
him  without  remedy,  and  that  too  occasioned,  at  the  most, 
by  a  mistaken  view  of  his  rights,  to  which  the  plaintiff  in  er- 
ror had  mainly  contributed. 

J.  Anihon^  in  reply.  Wljether  the  Court  below  exer^ 
cised  a  sound  discretion  or  not,  in  taking  cognizance  of  this 
tsause,  is  a  point  subject  to  the  review  of  this  Court  upon 
tiie  (acts.  (Gardner  v.  nomas,  14  John.  134.)  The  de- 
fendant's counsel  puts  it  plainly  to  the  Court  to  decide^ 
whether  a  sailor,  by  ceasing,  de  facto,  to  belong  to  the  ship^ 
that  is  to  say,  in  plain  laz^uage,  by  deserting,  does  not  cre- 
ate that  case,  in  which  a  sound  discretion  dictates  that  a  cog- 
nizance must  be  taken  to  avoid  a  failure  of  justice.  This 
doctrine,  if  tenable,  so  far  from  making  our  laws  a  protec- 
tion to  foreign  ship  owners,  holds  forth  to  foreign  seamen 
the  strongest  temptation  to  desertion. 

The  decision  in  the  case  of  Gardner  v.  T%omas,  is  sns* 
ceptibie  of  this  and  of  no  other  interpretation  :  that  whei) 
the  voyage  of  a  foreign  ship  ends  in  one  of  our  ports,  and  the 
sailor  has,  (to  use  the  language  of  the  defendant's  counsel) 
ceased,  de  jure,  to  belong  to  her,  (hen  our  Courts  will  re** 
dress  his  wrongs.  But  the  Court  never  intended  to1[)e  un- 
derstood as  saying  to  foreign  seamen,  "  break  your  con^ 
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ALBANT,  aexion  wHh  your  vessel  in  any  way,  and  present  yourselvei 
^^!^^^^^  *  before  our  tribunals  ;  avail  yourselves  of  your  own  wroi^ 
JdHvguv      and  we  will  protect  you." 

Daltost.  ^®  ^^  ^'^'^  ^^^^  2L  voluntary  dischargei  we  apflwer  s 
The  shipping  articles  shew  the  voyage  not  determioedf 
and  the  defendant,  in  consequence,  obliged  to  continue  oil 
board.  The  captain  refused  to  discbarge  the  inen  ;%Dd  the 
entry  in  the  log  book  shews  his  intentions  to  insist  on  the 
contract. 

Upon  the  ^hole,  we  deem  the  proceedings  of  the  deil^- 
dant  in  error  an  evasion  oi  the  decision  of  this  Courti  ill 
the  case  of  Gardner  v.  Thomas  /  and  the  presqat  case  i^ 
brought  up  to  enable  the  Court  to  give,  if  necessaryi  a 
more  full  exposition  of  the  principles  of  that  case. 

Curia,  per  Woodworth,  J.  The  only  question  is,  wheth- 
er the  Court  below  ought  to  have  exercised  jurisdiclion  in 
Ihis  case. 

The  Marine  Court  are  authorized,  by  statute,  to  bear|,  try 
and  determine  all  sections  for  assault  and  battery  committed 
by  the  master  or  commander  of  any  ship  or  vessel  in  any 
merchant  service^  upon  any  officer,  seaman  or  mariner  on 
th^  high  seas.  (2  /f.  L.  382.)  This  power  is  not  limi- 
ted to  cases  arising  where  the  vessel  and  parties  are  citizens, 
of  this  country ;  for,  by  the  law  of  nations,  the  Courts  of 
the  countj*y  to  which  the  vessel  belongs  have  not  exclusive 
jurisdictipn.  Our  Courts  may  take  cognisance  of  tprts 
committed  on  the  high  s^as  on  board  a  foreign  vessel,  where 
both  parties  are  foreigners  ;  but  on  principles  of  comity,  as 
well  as  to  prevent  the  frequent  and  serious  injuries  that 
would  result,  they  have  exercised  a  sound  discretioQ|  in  en- 
tertaining jurisdiction  or  not,  according  to  circunistanceSt 
The  manifest  inconvenience  pf  allowing  seamen,  at  an  in- 
termediate port,  and  before  the  voyage  was  ended,  to  har- 
rass  the  master  by  suits^  has  induced  our  Courts  to  decline 
interference  in  ordinary  cases,  and  leave  the  parties  to  seek 
iredress  in  the  Courts  of  their  own  coiuitry,  {Gardner  v. 
Thomas,  14  John.  134.)  In  that  case,  it  appeared  that 
both  parties  were  British  subjects  on  boa,rd  a  British.r€S- 
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eel.    A  seaman  sued  the  master  for  an  a«»sault-^tbis  Court     Albany, 
refused  to  allow  the   Justices'  Court  of  the  city  of  New- 


York  to  take  cognizance  of  the  cause.     In  the  opinion  de-     Jobhsoit 


V. 


livered,  stress  seems  to  be  laid  on  the  fact,  that,  for  aught  pj.ltov. 
which  appeared,  the  patties  intended^to  return  to  their  own 
coaiftryj  at  the  completion  of  the  yoyage.  It  is  contended, 
that  the  present  ease  is  distinguishable  ;  that  the  contract  of 
the  master,  allowing  the  men  to  leave  the  ship  at  Jfew-York, 
was  valid. 

If  this  point  can  be  established,  I  apprehend  there  can 
be  no  weH  founded  objection  against  the  exercise  of  juris- 
diction. If  the  plaintiff  was  legally  dijscharged  from  the 
vessel,  the  manciple,  which  declines  jurisdiction,  ought  not 
to  be  carried  so^r  as  to  compel  flie  plaintiff  to  return  with 
his  witnessed  to  England,  to  obtain  redress  for  the  assault 
committed.  It  is  undoubtedly  true,  that  where  a  crew  has 
been  shipped  for  a  voyage,  and  articles  executed,  fixing  the 
rate  of  wages,  the  written  agreement,  made  at  the  port  of 
-departure,  is  the  only  legal  evidence  of  the  contract,  and  a 
mariner  can  recover  nothing  but  what  is  specified  therein. 
(BartUtv.  fVyman,  14  John.  262.  1  Com.  on  Con.  369. 
5  Esp.Rep.  85.  Peak.  K  P.  Rep.  72.  2  iJ.  &  P.  116.) 
It  is  supposed  by  the  ai^^ment,  tljat  this  doctrine  renders 
every  contract  made  by  the  master  with  the  crew  invalid|, 
and,  consequently,  that  the  agreement  to  permit  them  to 
leave  the  ship  at  J^ew-Yorkj  was  not  obligatory*  The  gen- 
era!  policy  of  the  lav  seems  not  to  countenance  new  con- 
tracts made  on  the  voyage,  or  at  intermediate  ports,  between 
the  master  and  seaman,  variant  from  the  shipping  articles 
.  signed  at  the  port  of  departure.  If,  however,  it  be  admit- 
ted that  the  plaintiff  could  not  rightfully  quit  the  ship,  on 
her  arrival  at  ^few-York^  by  virtue  of  the  agreement  s§t  up, 
a  question  still  remains,  whether  the  plaintiff  did  not  quit  by 
the  ei:press  permission  of  the  defendant  at  J/ew-Yofk ;  and 
if  not,  whether  his  not  objecting,  when  fully  apprised  of  the 
intention  to  depart,  does  not  present  a  case  where  the  plain- 
tiff, acting  under  a  mistaken  view  of  his  rights,  to  which  the 
defendant  contributed,  is  entitled,  consistently  with  sound 
volicy,  nsUional  courtsey,  and  entire  respect  for  foreign  com- 
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▲L6ANT,  mercd,  to  ask  for  redrees  in  our  Courts  ?  The  cvidcnccis 
October,  1883.  ^^^  strong  that  the  defendant  directed  the  plamtiff  to  leare 
£x  PAETC  the  ship  ;  there  is  no  evidence  that  he  expressly  prohibitedF 
M'CoLLirM.  J(  .  bjg  conduct,  on  the  whote,  was  such  as  might  well  wai^ 
rant  the  plaintiff  in  believing  flie  defendant  did  not  wish  ta 
retain  him.  When  the  plaintiff  returned  to  the  vessel,  a  day 
or  two  afterwards,  to  obtain  an  order  for  his  wages,  the  de- 
fendant ordered  him  to  go  out  of  the  ship,  and  said  he  diA 
not  belong  to  her.  These  facts  are  proved  by  coiApetei^ 
witnesses,  and  cannot  be  disregarded*  Without,  therefore, 
in  die  leasty  impairing  the  doctrine  in  Gardner  v.H^mas^ 
as  esiabUshi^g  the  ^neral  rule,  it  seems  to  qie  that  ttria  Ci^ei 
forms  an  exception,  in  which  it  is  proper  to  entertain  juritt 
diction*  If  the  plaintiff  had  not  a  right  to  demand  his  dis* 
chai|;e»  he  beeaoie  ^entitled  to  we  in  our  Colirto  for  tfiema* 
aaolt,  after  the  defendant  had  manifested  no  objectioii  lo  bm 
departnre,  end  particulaify  after  declariaghe  did  Mtb^eng 
to  the  ship*  Under  jucb  cifcumstancee,  to  settd  the  fhiwfHti 
to  a  foreign  tribunal,  would  be  a  deamJ^kf  jittitioe«  I  i^nei 
therefore  of  <^^on,  that  the  ^dgmeut  of  the  CouFt  lietoir 

be  affirmed* 

•  Jodgmenlb affirmed.,  ' 


Ex  jmrU  M^ColUtx. 


Before  the  A*  R.  Tiffany,  Esg.  one  of  the  Juaticefttef  the  i^aaice  of 
^re  an  act  of  the  county  of  Woytie^  rendered  jod^ent^  mJ$M9  tast,  in  fie» 
the  leipiiature  y^Qj.  of' the  reloior  agBiinat  one  Soulsj  for  15  df Ikrs  64  cenla: 

uncoiiitiution- 
alt  a  case 
flboiiUI  be  presented  in  which  Uiere  is  no  rational  donht. 

On  the  UthoijiprU,  1823,  an  act  i^assed,  creating:  the  county  of  ITe^fit,  oot  of  oertain 
towns  belonging  to  the  former  eoanties  of  •Oti<(trto  and  StmeOimiiirM  proiviiof that  4ii# 
jnstiees  of  the  peace,  who  had  already  been  appointed  for  those  towns,  while  they  beloQe- 
ed  to  Onlorto  or  SenBon^  parsaant  to  fke  7th  section  of  the  4th  asticle  of  the  fe6ostittitieii» 
should,  by  rirtue  of  the  act,  be  and  remain  justices  of  the  new  county  for  ttv  same  tena 
and  with  the  same  powers,  in  thetowns  in  which  they  should  respectively  reside  in  ^'^ayna^ 
as  they  would  haye4iad  in  the  coontieB  of  Ontario  and  Senetm^  if  the  act  had  aeit  pMwd  t 
heldy  that  this  provision  was  constitutiooaL    (Vid.  Lawi,  sets,  46,  ch,  138, «.  3.) 

The  legislature  have  power  to  enlarge,  orceiltraot  the  territorial  jurisdietton  of  jnstfcej^ 
of  the  peace  ;  thoaghthey  have  no  powir  abMdately  to  deprive'thein  4if  their  <offiQe8. 

The  power  to  alter  their  territorial  jorisdiction  necessarily  arises  from  the  constitutiiVMl 
power  of  creating  newcounties.    (j^r/.  1,  «.  7.) 
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On  the  22df  otJidy  thereafter,  the  relator  appKed  le  him  for     alsavit, 
to  execution,  which  he  refosed  to  issue,  ailing  as  a  rea-  ^'^^^^^^Z^^f^ 
aon,  that  he  had  been  advised  that  the  provisions  of  the  law    e^  part* 
creating  the  county  of  Wayne^  authorising  the  Justices  of  M^oLLvif. 
Ontario^  who  resided  in  the  county  of  Wayne  at  the  time  of 
its  erection,  to  act  as  Justices  of  the  latter  county,  was  tin- 
coDstitttlional ;  that  he,  being  one  of  them,  and  deriving  hir 
power  to  act  from  that  provision  in  the  law,  would  be  liable 
in  an  action  of  trespass  to  any  person  whose  body  or  prop« 
erty  should  be  taken  by  virtue  of  process  issued  by  him. 

Thlcottj  (Attorney  General)  at  the  last  term,  mored  for 
a  mandamus^  commanding  him  to  proceed  v4  iftsue  execu* 
lion. 

J*  C.  SjifenctTj  coD^rat  contended,  that  the  act  otffixafkn$ 
flie  county  of  V^ijyne,  (46th  $e$s*  ch.  138,  p.  158,)  was  un* 
constitutional,  so  ffur  as  it  respected  the  Justices  theieia  ait^ 
thocised  to  act  for  that  county,  ibr  the  IbUowing  peasons : 

1  •  The  act  violates  (he.  ri^t  secured  to  the  citizens  of 
tFi^ftu  county,  by  the  constitution^,  to  appoint  Justices, 
through  their  Supervisors  and  Judges.  Article  4,  $•  7,  of 
the  constitution,  prescribes  the  mode  of  appointing  Justices 
Jor  each  county ^  and  the  language  of  the  article  is  as  explicit 
in  declaring  Justices  to  be  ofScers  o(the  cowFUy  for  which  they 
are  appointed,  as  the  other  parts  of  the  constitution  are  in 
reapect  to  Sheriffs  and  Clerks  being  officers  of  the  county^ 
They  are,  ^erefeie,  county  officers,  and  their  jurisdiction 
AMist  be  confined  to  the  county  for  which  they  are  appoint* 
ei«  By  &e  provision  in  question,  the  Superviscnrs  and 
Judges  of  Wayne  acquired  a  right  the  moment  the  county 
was  organized,  and  they  were  in  official  existence,  to  appoint 
Joatices  for  that  county,  unless  the  power  was  withheld  by 
suspending  the  complete  organization  of  the  county.  The 
act  in  question  oi^nizes  the  county  of  Waynt  fully  and  per* 
fectly,  but  declares  that  ^^  tvtry  person  who  vhall  have  been 
appointed  a  Justice  of  the  Peace,  in  and  for  the  counties  of 
Ontario  and  Seneca^  in  the  manner  prescribed  by  the  consti- 
tution, and  who  shall  now  reside  within  the  county  of 
WayrUf  shall,  by  virtue  of  this  acij  be  and  remain  a  Jus- 
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ALBAKr^     tice  of  the  Peace  iq  and  for  the  county  of  H%ne,  for  tb^ 
^!i^SJ[;;i^*  ssmae  time,  aind  with  the  same  powers  and  authority,  in  the 
Eis  FAB.TS     town  in  which  he  shall  reside  within  the  county  of  Wayne^ 
M^CoLLVM.    j^g  jjg  would  have  had  in  the  counties  o{  Ontario  and  Seneca^ 
if  this  act  had  not  been  passed*".    It  is  obvious  that  persorts 
are  here  appointed  Justices  by  the  act,  and  that  their  official 
description  is  a  mere  designation  of  the  persons  tjius  ap- 
pointed.    And  if  it  be  considered  a  mere  continuance  of 
those  already  in  office,,  it  amounts  to  the  same  thing  as  aa 
appointment ;  ^r  without  it,  they  could  not  act  in  the  new 
territory.      Besides,  the  extension  of  their  jurisdiction  is  an 
original  act,  and  not  a  continuance  of  former  powers. 

It  may  be  contended  that  this  clause  is  the  same  in  sub-' 
stance  and  effect,  as  if  it  had  designated  the  persons,  appoin- 
ted by  their  names,  or  by  any  other  description.  Ani  if 
this  be  its  true  construction,  ttien  it  is  denied  that  the  legjis* 
lature  have  the  power  to  appoint  Justices  at  all,  or  any  oth- 
er officers  than  those  whose  appointment  is  expressly  given 
to  it  by  the  Constitution,  among  which,  it  is  conce.ded)  that 
justices  are  not  included  :  And  the  exercise  o(  the  powejr 
assumed  in  the  act,  debars  the  Supervisors  and  Judges  of 
Wayne  from  appointing  Justices  in  the  manner  prescribed 
by  the  constitution.  The  legislature  might,  in  the  same  w^y. 
declare  that. the  Sheriff  o(  Ontario,  residing  in  thecoui^y  of 
Wayne,  should  be  Sheriff  of  that  county,  and  thus  dqirive 
the  people  of  the  power  of  electing  one.  ,  No  difference  be- 
tween the  two  cases  can  be  perceived. 

2.  The  clause  in  question  gives  jurisdiction  to  Justi.<;esa]^- 
poin  ted  for  Seneca  county,  over  a  part  of  the  county  of  Ontarioy^ 
for  which  they  never  were  appointed ;  and  so  vice  versa.  T^ 
section  of  the  constitution  before  quoted  expressly  declaree^ 
that  Justices  shall  be  appointed  for  the  county,  and  the  office 
and  duty  of  Justice,  as  well  by  common  law  as  by  statnle^,. 
have  always  been  confined  to  the  county.     If  a  town  be.  ad; 
ded  to  a  county,  it  will  still  remain  the  same  CQiipty,  the . 
same  artificial  being,  similar  to  a  corporation,  although  its 
parts  may  be  different.     But  in  this  case,  there  was  no  coan<» 
ty  of  Wayne,  and  nothing  to  which  an  addition  coqUIm^ 
made.    Jlf  the  powcrs'of  Justices  of  Seneca  may  thus  be  exr 
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tended  into  Ontario  or  Wayne,  it  is  not  pi^rceived  why  fhej      albawt, 
might  not  be  extended  to  J^ewYork  or Suffoik.  \^-sn^ 

3.  The  act  makes  the  saihe  persons  Justices  both  of  Ex  partk 
Wayne  ^nd  Ontario  counties,  and  abo  of  Wayne  and  Seruca*  CouiuM. 
That  the  persons  appointed  Justices  in  Oniarib  cannot  be 
removed  by  an  act  of  the  legislature,  it  is  presumed,  will  be 
admitted.  When  in  Ontario,  therefore,  the  same  persop 
will  be  a  Justice  of  that  county,  who  will  also  be  a  magis- 
trate  of  Wayne,  by  stepping  over  the  boundary  line. 

Talcott,  in  support  of  the  liiotion.  For  the  purposes  of 
this  question,  it  is  well  to  understand  the  nature  of  the  office 
which  Tiffany  held.  A  Justice  of  the  Peace  seems  to  be 
considered,  by  the  other  side,  as  a  mere  county  officer ; 
«nd  fti^  is  undoubtedly  true  as  it  respects  his  territorial  ju- 
risdiction.    But  his  powers  are  general. 

The  object  of  the  constitution  was  to  fix  the  number  of 
Justices,  and  limit  the  duration  of  the  office.  It  also  con* 
fided  the  power  of  appointment  to  a  county  board,  which 
had  Tieen  exercised  by  all  the  original  counties,  when  the  act 
in  question  passed.  On  exercising  this  power,  in  the  man- 
ner traced  out  by  the  constitution,  the  Justices  became  offi- 
cers for  four  years,  wherever  the  legislature  might  think 
proper  to  place  them.  This  is  not,  as  pretended,  invading 
the  rights  of  the  people.  So  far  from  this,  it  is  saving  their 
rights.  A  new  county  was  erected,  and  unless  the  Justices 
had  been  retained,  there  would  be  ground  for  complaining 
that  they  were  legislated  out  of  office,  or  left  to  the  alter- 
native of  removing  into  the  old  county ;  there  to  swell  the 
nnaiber  of  Justices  beyond  that  allowed  by  law. 

We  are  told  that'  the  Justices  of  Wayne  are  no  less  offi^ 
cers  of  Ontario  or  Seneca — ^that  the  act  makes  them  officers 
of  three  counties.  But  it  does  nothing  more  than  has  been 
done  by  almost  every  preceding  legislature.  It  does  no 
more  than  is*  done  when  a  town  is  detached  from  one  county 
and  annexed  to  another.  Was  it  ever  questioned,  that  in  the 
hist  case,  the  Justices  of  the  county,  to  which  the  town  ia. 
added,  could  exercise  jurisdiction  over  it  ?  Yet  the  same 
objection  may  be  made.    The  town  thus  attached  haa  UQ 
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AtBANt,     voice  in  appointing  these  magistrates.     It  does  not  partici' 
^^^J^J^^Xjf^-  pate  in  the  flection  of  the  Sheriff ;  and  does  it  follow  that 
Ex  PARTE     h^i  f^  *hat  reason,  has  no  right  to  execute  process  in  the 
M^oLLVM.   u^^  ^Q^jj  J  j^  ig  ^J^^  adding  territorial  jurisdiction  on  the 
"    one  bandy  and  lessening  it  on  the  other.     So  here  :  the  ter- 
ritorial jnrisdiction  of  the   Ontario  and  Seneca  Justices  is 
contracted  on  one  side  and  enlarged  on  the  otber^  ^ 

If  this  act  be  unconstitutional  and  void,  the  consequences 
trill  be  most  serious.  Upon  the  erection  of  new  counties^ 
tbey  must  remain  for  some  time  destitute  of  their  most  im- 
portant magbtrates*  The  Judges  and  Supervisors  cannot 
lae  created  m  ftUwro;  yet  (here  is  no  other  power  who  can 
appoint,  and  the  new  county  must  remain  vacant.  Suppose 
Ontario  bad  been  divided  in  the  centre — one  half  made  into 
Cum5er/and  county,  the  other  Wayne — and  the  old  Justices, 
belonging  to  each,  retained  and  limited  to  the  new  coiirnty  i 
can  it  be  prroperiy  said,  "  they  are  legislated  oirt  of  office  ?^* 
It  is  merely  changing  the  name  of  the  territory^ 

What  is  a  county  considered  in  its  corpiorate  capacity  ^ 
and  who  represents  it  as  such  ?    The  Supervisors  of  the 
county.  They  are,  ^tion,  a  corporation.  {Denton  v.  Jackson^ 
3  John,  Ch*  Rep.  33.5.)     When  a  town  is  attached  to  this 
county,  the  Supervisor  of  that  town  becomes,  ipso  facio^ 
an  officer  of  the  county  :  otherwise  the  town  must  become 
Vacant.     There  is  no  power  to  provide  for  a  choice  by  s 
qpecial  town  meeting.     The  act  erecting  the  county  of 
Tompkins  J  (sesa.  40,  cA.  189)  was  passed  ^pr^  7,  I8I7,  jost 
dfter  town  meeting.    This  county  was  made  up  of  towns  ta- 
ken from  the  counties  of  Cayuga  and  Seneca^  and  went  into- 
existence  immediately  on  passing  the  act.    Yet  there  is  nor 
provision  for  choosing  Supervisors  in  the  new  county.  There 
is,  notwifhstandicg,  a  provision  in  the  1 4th  section,  that  m 
bond  for  building  a  court-house  should  be  given  to  the  Su- 
.  pervisors  by  the  first  day  of  May^  1817,  or  that  the  county 
should  revert  and  be  re-annexed  to  the  old  counties  of  Cay'- 
nga  and  Seneca*    Now,  on  going  back  to  these  counties,- 
what  would  have  become  of  the  Tompkins  Supervisors  ? 
Would  tbey  not  have  been  reinstated  as  members  of  tiMr 
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respective  corporations  to  which  they  belonged  when  cho-     albaitt, 

^gjj  9  October,  1823, 

It  is  not  only  settled  in  practice,  but  the  constitution  pro-  ^^  partm 
vides,  that  new  counties  may  be  erected ;  and  it  follows,  of  MXJotLVMrf 
necessity,  that  the  legislature  may  provide  for  the  administra- 
tion of  justice,  by  officering  such  new  counties  as  they  shall 
erect.  It  is  a  power  incident  to  that  of  creating  new  coun- 
ties. The  legislature  had  no  more  power  under  the  old  than 
the  new  constitution.  They  could  >)0  more  control  the 
council  of  appointment,  under  the  former,  than  the  appoint- 
ii^  power  created  by  the  latter.  Yet  they  hav^  uniformly 
exercised  the  power  which  is  now  drawn  in  question.  In 
erecting  new  counties,  they  have  always  provided  that  the 
change  should  not  atfect  judicial  proceedings,  civil  or  crim- 
inal. They  have  done  this  because  the!  necessities  of  soci- 
ety required  it.  To  construe  the  constitution  with  so  much 
strictness  as  to  forbid  the  exercise  of  this  right,  would  impair 
the  great  object  of  its  creation,  which  is  the  administration 
of  justice.  It  would  be  8ub]e<:ting  it  to  a  rale  of  construc- 
tion more  strict  than  we  apply  to  a  special  plea  or  a  statute. 

Various  provisions,  like  the  one  under  consideration,  are 
familiar  in  practice.  The  25  dollar  act  provides,  that  a  Jus- 
tice may  issue  execution,  at  any  time  within  30  days  aftec 
his  removal  from  office.  This  is  on  the  same  ground— the 
publick  good.  What,  let  it  -be  askM,  is  to  become  of  the 
paupers  of  the  new  county,  thus  left,  as  is  contended,  without 
Justices  to  provide  for  them  ?  Are  they  to  perish  in  the 
streets  ? 

The  constitution  provides  a  general  m9de  of  appointment 
for  the  whole  state  ;  and  that,  when  appointed,  the  Justices 
shall  hold  for  four  years.  The  same  constitution  recognizes 
the  power  of  creating  new  counties.  The  act  should  be  so 
construed  as  to  give  efTect  to  both  these  provisions. 

If  the  gentleman  will  have  it  so,  let  these  Justices,  taken 
from  Seneca  and  Ontario,  officiate  in  the  old  counties  to 
which  they  rcspectivly  belonged  before  the  erection  of 
Wayne.  It  is  said  that  Tiffany  is  still  a  Justice  of  Ontario^ 
Be  it  so,  for  the  purposes  of  this  question.  He  is  not,  for  that 
reason,  excused  from  acting.  He  has  rendered  a  judgment. 
Xet  him  issue  his  execution  as  a  Justice  of  Ontario, 
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^lLbaky,         It  may  be  said,  that  provision  might  have  been  made  ibtr 
i^^^J^^^     appointing  the  Justices,  as  in  the  new  county  of  Yatesj  and 
fxfARTx     a  time  fixed  for  that  purpose  ;  but  where  is  the  magistracy 
voi,LVM,    ^f  ^i^g  ^^^  county,  until  the  time  for  their  appointment  haa 
arrived  ?    The  old  Justices  go  on  in  the  mean  time,  and  in 
May,  the  period  fixed  for  the  appointment  of  new  Justices, 
the  old  ones  are  discontinued.     By  the  erection  of  a  new 
county,  they  are  authorized  to  act  there  pro  tempore*     The 
creation  of  the  county  gives  them  this  power  ex  xi  ierminu 
Under  the  old  constitution  these  appointments  could  be 
made  at  any  time.     It  is  now  otbei-wise  ;  and  the  new  coun- 
ty must  be  vacant,  at  least,  for  a  time,  unless  the  legislature 
have  power  to  continue  the  old  Justices,  and  authorize  them 
to  act  till  new  ones  are  appointed. 

Even  admitting  this  to  be  a  doubtful  point,  the  multitude 
of  evils  which  would  flow  from  considering  the  act  unconsti- 
tutional, ought  to  determine  the  question  in  favour  of  its  va- 
lidity. The  presumption  is  in  favour  of  its  constitutionality* 
'^  It  is  not  to  be  presumed  that  the  federal  or  state  legisla- 
tures will  pass  laws  to  deprive  citizens  of  rights  vested  in 
tfaem  by  existing  laws."  (Per  Chascj  J.  in  Colder  v.  BtUly  3 
Ball.  394.)  And  the  Supreme  Court  of  the  United  States  have 
dieclared,  on  more  than  one  occasion,  that,  in  no  doubtful 
case,  would  they  pronounce  a  legislative  act  to  be  contrary 
to  the  constitution.  (Per  CA.  /•  Marshall^  in  Dartmouth 
College  V.  Woodward,  4  Wheat.  Rep.  625.) 

Spencer,  in  reply.  It  is  denied  that  Justices  are  in  any 
respect  officers  of  towns.  The  act  of  1 81 8,  merely  prescri- 
bed the  number  which  should  be  appointed  in  each  town ;  or 
if  a  diflferetit  construction  could  be  given  to  the  act,  it  was' 
repealed  by  the  constitution,  which  makes  them  officers  of 
the  county.  But,  in  truth,  they  never  have  been  officers  of 
towns,  and  their  duties  have  not  been  confined  to  the  towns 
for  which  they  were  appointed.  If  they  had  been,  they 
would  be  incompetent  to  act  in  another  town  ;  and  yet  has 
the  objection  ever  been  heard  in  this  Court  or-elsewhere,  to 
a  judgment,  rendered  by  a  Justice  out  of  the  town  in  which 
be  resided  ?  or  to  a  conviction  by  special  sessions,  that  any 
of  the  Justices  composing  it,  acted  out  of  th^ir  town  ? 
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It  k  said  the  Supervisors  of  the  respective  towns  go  with     Albany, 
flieir  towns  into  the  new  county  to  which  those  towns  may  Oc^Jobei\m3. 
be  annexed.     This  is  not  conceded  ;  but  if  it  were  so,  there     £«  i>aatx 
is  no  analogy,  because  they  are  strictly  town  officers,  and    M'ColiiUh,- 
they  have  not  a  single  duty  to  perform  as  county   officers. 
They  are  delegates  from  their  respective  towns  in  the  board 
of  Supervisors. 

The  case  stated  on  the  other  side,  arising  under  the  act 
erecting  the  county  of  Tompkins,  may  be  as  stated,  but  its 
application  is  not  perceived.  At  all  events,  if  that  were  an 
unconstitutional  provision,  it  cannot  help  this  case  ;  and  it 
is  not  conceived  to  be  the  duty  of  counsel,  on  this  occasion, 
to  vindicate  either  the  wisdom  or  the  constitutionality  of  all 
laws  that  have  been  passed. 

It  is  contended  on  the  other  side,  that  Justices,  being  ap- 
pointed for  four  years,  they  must  remain  such  in  the  new 
county,  during  that  time,  or  they  must  remove  into  some 
town  of  the  old  county,  and  thus  the  act  limiting  their  num- 
ber in  each  town  would  be  violated.     But  it  ^s  conceived, 
that  if  Justices  have  a  right  to  act  in  any  part  of  the  county 
for  which  they  were  appointed,  their  acting  out  of  their  town, 
or  removing  into  another,  cannot  violate  the  act,  which  re- 
lates merely  to  their  appointment — prescribing  simply,  that 
four  Justices  shall  be  appointed  in  each  town,  and  containing 
no  provision  whatever,  restricting  the  exercise  of  their  offices 
to  the  towns  in  which  they  reside  at  the  time  of  their  ap- 
pointment.   And  again,  being  a  mere  legislative  act,  it  would 
be  competent  for  the  legislature  to  repeal  or  modify  it  at 
pleasure.    An  act  dividing  an  old  county,  might  leave  the 
SheritTof  that  county  in  the  section  set  off;  he  would  not^ 
therefore,  be  Sheriff  of  the  new  county,  nor  could  the  legisla- 
ture make  him  so ;  but  on  returning  into  the  cotlnty  for 
which  be  was  elected,  he  would  resume  bis  office. 

But  it  is  said  that  the  act  in  question  does  nothing  inore 
4ian  former  acts  of  the  legislature,  which  annex  the  towns  of 
€>ne  county  to  another  county ;  and  that  the  same  objec- 
tions made  to  this  act  would  apply  to  thosci  and  would  estab- 
lish, that  Justices  in  one  county  could  not  exercise  jurisdic- 
tion in  that  to  which  they  had  been  annexed;  and  that  the 
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AtBA^y  Justices  of  the  latter  county  could  not  exercise  jorisdictkHi 

^Jr>^^^^  over  the  towns  thus  annexed,  because  they  were  not  inclu- 

Ex  PARTS  ded  in  tite  territory  for  which  such  Justices  were  appointed, 

|ilX;oiiLi7v.  j^jjj  |.]jyg    those  towns  would  be  without  a  magistraoy>» 

There  are  several  answers  to  this  argument.  ftrsU  It  is  de^ 
Died  that  any  act  can  be  produced,  (until  the  present  one) 
by  which  Justices  of  one  county  are  authorized  to  act  m 
another.  Instances  of  detaching  towns  from  one  county 
and  annexing  them  to  another,  are  frequent ;  but  the  legal 
effect  of  such  annexation  on  the  Justices  residing  in  those 
towns,' has  never  been  determined  by  our  Courts,  nordecJar-* 
ed  by  the  legislature.  The  ai^ument  on  the  other  side  is, 
therefore,  only  stating  the  very  question  now  before  the 
'  Court,  in  another  shape^  Second.  There  is  no  real  difficulty 
in  the  case,  for  a  county  being  like  a  corporation,  it  may  be 
added  to  or  diminished,  without  affecting  its  identity ;  it  re- 
mains the  same  county,  its  officers  have  jurisdiction  over  tho 
county,  and  the  Justices,  like  the  other  officers,  the  Sheriff^ 
Judges,  &c,  would  exercise  it  over  the  towns  annexed.  But 
in  the  present  case,  the  difficulty  is,  that  there  are  no  Jusit- 
oes  who  ever  had  jurisdiction  in  the  county  of  Wayru  ;  if 
there  had  been,  they  would  have  retained  their  au&ority 
over  the  county  notwithstanding  other  town^had  been  addect 
to  it.  But  it  is  the  very  essence  of  our  objection,  that  Jos* 
tices  of  Seneca^  residing  in  Galen  and  Wolcott^  are  made 
Justices  of  the  whole  county  of  Wayne^  and  have  juris^ 
diction  given  them  over  a  part  of  a  distinct  county  for  which 
they  were  never  appointed.  We  contend,  that  if  Qalen  and 
Wolcott  had  been  simply  added  to  the  county  of  Ontario^  the 
Justices  of  those  towns  would  not  and  could  not,  without  a 
new  appointment,  have  been  magistrates  of  Ontario  ;  but 
that  those  towns  would  have  fallen  within  the  general  juris- 
diction  of  the  officers  of  Ontario^  And  we  suppose  the  cir* 
cumstance  of  these  towns  being  annexed  to  a  county  which 
had  no  Justices,  could  not  alter  the  case,  nor  give  the  Justi* 
ces  residing  in  them  any  power  in  that  county.  And  the 
fact,  that  in  the  hundreds  of  laws  which  have  annexed  towns 
in  one  county  to  another,  the  legislature  has  never  attempt- 
ed to  give  the  Justices,  residing  in  those  towns,  jurisdicttoa 
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in  the  tinmtf  Ui  which  they  were  annexed,  is  a  strong  legi^     al^ant, 
lative  siinctioD  of  the  correctness  of  the  position  we  take.        *^v^^^i^^ 

The  ailment,  however,  which  seems  to  be  roost  relied    i  x  r  r-.^m 
2bpon  on  the  other  side,  is  one  derived  from  a  supposed  ne-    ^  ^o"***' 
cessity  for  such  a  provision  as  is  contained  in  the  pi:esent  aet, 
in  order  to  prevent  an  interregnum  ;  for,  without  it,  it  i§ 
«aid  every  new  county  organized  under  the  present  consti- 
tution, must  remain  without  a  magistracy  for  some  time. 

This  argument  seems  to  concede,  that  the  power  assumed 
by  the  legislature,  in  the  present  instance,  is  a  violation  of 
flie  right  of  the  people  of  Wayne  to  appoint  their  own  Jus- 
tices. If,  indeed,  it  be  so,  that  a  county  cannot  be  organized 
Without  either  violating  a  provision  of  the  constitution  .on 
the  one  hand,  or,  on  the  other,  without  leaving  the  citizen^ 
of*  such  county  exposed  to  all  the  inconveniences  of  being 
without  a  civil  and  criminal  jurisdiction ;  then  the  true  con- 
eldsion  would  seem  io  be  that  a  new  c6unty  cannot  be  or- 
ganized at  alL  This  conclusion  would  be  much  strengtli- 
ened  by  the  course  of  the  argument  adopted  by  the  Attorney 
Creneral,  in  the  opinion  given  by  him  to  the  Assembly  in 
1822,  that  new  counties  could  not  be  erected  out  of  diiier- 
ent  senatorial  districts,  becfause  such  an  act  would  infringe 
that  provision  of  the  constitution,  which  declares  that  tlxe  ^ 
senate  districts  shall  be  unalterable  except  at  particular 
times. 

But  the  necessity  of  sUch  a  provbion  is  denied,  and,  of 
course,  the  consequence  attempted  to  be  derived  from  it^ 
The  whole  subject  of  oi^anizing  a  new  county  is  within  the 
poWer  of  the  legislature ;  it  may  create  a  county  complete 
imd  perfect  in  all  its  parts,  or  it  may  create  one  in  part,  and 
suspend  certain  of  its  functions  and  powers  for  a  limited  or 
an  indefinite  period.    The  counties  of  HamiltonJa)  Omt'^  ^S^^    ^^^' 
go{b)  and  (Mttaraufrus^{c)  are  instances  of  the  exercise  of  cxx. 
Ibis  power ;  for  in  the  acts  organizing  them,  certain  rights  so^^m.  ^w 
#hicb  would  have  appertained  to  them,  as  counties,  were  re-  ^"*- 
ierred  by  the  legislature,  until  certain  events  had  occurred,  tt^u  edUum  if 
And  so  in  the  present  case,  inasmuch  as  the  time  of  appoint-  f'^Jes.  ^^  ^' 
ikg  rTustices  is  entirely  in  legislative  discretion,  the  act  might 
have  directed  their  appointment  at  an  early  dayi  and  might 
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ALBANY,     have  declared  that,  until  that  day,  the  jurisdiction  of  Codittf 
v!^^I^^^*  and  officers  in  the  respective  counties  of  Ontario  and  SenecOf 
Ex  PARTS     should  continue  over  their  respective  portions  of  territory 
M'CoLLuif .    included  in  the  new  county.     This  would  have  been  a  res* 
ervation  Which  it  was  competent  for  the  legislature  to  make^ 
'  and  what  is  remarkable,  precisely  such  a  reservation  is  con- 

^  tained  in  the  act  in  question.    In  the  act  erecting  the  county 

of  Yates^  the  course  suggested  was  pursued,  and  the  rights  of 
the  people  of  that  county  to  appoint  their  own  magistrates 
were  preserved.  There  can  be  no  pretence,  then,  for  th^ 
suggestion  of  its  being  necessary  to  preserve  civil  and  crim- 
inal jurisdiction  over  Wayne,  to  pass  the  section  complained 
6{.  There  was  a  plain  and  direct  course  before  the  legisla- 
iure,  which  it  had  just  adopted  in  the  case  of  Yates  county  j 
and  it  had  prevented  all  danger  of  an  interregnum^  by  contin«- 
uing  the  jurisdiction  of  the  officers  of  the  old  counties^ 

But  in  addition  to  this^  we  have,  on  this  point,  a  most  clear^ 
satisfactory  and  decisive  legislative  construction  of  the  pow- 
er in  question.  For  it  is  agreed  on  all  sides,  that  the  power 
of  the  legislature  would  be  the  same  in  this  respect,  under 
the  old  as  under  the  new  constitution*  And  we  aver,  thaift 
in  the  multitude  of  acts  which  have  been  passed  erecting 
new  counties,  not  one  is  td  be  found  authorizing  the  Justices, 
or  any  oAet  officers  of  the  old  counties,  to  hold  the  same 
offices  in  the  new  counties.  We  have  not  only  this  negative 
proof,  but  we  have  affirmative  evidence  of  the  sense  of  al- 
most every  legislature  since  the  year  1791,  on  this  subjects 
By  a  reference  to  the  acts  erecting  new  counties,  it  will  be 
seen,  that  in  every  one  of  them,  with  scarcely  an  exception^ 
fhe  following  is  introduced  as  a  proviso  :  ^^  that  nothii^  in 
this  act  contained  shall  be  construed  to  afiect  any  snit  or  ac-' 
lion  already  commenced,  or  that  shall  be  commenced^  before 
the  third  Tuesday  of  May  next,  so  as  to  work  a  wro^g  or 
prejudice  to  any  of  the  parties  therein,  or  to  affect  any  crim* 
inal  or  other  proceedings  on  the  part  of  the  people  of  thia 
state ;  but  all  such  civil  and  criminal  proceedings  shall  and 
may  be  proceeded  to  trial,  judgment  and  execution,  as  if 
this  act  had  never  been  passed/'     (St  GrcerUeaf^s  edUi(»\  of 
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taws^  338.)     [Thie  counsel  here  referred  to  about  30  aets  of     AttoAlrr^ ' 
the  fegislature  passed  at  different  times,  containii^  the  pro*  ^^^^^^^^ 
tiso  above  quoted*]  Ex  parts 

These  laws  prove  the  Opinion  of  the  le^ftlatUre  on  the  M'CoLniji^ 
(>oint  in  issue,  that  the  very  act  of  severing  a  portion  of 
one  county  from  the  rest,  would  eicempt  that  portion  from 
the  jurisdiction  of  the  officers  of  the  old  county,  unless  an  ex- 
press reservation  was  contained  in  the  aCt  itself.  And  to 
Inake  the  chse  still  stronger,  and  to  exhibit  the  application  of 
the  laws  cited  to  the  present  question,  let  it  be  remarked, 
that  in  all  thes^  laws,  the  l^slature  does  not  assume  to  con« 
ferany  powers,  to  grant  any  jurisdiction,  but  the  reservation 
of  jurisdiction  is  introduced  as  an  exception  to  the  grant  of 
the  rights  of  a  county — ^is  always  ^protiso^  and  a  qualifica* 
tion  of  the  powers  granted.  But  in  the  act  complained  of^  • 
notwithstanding  it  has  precisely  such  a  proviso  as  the  laws 
quoted,  yet  it  also  assumes  to  give,  grant  and  conferAirisdic-^ 
tion  on  certain  persons  designated,  to  be  Justices  in  me  new 
county,  and  gives  them  powers  and  a  jurisdiction  Which 
ihey  did  not  before  possess.  With  such  affirmative  evi- 
dence of  the  sense  of  so  many  legislaturtes,  and  in  the  ab« 
sence  of  a  single  instance  in  the  whole  range  of  our  history^ 
where  the  legislature  has  attempted  to  exercise  the  power  of 
appointing  Justices,  or  of  continuing  them  as  such,  in  the 
liew  county,  it  is  conceived  there  can  be  no  dispute  as  to 
legislative  construction. 

Let  it  not  be  said,  that  this  continuing  of  the  old  Justices 
Ibr  four  years  in  the  new  county,  may  also  be  considered  a 
risservation  and  qualification  of  the  rights  granted.  Because^ 
although  such  an  exception  might  be  allowed,  from  theneces-^ 
tity  of  tne  case,  for  a  short  period,  yet  the  power  of  making  it 
ought  not  and  cannot,  be  so  enlarged  as  to  extend  beyond  th^ 
time  when  the  reason  of  it  has  ceased  to  exist,  nor  so  enlar* 
ged  aa  to  deprive  a  co-ordinate  branch  of  the  government^ 
t^r  the  people,  of  any  rights.  If  such  a  provision  as  this  can 
be  justified  as  an  exception,  then  the  l^slature  might  re« 
serve,  that  the  old  officers  should  be  in  power  20  or  30  years^ 
or  any  other  period,  or  that  the  legislature  should  always 

have  the  appointip^t  of  Justices  for  that  county.    Like  ev« 
Vol*  j.  71 
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ALB  ANr>     tBiy  other  power  grounded  on  necesstly,  it  is  to  bo 
October^23.  ^,^jy  ^y^^^  ^^  necessity  existe,  and  to  cease  with  it.    And 

£x  PARTS  this  provision  is  entirely  different  in  priorciple  from  those 
.M'CoM.uM.  quoted,  whicbretain;  gen^jraliy,  the  jorisdiction  of  the  Court# 
and  officersof  a  county  over  a  portion  of  it,  in  which  at  the 
time  they  possess  such  a  jurisdiction,  for  a  liorited  period^ 
and  which^  even  during  that  period,  do  not  prevent  the  exer- 
cise' of  any  other  powers  granted  by  the  constitution.  The 
necessity  of  such  a  provision  as  this,  so  different  £rom  Hxt 
others  quoted,  it  is  conceived,  has  been  shewn  not  to  exists 
We  are  asked,  if  a  county  is  divided  and  new  names  ^ven 
to  both  the  new  parts,  what  becomes  of  the  Justices  of  the 
old  county  f  It  is-conceived  that  the  su^osition  of  improb- 
able cases,  creating  difficulties  where  none  need  to  exist,  is 
not  calculated  to  throw  much  light  bn  any  qaestion*  But 
the  Answer  is  very  obvious  ;  let  the  legislature  declare  which 
19  the  oU  county.  If  they  omit  to  do  so,  worse  consequai- 
ces  thtffi  the  (fismtdsion  of  Justices  will  follow ;  for  Sheri^ 
Clerk,  Judges,  County  Treasurer,  and  evefy  other  county 
officer,  will  have  no  county  of  which  they  can  be  officerB.r 
'  But  sttch  omission  has  not  ioccurred  and  is  not  16  be  expec- 
ted ;  MA  if  it  should  occur,  it  is  not  perceived  how  one  le- 
gislative error  can  help  another^ 

Tbfa  provision  cannot  be  called  an  asai|pment  of  the  du^ 
ties  of  Justices  to  persons  as  Commisfiioners,  because  the  act 
expressly  says  they  shall  be  Jmticts^^  and  such  a  refinement 
wodld  enable  the  legislature,  in  all  cases,  to  evade  the  prOvia- 
ibtosof  the  constitution,  and  assume  the  af^pintment  of  all  the 
Justices  in  the  state,  and  indeed  of  all  other  officers,  by  as- 
signing their  duHes  to  persoos  designated  by  the  legislature* 
But  we  are  asked,  if  the  erection  of  a  new  comity  deprive* 
ffae  Justices  of  the  old  county  of  their  power  over  the  sev- 
ered territi}i7,«faow  can  the  legislature^  in  any  case,  confer  >t? 
We  contend,  it  cannot  corner  sudi  power^  and  the  question 
developes  the  true  point  in  issue  between  us.  The  pr<yvi8o$^ 
which  have  been  quoted  from  the  numerous  acts  ps^sed  du- 
ring more  than  thirty  years,  are  reservations  and  exeeptioi|i|k^ 
The  acts  organize  the  new  counties  only  pro  tanioj  aad  bus* 
pc^nd  their  complete  oiganixation  antil  a  future  periods  Svtt 
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in  (he  present  ease,  after  precisely  such  a  reser vation  and    albant, 
€uch  a  suspense,  which  rendered  any  further  prpvision.  whpl-  y^^^^^y^^, 
ly  iiiuiecessary,  the  act  proceeds  to  confer  new  and  distinct    £x  part* 
powers  on  the  old  Justices,  making  them  magistcates  and  ex-   M^Collwh^ 
tending  their  jurisdiction  beyond  its  original  limits.     This  is 
an  affirmative,   positive  granti  and  clearly  distinguiphablq 
firom  the  resenratioDs  in  the  former  cases* 

With  respect  to  the  authority  given  to  Justices  tQ  issu^ 
executions  for  30  days,  after  they  are  out  of  office,  on  which 
some  reliance  seems  to  be  placed  oo  the  other  side^  it  is  .a 
mere  regulation  of  ministerial  acts,  entirely  within  .the  pow^ 
er  of  the  legislature,  like  the  common  law  provi^ou  allowiqig 
Sheriffs  to  complete  acts  commenced  before  their  removal. 
Justices  are  not  authorized  to  render  judgments  afiei:  tbeir 
"removal,  although  a  suit  may  have  been  commenced* 

We  are  told,  if  T^ffamf  be  a  Justice  of  Ontario^  aa  ure 
contend  he  is,  let  him  issue  his  execution  asaach.  But  tb^ 
difficulty  is,  that  he  does  not  reside  in  Ontario,  and.  be  o^i- 
not  act  out  of  his  county.  And  if  be  goes  into  Ontario  to 
issue  the  execution,  it  must  be  directed  to  the  constables  of 
that  county,  and  their  jurisdiction  has  not  yet  been  extende4 
over  Wayne,  The  defendant  andJiis  property  being  in  tbftt 
county,  the  execution  would  answer  no  purpose.  But  the 
application  is  for  a  numdutnus  to  the  Justice  to  issue  his  e|xer 
eution  as  an  officer  of  M^ne. 

The  last  remark  made  on  the  oQier  side,  that  it  was  not 
the  business  of  the  counsel  to  show  the  act  in  question  to  be 
constitutional,  but  that  if  he  had  succeeded  in  showing  it  to 
be  doubtful,  it  was  enoogh — is  not  deemed  sound  id  law  or 
reason.  The  Court  is  called  upon  to  act  affirmatively ; 
and  certainly  it  must  be  satisfied  of  its  possessing  the  powec, 
before  it  will  move,  or  cause  others  to  move ;  and  the  very 
concession,  that  it  is  doubtful  whether  the  act  be  constUutipo- 
al,  should  be  sufficient  to  deter  this  Court  from  proceeding, 
and  to  prevent  the  Justices  in  ^Wsyne  from  assuming  such 
a  questionable  jurisdiction^ 

•  . 

At  the  pr^a^Qt  term,  tbei  opiiiion  of  the  Court  was  deliv- 
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ALBAirr         Savage,  Ch«  J.  A  motion  ie  made,  that  a  mainiam\u  issue  Ic^ 
^^..^^^^  Alexander  R.  Tiffany,  connDanding  him  tp  issue  an  execution 
Ex  PARTiB    on  a  ju<%ment  rendered  by  him  as  a  Justice  of  the  Peace  of 
M'CoLLWi*    thccounty  of  Wcyne^  in  favour  of  the  relator,  against  Anihowf^ 
Soub.  Notice  having  been  served  on  the  Justice,  and  the  de* 
fendant,  SouU^  the  former  shewed  for  cause,  that  he  had  been 
advised,  that  the  act  erecting  the  county  of  fVayne^  so  far  afl 
the  same  authorized  part  of  the  former   Justices  of  the 
county  of  OrUario  to  act  as    Justices    of  the  coanty  of 
Wayjie,  is  unconstitutional  and  void,  and  that  he  will  be  ha* 
ble  in  an  action,  at  the  suit  of  any  person,  against  whom  he 
may  issue  an  execution. 

The  only  question  for  the  consideration  pf  the  Court,  is 
Uie  constitutionality  of  so  much  of  the  act  erecting  th^ 
county  of  Wayne,  as  provides  for  the  continuance  in  office 
of  the  Justices  residing  in  those  towns  taken  from  Ontarw 
and  Smeca,  now  constituting  the  county  of   Wayne^ 

I  approach  this  question  with  all  that  respect  whicl^  is  due 
taa  co*^rdinate  branch  of  the  government;  and  before  the 
Court  will  deem  it  their  duty  to  declare  an  act  of  (he  legis- 
lature unconstitutional,  a  case  must  be  presented  in  which 
there  can  be  no  rational  doubt 

Under  thc^  old  constitution.  Justices  of  the  Peace  were 
appointed  to  office  by  the  council  of  appointment,  and  held 
their  offices  during  the  pleasure  of  the  coifncil.  Their  num* 
ber  was  unlimited,  and  their  residence  not  confined  to  any 
particular  town,  qntil  the  passing  of  the  ^^  act  tp  liniit  the 
number,  of  Judges  of  the  Courts  of  Common  Pleas  and 
Justices  of  the  Peace  in  the  several  couaties  of  this  state,'' 
&c.  passed  JlforcA  27,  1818.  (Sess.  41,  ch^  60^)  By  that 
act  the  number  of  Justicf^  is  limited  to  fopr  in  each  town. 
By  the  amended  constitution,  {article  4,  eeclion  7,)  the  powr 
er  of  appointing  these  officers  is  given  to  tl^e  Supervisors  and 
the  Ju^es  of  the  county  courts,  in  their  respective  countiesi 
and  in  case  of  theif  disagreement,  to  the  Go^emor-^the  time 
when  they  are  to  be  appointed  tp  be  fixed  by  law  ;  and  they 
are  tp  appoint  so  .many  as  shall  be  equal  to  the  number  of  Jus- 
tices to  be  appointed  in  the  several  towDs-^recognizing  the 
firiocfple,  that  acertaii}  number  pmst  be  agpoiated  in  ead) 
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^wn.  The  same  section  declares,  that  each  person  appoint-  albavt, 
ed  ft  Justice  of  the  Peace,  shall  hold  his  office  for  four  years,  ^.^^v^ 
unless  removed  in  the  manner  particularly  specified.  By     Exfartb 

Bra   I^^^V  V  Wtttf 

the  3d  section  of  an  act  regulating  the  time  and  manner 
of  electing  general  state  officers.  Justices  of  die  Peace,  &c« 
passed  April  13, 1822,  the  time  appointed  for  choosing  Jus- 
tices of  the  Peace  is  the  3d  Tuetday  pf  fkbruary^  1 823,  and 
afterwards,  the  \st  Tuesday  of  Ociobtr^  in  every  year.  By 
virtue  of  the  constitution  and  laws  referred  to,  the  defendant 
was  daly  appointed  a  Justice  of  the  Peace,  for  the  tpwn  of 
Palmyra^  in  the  county  of  Ontario,  on  the  ^d  'pueaday  of 
February,  1823. 

By  ^'  an  act  to  erect  a  new  county  from  parts  of  the 
(Bounties  of  Ontario  and  Seneca,  by  the  name  of  Wayne, 
and  for  other  purposes,^' passed  j9/7n7  II,  1823,  the  towns 
of  Wolcott  and  Galen^  in  Seiieca  county,  and  the  towns  of 
Lyons^  Sodus^  Williamson,  Ontario^  Palmyra  ^nd  Mace* 
don^  and  part  of  Phelps,  in  Ontario  county,  were  erected  in- 
to a  new  county  by  the  name  of  Wayne  ;  and  by  the  2d 
proviso  to  the  third  section,  it  is  provided,  "  that  every  per- 
son who  shall  ^ave  been  appointed  a  Justice  of  the  Peace 
jn  and  for  the  counties  of  Ontario  and  Seneca,  in  the  man- 
ner prescribed  by  the  7th  section  of  the  4th  article  of  the 
constitution  of  this  state,  and  who  shall  now  reside  within 
the  said  county  of  Wayne,  shall,  by  virtue  of  this  act,  be 
and  remain  a  Justice  of  the  Peace,  in  and  for  the  county 
of  Wayne,  for  the  same  term  and  with  the  same  powers  and 
authority  in  the  town  in  which  he  shall  reside,  within  the 
county  of  Wayne,  as  he  would  have  had  in  the  counties  of 
Ontario  and  Seneca,  if  this  act  had  not  been  passed.'' 

It  was  contended  pn  the  argument,  1.  That  Justices  are 
county  officers ;  and  2.  That  their  jurisdiction  is  and  must 
he  confined  to  the  county  for  which  they  are  appointed. 

Justices  are  undoubtedly  county  officers  for  some  pur- 
poses ;  but  their  jurisdiction  may  be  limited  or  enlarged  by 
the  legislature.  The  constitution,  {article  \st,  section  7,) 
expressly  recognizes  the  power  of  the  legislature  to  erect 
new  counties.  Tiffany,  and  all  the  magistrates  in  the 
fountiea  pf  Ontario  and  Seneca,  I|ad  been  duly  appointed 
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ALBANY,     to  office;  and  on  the  Uih  ot  April,  1823,  when  the  county 
s^^^^      of,  Wayne  was  erected,  they  were  in  possession  of  their  of- 
EiFARTJB     fices,  and  not  liable  to  be  removed  within  four  jears  from 
M'Cou.viu   ijjg  1 7^^  ^f  February n  preceding,  except  in  the  mode  poin- 
ted out  bj  the  constitution.    Had  the  legislature  enacted 
that  those  offices  should  be  vacated,  thej  would  have  as- 
sumed a  power  given  by  the  co^nstitution,  under  certain  cir* 
cumstances,  to  a  different  tribunal.     Had  they  been  silent 
on  the  subject  of  removal,  and  enacted  that  the  Judges  and 
Supervisors  should  have  made  a  new  appointment,  then  if 
different  persons  were  designated,  the   county  of  Wayru 
would  have  had  eight  persons  in  each  town,  claiming  to  hold 
the  office  of  Justice  of  the  Peace,  when  four  only  are  aa* 
ihorized  by  law. 

Had  the  county  of  Wayne  been  erected  entirely  from 
part  of  Ontario,  leaving  out  the  towns  of  Gahn  and  Wolcott, 
the  act  would  have  been  constitutional,  provided  the  popu- 
lation were  sufficient.  What,  in  such  a  case,  would  have 
been  the  jurisdiction  of  the  Justices  of  Ontario  county  ? 
Could  they  have  sent  their  process  into  Wayne  county  ? 
Certainly  not.  Could  those  Justices,  residingin  Wayne,  sen4 
their  process  into  O^Uario  ?  That  is  not  pretended.  But  it 
is  said,  that  they  are  still  Justices  of  Ontario  ;  and  'by  remo-i 
ving  into  that  county,  they  may  there  exercise  tbeir  offices. 
Should  they  do  so,  they  would  act  in  viohtion  of  the  law, 
limiting  the  number  to  four  in  each  town  ;  and  whether 
their  proceedings  would  be  valid  or  coram,  non  judice,  it 
is  not  necessary  now  to  decide.  It  is  sufficient  for  the 
present  argument,  (and  this  is  conceded)  that  a  removal 
would  be  necessary.  That  concession  admits  the  power  of 
the  legislature  to  limit  the  territorial  jurisdiction  of  a  Ju8«* 
tice  of  the  Peace,  which  is  ail  that  is  contended  for  in  sap- 
port  of  the  act. 

Had  the  legislature  simply  taken  the  towns  of  Galen  and 
Wolcott  from  Seneca,  and  given  them  to  Ontario,  the  Justi- 
ces of  Ontario  would  gain,  and  the  Justices  o{ Seneca  would 
lose  jurisdiction  in  those  towns  ;  ^nd  the  Justices  io 
those  towns  must  of  necessity  become  officers  of  the. 
oounty  to  whi^h  th^  are  annexed.  Thia  must  be  the  cas^ 
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or  the  legislature  must  have  power  by  altering  the  baunds  Albany, 
of  counties,  incidentally,  to  remove  the  Justices  from  of-  ,,^^^1^^^ 
fice — ^  power,  which,  if  attempted  to  be  exercised  direct-  Expai^tk 
ly,  would  be  a  plain  act  of  usurpation.  ,  oixum. 

The  right  of  the  legislature  to  extend  or  limit  the  juris- 
dictioa  of  Justices,  as  to  the  amount  cognizable  before 
tfaem,  has  never  been  disputed.  Their  power  to  limit  or 
extend  their  territorial  Jurisdiction,  is,  to  my  mind,  equally 
clear.  Should  the  legislature  enact  that  Justices  should 
have  power  to  send  their  process  into  any  county  in  the 
'  state,  or  to  hear  and  try  causes  to  any  amount,  no  part  of 
<he  constitution  would  be  violated.  Though  such  an  act 
might  be  thought  indiscreet,  yet  it  would  be  the  duty  of  the  ' 
Court  to  carry  it  into  effect.  In  some  of  our  sister  states, 
Justices  have  general  jurisdiction  ;  and  even  with  us,  they 
have  jurisdiction  throughout  the  state  for  some  purposes. 

_  * 

For  instance,  the  removal  of  paupers,  and  the  apprehen** 
sion  of  criminals,  and  of  the  putative  father  of  a  bastard 
child,  under  certain  qualifications.  The  result  is,  that  the 
jurisdiction  of  Justices  of  the  Peace  rests  in  legislative 
4iflcretiop,  and  is  subject  to  legislative  control* 

By  the  erection  of  a  new  county  from  parts  of  Ontarid 
and  Seneca^  the  Justices  of  those  counties  are  limited  in 
their  jurisdiction.  The  Justices  in  the  new  county  can  no 
longer  exercise  their  offices  in  counties  in  which  they  do 
tkot  reside.  They  are,  however,  entitled  to  hold  their  offi- 
ces for  four  years,  having  been  regularly  appointed  for  the 
iowns  in  which  they  reside.  They  must,  therefore,  neces- 
^rily  be  Justices  within  the  new  county.  The  act  does 
not  create  the  offices,  nor  appoint  the  officers,  but  merely  de- 
fines die  limits  within  which  they  are  to  act.  This  the  legish 
lature  had  power  to  do*  The  right  of  the  people  to  choose 
their  officers  in  the  mode  directed  by  the  constitution,  is 
Bot  at  all  abridged.  That  right  has  been  exercised  ;  and 
the  persons  chosen  continue  in  office. 

lam  therefore  of  opinion,  that  a tTuzmlamiis  should  issue 
f Gcording  to  th^  application. 

Ilnle  accordingly* 
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albawt/ 

October,  \mi 

Bx  PART*  Ex  parU  Coburn. 

In  treapib^  STARKWEATHER,  kt  the  laflt  term,  moved  for  a  mandommj 
4^  ''t^  a  commanding  the  Judges  of  the  Otsego  Common  Pleas  td 
court  of  com-  give  judgment  in  iaTour  Of  the  plaintiff,  for  his  costs  in  an 
d^ndiuat'  action  of  trespass,  qtMfe  clausum  frtgil^  tri^  there  between 
pleaded  »  li-  Coburn.  plaintiff,  and  Thurston,  defendcint  One  of  the  pleaa 
the  plaintiff's  was  leave  and  license ;  to  which  the  plaintiff  replied,  taking 
^a  ^^of  ^^  issue*  On  the  trial,  the  defendant,  amongst  other  things,  sci 
drawing  wood,  up  a  license  from  the  plaintiff,  to  draw  wood  over  the  locus 
was  the  sab-  *^  9^^«  Upon  this  question  the  evidence  tf^as  cooflictingy 
Ject  of  contro-  Jmt  the  jury  foudd  a  verdict  for  the  plaintiff,  and  assessed  the 
trial,      upon  damages  at  75  cents*     The  Coun  below  were  mov^d,  in  be^ 

^  conflktiS  ^^^^  ^^  ^^  plaintiff,  for  judgment,  with  full  coste,  which  wbm 

•ridence —       denied. 

there  bwng  R  Rule  to  shew  cause. 

▼erdiot  for  the. 
plaintiff  for  75  . 

cent>-<-A«M»         At  this  tcrnt, 

tiuit    freehold 

did**not*^c!lS^  /.  Seelye,  shewed  cattse.  He  cited  L.  JV.  Y.  stss.  4l,  tA* 
in  question ;  94^  ^,  5^  ivhich  provides,  that  in  any  suit  cognizable  before 
plaintiff  was  ^  Justice's  Court,  the  plaintiff  shall  not  have  costs,  unlestf 
hot^wititled  to  jjjg  recovery  exceed  50  dollars  ;  and  contended  that  this  ac- 
tfaesth  seetion  tion  might  have  been  tried  there.  It  did  not  draw  the  free- 
oemine^^iOBu!  ^^'^  or  title  of  land  in  question,  within  the  meaning  of  the 
(1  ILL,  344.)  i8t  sections  in  the  25  and  50  dollar  acts,  (lR.L.  387  :  Im 
«nter  on  land  J^*  Y*  '^^'*  41,  cA.  94,  9.  l)  or  the  statute  of  costs*  {Fot'^ 
re^r'  ^  *"^"  rington  v*  A^nnte,  2  Caines^  Rep*  220.  OHs  v.  ffa//,  3  John. 
It  is  a  mere  Rep.  450.) 

t^r^to  ^e  ^^^  ^^^  license  will  be  compared  to  a  way,  slnd  Heiaion  v^ 
frantee,  and  Ferris  ir  Ferris^  (1  John  Rep.  146)  will  be  relied  upon.  Itt 
the  wiU  of  the  ^^^  <^^6  ^^  ^^^  decided,  that  where  the  action  brings  a  rig^t 
C*^^?**'  of  way  in  question,  the  plaintiff  is  entitled  to  Croats.    But 

«M^  which  is  there  is  a  wide  differcince  between  a  ri^t  of  way  and  a 
1^  interestao^  license.   The  license  here  was  by  parol-^a  mere  permission 
•ording  to  its  to  pass  over  the  land.     A  right  of  way  is  always  by  grant  <rt* 
prescription.     It  is  a  permanent  interest,  for  an  injury  to 
which  an  action  lies,  and  when  set  up  by  a  defe0dant  il  sJ» 
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Ways  draws  the  title  to  freehold  in  question,  pro  tanio,    A  li-*     albavt, 
tense  is  a  mere  gratuity,  reyocable  at  the  pleasure  of  the      ^^^I^,^ 
one  who  gires  it*    One  gives  his  neighbour  leave  to  go  on    £x  parts 
foot  through  his  field,  or  to  enter  his  hOuse^-does  this  vest      ^ob^R'* 
any  interest  in  the  soil  f   Or  shall  it  be  said  that  a  litigation       ^ 
upon  tibe  question,  whether  such  a  license  was  granted, 
draws  the  title  in  question  ?    In  Otis  v.  Hall^  the  effect  of 
setting  up  a  license  to  use  another's  land,  was  considered  in 
reference  to  this  very  question ;  and  the  Court  say,  '^  here 
was  no  claim  of  a  right  of  entry  into  the  plaintiff^'s  land, 
nor  of  any  direct  use  or  enjoyment  of  it/'     Again,  they  say, 
fte^iatnre  of  the  defence  was,  ^^  that  any  consequential  in- 
jury to  tli6  plaintiff"  was  waived  by  his  express  license  for 
tfmt  purpose ;  and  that  it  was  a  mere  damnum  absque  tn- 
juria,  for  which  the  plaintiff  had  no  right  of  action.''     And 
they  expressly  distinguish  a  license  from  a  right  of  way, 
and  say,  '^  the  case  bears  no  analogy  to  that  of  Htattm  v.  Ftt" 

• 

Starkweather,  in  support  of  the  rule.    The  plaintiff*  was 
entitled  to  costs,  if  the  freehold  or  title  to  land  in  any  wise 
came  in  question.     (1  R.  L.  344,  s.  5.)     Freehold,  with  us, 
is  property  in  its  highest  degree,  and  the  owner  hath  absolw 
turn  et  directum  dominium.  (2  BL  Com.  105.)     Any  act  dis- 
puting or  impairing  this  right,  in  the  least  degree,  is  bringing 
the  freehold  in  question.     Both  the  issue  and  the  testimony 
went  to  question  the  unqualified  interest  of  the  plaintiff*. 
The  defendant  claimed  a  limited  right,  as  extensive  as  a 
right  of  way*^Hi  kind  of  easement — and  had  it  been  pleaded 
^  a  private  right  of  way,  the  plaintiff*  would  clearly  have 
been  entitled  to  costs.     (Heaton  v.  Ferris,  1  John.  Rep^ 
146.)    A  way  is  an  easement-^not  an  appurtenance.    (^ 
Ci.  PI.  358-9,  in  the  notes.     Yelv.  159.)     It  is  as  well  gran* 
led  by  parol  as  otherwise,  and  does  not  imply  any  interest  in 
tibe  soil.    It  may  be  of  limited  duration,  and  for  the  very 
same  purpose  as  claimed  by  the  defendant  here.    {The  pr^ 
etd&nts  in  2  Chit.  PI.  575  to  579.)     And  in  Wynkoop  v,  Bur^ 
ger,  (IS  John.  222,)  a  way,  which  had  been  granted  by 
deed,  was  altered  by  parol,  and  the  acts  and  acquiescence  of 

tibepaities.    Onr  case  presents,  the*^,  substantially,  a  trial 
VOL.  I.  78 
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ALBAi^r,     upon  a  right  of  way.    The  qoestion  properly  beloi^ed 
^^^),i^'  the    Court  of    Common    Pleas,   and    was   not    cogniza- 
£x  PARTS    ble  before  a  Justice.    The  Court  will  find  the  inquiiy,  wheft 
€k>BirRjF.     freehold  or  title  is  to  be  deemed  in  question  before  a  Justice^' 
very  fullj'  considered  and  illustrated  in  Cowen^s  Treatise,  14 
to  16*    He  ako  cites  GriffetVs  New-Jersey  Treatise^  for  sev* 
eraF  cases  oh  this  subject.  The  case  of  Otis  v.  Hall  is  placed, 
by  the  Court,  expressly  on  the  ground,  that  ^'  there  was  no 
claim  to  a  right  of  entry  into  the  plaintiff's  land,  nor  of  any 
direct  use  or  enjoyment  of  it.    ^^  The  defendant,''  say  the 
Court,  '^  merely  sets  up  a  right  to  use  his  own  land  in  the 
manner  he  has  done,  by  erecting  the  dam."    They  comgM^ 
it  to  a  consequential  injury  by  a  nuisance  erected  on  the  de- 
fendant's land,  which  does  not  bring  the  plaintiff's  tide  im 
question,  though  it  injure  him.  In  the  case  beioretheCourt^ 
the  injury  is  not  consequential,  but  direct. 

Curia.    This  is  not  like  a  right  of  way  to  fHiich  it  has 
been  likened  in  the  argument.     A  ri^t  of  way  is  an  assigma- 
ble  property :  it  is  a  real  or  chattel  interest,  according  to  the 
term  of  its  duration,  and  the  former  is  well  known  in  the  lawr 
as  that  sort  of  real  property  betonging  to  the  class  of  incorpo- 
real hereditaments.    Not  so  of  a  licence  to  enter  npon  an* 
other's  land,  without  consideration.     This  is  not  an  interest. 
it  is  a  mere  authority,  reyocable  at  any  moment,  not  in  iia 
nature  asisignable,  but  limited  to  the  person  of  the  granteci 
Giving  permission  to  walk  across  one's  iDtnd  is  but  an  excuse 
ibr  a  trespass.      The  case  of  Heaton  v.  Ferris,  referred  to 
on  the  aigument,  views  the  subject  in  this  light,  and  we  Aink, 
disposes  of  the  question.     That  was  an  action  on  the  case  Tor 
consequential  damages,  occasioned  by  the  defendant's  mill 
dam,  erected  on  his  own  land,  overflowing  the  plaintiff^s 
land.    The  defendant  set  up'a  licence,  whfch  appeared  to 
have  been  revoked.     The  plaintiff's  verdict  being  but  niDe 
doRars,  he  applied  for  costs,  on  the  ground  that  the  freehold 
or  title  came  in  question,  which  the  Court  denied.    There 
is  no  difference  in  principle,  whether  the  action  be  case  for 
a  consequential  injury^  or,  as  here,  trespass  for  a  direct  one. 

*  Rule  dischafgiBd. 


J 
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AIiBANT, 

Otttur  &  Nelsott,  Overseen  of  the  Poor  of  ihe  town  of  Octoberj^iMS. 
Paughkeepsiey  in  Dutchess  County^  against  Gidnkt  &  Du-    si^^wstbr 
B0I8,  Overseers  of  the  Poor  of  the  town  of  Marlboroughf         ▼• 
in  Ulster  County. 

Off  cei^iarari  to  a  Justice's  Coart.  It  was  moved  in  this  The  eonrt 
^use,  that  the  Justice  amend  his  return,  a  sworn  copy  ^^  a^i^tioa 
whereof  was  produced;  but  neither  the  affidavit  on  which  to    amend   a 

1     *      i»        J        justice  •  return 

the  cerhorart  was  granted,  nor  a  sworn  copy  thereof,  made  a  to  aoertiorarH 
part  of  the  papers  on  which  the  application  was  founded-       SavlTcmwhidi 

it  is  foonded, 

A.  D.  Soper,  for  the  defendants,  and  the    ra- 

turn,  or  iwom 

ts.  Maisonj  OOntra»  copies  theraoi; 

be  liinushed. 

Curia*    From  what  does  appear,  we  think  the  aflBdavit  is     Nor     ^ 
flilly  answered  by  the  return ;  but  we  will  not,  in  general,  where  a   re. 
look  into  these  applications  to  amend  a  Justice's  return,  un-  ^^^  ^  ^ 
less  we  are  furnished  with  the  affidavit  on  which  the  writ  affidavit 
was  founded,  together  with  ihe  return,  or  copies  of  these  pa- 
pers sworn  to,  or  certified.    Without  these,  we  cannot  say 
whether  the  return  be  defective  or  not*     The  motion  must, 

^r  this  reason,  be  deniedt 

lllotion  denied, 


Brewster  against  Sagkett^ 

A  DECiiARAtiON,  cootaining  the  general  counts  in  assumpsit,  aeliyer  a  bm 
kaving,  on  the  30/A  May  last,  been  served  upon  the  agent  of  ^J^JIJ^^ 
Ihe  defendant's  attorney,  he,  on  affidavit  of  this  fact,  obtain-  the  plaintilT 
ed  the  foUowing  order  for  a  bill  of  particulars :  f  ^JvLi^^day! 

**  Let  the  plaintiff  in  the  above  entitled  cause  flirnish  to  or  then  shew 
ihe  defendant,  or  his  attorney,  without  delay,  a  bill  of  par-  haTnot  done 
iiculara  of  the  demand  upon  which  the  above  suit  is  founded ;  ^*  ^^ 
and  in  the  mean  time  let  all  proceedings  be  stayed  on  the  part  cause  iaihewn, 
of  the  plaiotiff,  and  let  the  defendant  have  the  same  length  {^*  ^^^g,  ^"^ 
of  time  to  plead  after  the  service  of  the  said  bill  of  particu-  >oiate,  and 
lars  as  he  now  hath.    Dated  June  2d,  1 823.  X  th^^^a 

G*  P<nt>€rs.  first  Judge  of  Cayuga  Coikimon  fj"^  ■  '"^  P^«», 
Pleas,  and  Counsellor^  ore."  delirered. 
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ALBANF,        Oq  the  4th  otJitne  last,  this  order  was  served  on  the  a§mt 

^!!^^^*  of  the  plaintiff's  attorney*    On  the  7  th  of  Oeioker,  imU  the 

B&JBW8TJKR    plaintiff  ^s  attorney  had  not  received  a  bill  parsaant  to  (his 

84CXXTT.  order ;  and  a  motion  was  now  mi^de  that  the  plaintiff  hf 
mm-prossed* 

F.  6*  Jtwett,  for  the  defendant. 

■  ■  ■    f 

M.  Hoffman^  contra* 

Curia.  The  defendant  proceeded  irregalarly.  The  or- 
^er  for  a  bill  of  particalars  should  have  been,  that  a  hill  b^ 
burnished  by  the  plaintiffs  at  a  certain  day  ;  or  that  he  theti 
shew  cause  why  he  had  not  furnished  it.  No  good  cause  be- 
ing shewn,  thfi  order  .would  have  b^com^  abaolate,  and  tfa^ 
defendant  mi^t  have  moved  for  a  nonrpros^  on  a  de£ialt  t^ 
deliver  the  bill  upon  the  absolute  order. 

Motion  denied.(a) 


(a)  In  aU  aetipiDs  in  which  the  plttintiff  deelares  genenllj,  without  sp^ 
fiifyiBg:  the  partieuhin  of  hii  cause  of  action,  a  J  adge,  upon  application,  win 
order  him  to  giye  the  defendant  the  partieulan  i^  writing,  and  that  att  pre- 
peedin^  be*etayed  in  the  mean  time,  as  in  actions  for  work  and  labonrt 
goods  sold  and  delivered,  and  the  like ;  and  in  debt  on  bond,  ponditionedi 
for  the  performance  of  covenants,  or  to  indemnify,  the  order  may  be  for  a 
particular  of  the  breaches.  (TVcU,  534.)    8o  in  an  action  by  vendee  against 
yendor,  where  it  was  stated  in  the  declaration,  that  Che  abstract  of  title  da* 
livered,  was  ^^  insufficient,  defective  and  objectionable,^'  the  Court  obli- 
ged the  plaitttiffto  give  a  particular  of  all  objections  to  the  ahatract  arising 
upon  matters  of  fact.    (3  B.  k  P.  246«)    So  in  an  action  lof  vendee,  tb  le- 
pover  back  his  deposit,  because  the  conditions  of  sale  had  not  been  compli- 
ed with,  the  defendant  may  have  a  particular  of  the  grounds  on  which  the 
plaintiff  seeks  to  recover,    (t  Coa^.  S93.)    In  ^ectment,  the  defendant 
may,  if  he  doubts  as  to  the  lands,  have  a  particular  of  the  pr^niiea ;  (7  TV 
R,  332,  n.)  or,  if  the  ejectment  is  for  a  forfeiture,  he  may  have  a  particn- 
lar  of  the  covenants  and  breaches  on  which  the  |daintiff  means  to  go  ibr  & 
forfeiture.   (6  71 JB,  697.)        . 

The  plaintiff  may  oompei  the  defendant  to  give  a  particular  of  hie  set 
off ;  and  if  not  delivered  by  the  time  allowed  in  the  order,  he  cannot  give 
evidence  of  his  setoff  on  the  trial.  (^Arekbehlt  199.  ZJtihn.  £48.)  Bat 
where  the  order  was  to  deliver  forthwith,  and  the  biH  was  not  defivered. 
tiU  ten  days  after  the  service  of  the  order  ;  htld^  that  the  plaintiff  could 
not  wait  till  the  trial,  and  then  ol^ect  that  the  delivery  was  not  firihwitks 
as  required,  but  dKMild  have  olijeet^d  bafoM.    (1  JBbW*  Ay.  S5SL) 
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V. 


1l|i»f9nBofUi«jOt<derin0iiuMflai8t»betlik:  AtBAVr, 

OrOer  tmbthalf^  ifu d^lmdmi*    «^  Let  th»  plftntilT'fe  •ttomey  ddivw  Ostober,  1823. 
to  the  defeodai^t^t  attorney,  an  aocoont.  In  wntisg^,  of  the  partioakiri^ 

the  plftintiff^fl  demand,  for  which  this  action  ii  broagfat,  by  the day  of 

-:«— at  —  o'clock, or  diew  caase  at  that  timeii  at  my  chambers  at 

why  he  thottld  not  deliver  anoh  acooant ;  and  in  the  bmsb  tisM,  let 

all  farther  proeeedings  in  this  eaoM  be  itayed." 

Let  this  be  served  ;  9n  affidavit  of  which,  and  that  the  bill  k  not  yet  de- 
jUvered,  ttte  Judge  wUl,  if  no  good  cauie  he  sbown,  order  thus : 

^  Let  the  pUintiff's  attorney  deliver  to  the  defendants  attorney,  an 
account,  in  writing,  of  the  particulars  of  the  plaintiff's  demand,  for  which 
this  acticaa  is  brought ;  and,  h^  the  mean  time,  let  all  farther  proceedings  in 
this  cause  be  stayed.**    (Vid.  Dwd.  PrwA.  403.    %Are1^Mi,  198.) 

Order  in  behalf  rf  the  plaintijf,  •*  Let  Omb  ji^efendant's  attorney  deliver 
to  the  plantiff 'fl  attorney,  an  account,  in  writing,  of  the  particulars  of  the 
defendant's  demand,  which  he  has  given  notice  that  he  will  set  off  in  this 

cause,  by  the day  of  ^-—  at  •^-  o'clock, or  shoW  onuae  fit  that 

tim^,  at  my  chambers,  at ^  why  he  sl^ould  not  deliver  sneh  aooomitf 

or,  in  default  of  doing  so,  why  he  should  not  be  precluded  from  giving  ev- 
i4enee  at  the  trial  in  support  of  his  said  notice  of  set  off ;  and  in  the  mean 
time,  let  all  further  proceedings  in  this  cause  be  stayed.*' 

Qa  propf  of  service,  and  that  no  bill  is  delivered  at  the  day,  the  order 
is  thus: 

^  Let  the  defendant's  attorney  deliver  to  the  plaintiff  *8  attemey,  Vi  ac- 
count, in  writing*  of  the  particulars  of  the  defendant^  demand,  which  h«  has 
g^ven  notice  that  he  will  set  off  in  this  cause,  within  20  days  ;.or,  ind^ault 
thereof^  ordered,  that  the  defendant  be  precluded  from  giving  evidence  at 
the  trial  in  support  of  his  said  notice  of  set  off."  (Vid.  3 /o^.  248.  DwiL 
fraei.  404,    2  vSrcfro/ci,  198.    1  HoWt,  J^  P  Rqt .  55%) 

In.  ejectment,  the  onbr  is,  that  ko*  ^  do  deliver  to  the  defendant's  attor- 
the  particulars  of  the  premises,  for  which  this  ejectment  is  brooghtt" 


Further  as  to  these  foroia,  see  Tidi'f  Forms,  168,  s.3, 4;  tho  like  in 
ojectmentf  id,  691,  s.  42  ;  id*  tda^ied  f  thit  $iaie,  by  Mr,  Cainet^  161,  «. 
3,  4.   475,  *.  42. 

The  form  of  a  particular  in  ejectment  is  thns :  **  I  do  hereby  give  you 
notiee,  that  this  <^eotment  is  brought  for  the  recovery  of  uMssuages, 

ilco.  with  the  appurtenances,  sitnatein  the  town  of,  &c.  in  the  county  of,  ^kc 

Dated,  &c.     Tours,  &c.  atfy  for  pl'ff.**    (id,  476,  «.  43.).  Tiid  0nd 

CaineM  go  upon  the  Englisk  form  by  fummops  and  ofder. 

Haw  obtained.  This  most  be  on  affidavit,  shelving  the  necessity  of  it^ 
(19  John.  268.)  ^y  the  dufandant,  it  is  nsoally  obtained  beforO  plea 
]pleaded ;  althoagh  it  is  discretisnary  wkh  the  Judge,  to  mak^  on  dvler  at 
any  thne  before  the  trial,  v^other  the  i^ppUcation  be  made  by  the  plaintiff 
or  defendant  (2  JirchboU,  198.)  It  was  decided  in  1  B.  &  F.  378,  that 
a  defendant  cannot  demand  a  bill  till  after  appearance,  bat  it  was  lately  de* 
cided  otherwise  in  the  K,  B.  (1  ChiU.  lU/f.  796.)  He  cannot  moke  the 
demand  before  dndaration.    (1  <%ir.  Jfa|p.  725,  n.) 
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V. 


ALB AIVYy  The  ptrty  thus  ordered  to  g^re  a  bBl  of  pnrtknlan,  di«QM  meke  it  mA 
October,  1833.  forthwith,  and  deliver  it  to  the  opposite  afctomey.  (t  Jirehbold,  \9^.  See  ike 
/ofVi,  TWItf  <  Fonu,  169, «.  4,  a.  170, «.  4,  il.)  If  money  hare  been  paid  on  ao- 
eoan{^  the  bill  of  partiealars  should  sfpeoify  it,  and  state  the  beianoe  for  which 
the  plaintiff  seeks  to  recover,  (1  Etp.  Rep.  28a  SeeZ  H,  602.)  Itisdcei. 
ded  in  2  Cmnpb.  Hep  440,  that  stating  the  debtor  side  of  the  aooonnt,  only* 
woald  be  considered  a  oontempt,  for  which  the  attoniey  would  probaUy 
be  ordered  to  pay  the  costs  of  both  parties ;  bat  in  this  state,  it  is  not  neoee- 
iary  to  set  forth  credits  or  payments  made  by  the  opposite  party.  (15 
John,  222.)  Delivering  a  particalar  as  general  as  a  dedaralidh,  woold 
probably  be  a  contempt  of  the  order,  and  snbjeet  the  attorney  to  eoelv, 
(^See  1  7\turU.  353.)  There  is  no  objection,  however,  when  an  aeeount 
has  already  been  delivered,  to  refer  to  it  generally  in  the  bill  of  partidi- 
lars,  without  re-sUting  the  iteou  (f  it.  (Beake'^t  Cat,  172.)  If  the  bin 
of  particulars  be  incorrect,  the  party  who  delivered  it  may  have  leave  to 
amend  it ;  or,  if  not  sufficiently  explicit,  the  other  party  may  take  oat  a 
summons^  and  obtain  an  order  for  further  particulars.     (Tidd,S^,    Set 

1  Campb.  69,  n.  2  Tbtm/.  224.  4  id.  189.  1  Simrkie^  224.)  And  this  ia 
the  only  proper  mode  of  correcting  the  insufficiency  ;  for  the  party  cannol 
wait  till  the  trial,  aod  then  object.  (Holts  JV.  P.  Rep  552.)  The  EngUsh 
practice  g^ves  the  defendant  the  same  time  *to  plead,  alter  the  delivery  of 
the  bill  of  partioulars,  as  he  had  when  the  summons  for  it  was  attendable.. 
(13  East,  508.  See  2  B.  &  P.  363.  5  id,  361.)  In  this  state,  he  has  the 
same  time  after  the  delivery,  as  he  had  when  the  order  was  granted.  (1 
DutU  Pr,  405.) 

At  the^rial,  the  partieulars  of  the  plldatiff^  demand,  or  of  the  defendant's 
set  ofi^  if  delivered,  are  considered  as  incorporated  with  the  deelan.tion» 
plea  or  notice,  (14  John,  399 ;  15  id,  222  ;)  and  on  production  of  the  order, 
and  proof  of  their  delivery,  the  parties  are  not  allowed  to  give  any  evi- 
dMceout  oftfaem.    (1  Camp.  69.    PeoJkeV  Cm.  172.    S  E^.  Rep.lfSS. 

2  B.  &  P.  24a)     Thus,  where  the  bill  stated^e  plaintiff^  demand  to  be 
for  goods  sold  and  delivered  to  the  'defendant,  the  plaintiff  was  not  al* 
lowed,  at  the  trii^l,  to  give  evidence  of  goods  <bld  by  the  defendant,  aa 
agent  for  the  plaintiff     (2  B,  k  P.  243.    3  Esp,  Rep.  168.)    So  where 
the  plaintiff's  partksular  stated  varioas  sums  of  money  due  by  the  defen- 
dant, but  some  of  which  were,  in  foot,  owing  from  the  defendant  and  his 
partner,  and  not  from  the  defendant 'alone,  and  the  defendant  pleaded 
the  non-joinder  in  abatement,  the  plaintiff  was  not  allowed  to  give  evi- 
dence of  those  dne  from  the  defendant,  solely,  because  they  were  not  dis- 
tinguished from  the  others  in  the  bill  of  partieulars.    (1  Esp.  Rep.  452. 
2  SeBon,  339.)    As  the  object,  however,  of  this  strictneSa,  is,  that  the  op- 
posite perty  may  know  what  will  be  attempted  to  be  proved  against  him 
at  the  trial,  and  may  prepare  his  evidence  accordingly,  a  mistake  in   the 
particular,  not  calculated  to  deceive  or  nyslead  him,  will  not  be  deemed 
material.    Thus,  an  error  in  the  date  of  one  of  the  items,  was  holden  to 
be  immaterial,  because  it  could  not  have  misled  the  defendant.    (2  T^nmf. 
224.)    So  where  a  payment*  made  on  account  of  the  defendant,  to  A,  Was 
stated^  in  the  partkular,  to  have  been  made  to  B,  Ld.  EUmboufvgh 
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Im  ihonld  hold  it  to  be  immaterial,  unless  the  defendant  would  make  afB*      ALBANT 
davit  that^e  was  misled  by  the  partienlar.   (1  Cmmpb.  69,  n.)  So  where,  October,  16^ 
in  debt  for  rent,  the  plaintifl^  ift  his  particular,  described  the  premises  as 
beings  in  a  dijforent  parish  from  that  in  which  they  were  really  situate,  the 
Coort  held  the  mistake  to  be  immaterial,  as  the  defendant  could  not  have 
^een  misled  by  it.    (3  M,  k,  S.  386.)     Although  the  plaintiff  is  confined, 
in  his  preof,  to  the  iteoM  dontaiiled  in  his  bill,  yet  if  it  appear,  from  the 
defendants  evidenoe,  that  he  is  entitled  to  recover  for  items  not  included 
in  the  biU,  he  shall  recover  for  such  items.    (1  Cmnpb  €8     See  3  TVnmf. 
285.    tB.ScP,  243.)    But  an  admission,  in  the  defendant's  particular,  of' 
set  off,  cannot  be  used  by  the  plaintifl^  as  evidenoe  in  support  of  hii  claims- 
he  must  produoe  other  evidence  of  it    (6  Tmunt.  228.) 

An  order  for  a  bill  of  pacticulars  does  not  stay  proceedings  till  served  on 
the  opposite  party.  (1  CkU,  Rep.  647.)  But  this  order,  when  properly 
served  on  the  plaintifi^  was  holden  to  stay  proceedings,  so  as  to  prevent  his 
eigning  judgment,  although  the  action  was  brought  for  an  assault,  and  no 
^articaUrB  can  properly  be  demanded  in  that  form  of  action*    (Id,  725.) 


Jackson,  ex  dem.  Wills  et  at.  against  Stile8|  Tuck* 

er,  tenant, 

Sudam»  moved  that  Maria  C.  Gouvemeur  be  admitted  to       .     ^ 

.  A     tenant 

aefead  in  the  place  of  Tucker^  the  tenant,  who  held  by  lease  holding    over 
from  her,  he  having  refused  to  appear  and  defend.  ,    expiVed    «m^ 

not  controvert 

7.  /•  Oaklejf,  read  an  affidavit,  shewing  that  Tficker  ori-  bis  landlord'a 
^nally  took  possession  under  a  lease  from  one  of  the  lessors  j^^^^  ^  y^ 
of  the  plaintiff,  J^ov.  1, 1821,  and  held  under  the  same  till  ^^  *»  !«««• 
the  1st  of  Mai/  last,  when  the  lease  expired  ;  that  Tucker  person,  on  be- 
iiad  ever  since  continued  to  hold  over  against  the  will  of  ^^j  tharuSi 
the  lessors  ;  and  had  taken  a  lease  from  Maria  C.  Gauvem-  person  be  al- 
«tir,  of  the  premises  in  question,  commencing  on  the  first  ^^^  „  |^^^ 
iay  o(May.  ^^l    , 

•^  ^  The   latter 

claiming    un- 

Curia.  The  motion  must  be  denied.  The  tenant  was  der  the  ten- 
bound  to  surrender  the  possession  to  his  ori^^nal  landlord,  !!|^ter'%ieht 
and  cannot  be  permitted  tojcontrovert  his  title,  or  enable  to  a  defence 
Miss  GoHverneur  to  do  this  by  taking  a  lease  from  her.  We  ^x,  would  be 
will  not  permit  her  to  set  up  any  defence  which  the  tenant  •^titled  to. 
Doold  not.    She  has  no  right  to  be  considered  landlady  for 

the  purposes  of  such  a  4efenQe. 

domed. 
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October,  1823. 

Tkb  PsorLX 
▼. 

CoKMOft 

Flsas  of 

WAiHtno^  STAtiKwtATtt&a  against  B^vsAUtSi 

A  pwol  r«       THB^pIaintiff 's  attorney  had  entered  a  default  for  Want 

■®"?^*^'*»    ^[  of  a  J)lea ;  but  on  the  application  of  the  defendant's  attorney^ 

nexed  to  the  he  received  a  plea,  knd  gave  notice  of  trial,  stating  at  the 

TOe^^An/giv-  ^^^^  Hme^  that  this  should  be  upon  condition^  that  his  cli^ 

u^  notice  of  ^Qt  could  be  feady  for  trial  at  the  next  Circuit,  which  was 

And  such  a  then  near  at*  hand*     More  than  7  months  had  elapsed  after 

fftep  ^J^   *^  the  service  of  the  declaration,  before  the  default  was  enter- 

yerof  de&uit,  ed.     The  plaintiff,  residing  a  considerable  distance  from 

oonditian    be  his  attorney,  was  not  ready  for  the  trial  at  the  next  Circuit, 

not   perform-  ^^  J  the  attorney  for  the  plaintiff  then  told  the  attorney  for 

the  defendant,  that  he  should,  for  this  reason,  insist  on  bis 

default,  and  he  accordingly  had  proceeded  to  notice  thb 

execution  of  a  writ  of  inquiry. 

j1.  p.  HoldrigCy  moved,  on  the  above  (acts,  (aitioi^  ofh^ 
ers)  to  set  aside  the  default,  and  all  subsequent  proceedings 
thereon,  for  irr^ularity. 

_  m 

J,  W.  Edmonds,  contra* 

Curia.  We  cannot  notice  this  parol  reservation,  or  con^ 
dition  annexed  to  the  receipt  of  the  plea,  and  giving  notice 
of  trial*    It  was  a  waiver^of  the  default* 

Motion  granted. 


Ths^PboplA,  €s^  reh  Tomb,  against  The  Judges  or  the 
CovRT  Of*  CoMMOir  Pleas  of  the  county  of  Washing' 
ton* 

An  alternative  mandamus  was  granted  in  Jamuify  term 
fronT  iT  jus-  last  requiring  the  defendants  to  vacate  a  rule  granted  bj 
**^  tfcom-  ^^^  prohibiting  Tomb,  from  appearing  in  a  cause  brought 
mon       pleas  into  the  Court  of  Como^on  Pleas  of  Washington  county  by 
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a{)pcal  from  a'  Justice's  Court,  by  Tomb,  as  appellant,  against  ^.^^^^J^ 

one  Munson,  as  appellee.    The  Judges  returned  that  the     \,^^>A^ 

cause  in  the   Justice's    Court  was  by  Munspn^  plaintiff,      Pw>yi^ 

against  Tomb^  defendant ;  that  the  Justice  rendered  judg-     Commoit 

ment  against  Tamb^  for  {^5,06,  besides  costs — ^whereupon     w^'^j^J, 

Tomb  appealed  ;  that  to  the  return  of  the  Justice  was  an*        tos^ 

nexed  a  bond  of  the  appellant,  and  one  William  Tomb^  as 

iis  security,  duly  approved  of  by  the  Justice,  as  the  act,  strain  the  ap- 

kc.  provides  ;  that  in  Jusriist  term.  1818,  the  Coi>rt  of  Com-  V^^^^\,  from 
*  ^  proceeding  in 

ilon  Pl^as  made  a  rule,  ^^  that  on  all  appeals  from  a  Jus-  Oie  cause,  an- 
tice's  Conrt,  if  the  appellant  should  be  a  non-resident  of  the  ^^8"m?en[ 
iounty  of  Washington,  on  filing  an    affidavit  thereof,  the  ontbc  groond 
^peliee  might  enter  a  rule  in  the  common  rule  book,  that  oon-retideDt. 
the  proceeding's  on  the  appellant's  part  be  stayed  until  secu-   .   '^o  dwthat 
rity  for  costs  should  be  filed  in  the  office  of  the  Clerk  of  that  uata  security 
Court,  which  rule  should  not  be  operative  till  notice  thereof  ^v^n,  theap- 
Aotild  be  duly  served  ;  which  security  should  be  a  bond  to.  pellee      shall 
be  executed  by  a  sufficient  person,  being  a  house-keeper  of  «q  affirm&Dco 
laid  county,  in  the  sum  of  50  dollars,  conditioned  for  the  **'    ^  J"^* 
payment  of  such  costs  as  might  be  adjudged  to  the  appellee  The  secarity 
on  the  determination  of  the  appeal  between  the  parties,  and  ^y  by  the  stat- 
iccompanied  with  an  affidavit,  specifying  that  the  person  ex-  nte,  (m».  41^ 
renting  the  bond  is  a  house-keeper  (in  some  town,  particu*>  isaU  that  c«d 
larizingit)  in  the  said  county;  and  that  he  is  worth  the  *»'«^'»'^* 
•um  of  100  dollars,  over  and  above  all  debts  owing  by  him  ;" 
that  this  rule  still  remains  in  force  ;  that  the  proceedings  on 
the  part  of  Tomb  were   stayed  under  this  rule  ;  that  a  aio^ 
tion  had  been  made  to  vacate  the  rule  staying  proceeding?, 
bat  denied  ;  and  farther,  that,  at  December  term,  1822,  up- 
4q  motion,  grounded  on  affidavit,  that  the  appellant  and  his 
Wil  had  absconded  and  left  the  county,  the  Court  made  a 
nile  against  the  consent  of  Tomb^s  counsel,  that  when  th<fe 
laid  cause  ^ould  be  called  on  the  calendar,  unless  a  bond, 
ht  pursuance  of  the  rule  before  entered,  should  be  filed,  pre- 
vious to  its  being  so  called,  the  appellee  should  be  entitled 
to  have  the  ^aid  judgment  affirmed,  ex  parte,  or  by 'default  ( 
timl  OB  the  caaae  beii^  called,  the  Court  aci^ordingiy  refui^ 
Vcuu.  U  73 


W8  CASES  IN  THE  SUPREME  COURT 

ALBANY,     ed  to  let  the  counsel  of  Tomb  appear^  he  not  having  cooi^ 
^J^^:^^'  plied  with  the  rule  ;  and  the  judgment  vras  affirmed  bj  de- 

THBPjtopLB  fault. 
^  ^'  Upon  the  coming  in  of  this  returny 

Washino-'        J.  Willard^  for  the  plaintiff,  moved  for  a  peremptory  man- 
'^'^'        damm. 

S.  Stevensy  contra,  said  this  Court  would  not  interfere  withr 
(he  proceedings  of  the  Courts  of  Common  Pleas  in  mere 
matters  of  practice.  We  have  proceeded  according  to  a 
general  rule  of  the  Washington  Common  Pleas.  Not  only 
so,  we  have  obtained  a  rule  on  a  special  application,  for- 
bidding the  appellant  to  appear,  upon  the  ground  that  botk 
himself  and  bail  had  absconded.  The  appellee  had,  by  this^ 
lost  all  remedy  for  his  costs. 

WUlatdt  in  reply.     If  the  Justice  has  taken  insufficient 
t>ail,  he  is  liable  ;  but  this  is  no  reason  why  we  should  be 
put  to  procure  additional  security.     The  statute  {sess.  41 » 
cA.  94,  8.  1 7,)  is  complied  with.     By  this  section,  the  con- 
dition   of  the  bond  is  merely  to   pay  the  judgment  ani 
costs.     The   1 9th  section  of  this  statute  requires  the  Com- 
mon Pleas  to  cause  the  parties  to  proceed,  by  rules  adaptedf 
to  the  case,  with  all  reasonable  diligence,  to  the  hearing  of 
the  cause.     But  the  only  rules  they  have  a  right  to  make, 
under  this  statute,  are  such  as  shall  expedite  the  cause — ^not 
restrain  the  party  from  proceeding.     The  Court  here,  first 
tie  him  up,  and  prevent  his  appearing ;  and  then  order  a  de- 
fault against  him. 

Curia.  The  proceedings  of  the  Common  Pleas  were  ai^ 
together  irr^ular.  The  statute  prescribes  what  security 
shall  be  given  to  ensure  a  hearing ;  and  that  when  the  Court 
of  Common  Pleas  become  possessed  of  the  cause,  they 
shall,  upon  application  of  either  party,  and  by  rules  adapted 
to  the  case,  cause  the  parties  to  proceed,  with  all  reasonable 
diligence,  to  the  hearing  of  the  cause.  They  cannot  re** 
quire  additional  security  beyond  that  prescribed  in  the 
statute.  Suppse  a  defendant  gives  bail,  who  justify  :  These 
bail  become  insolvent  before  trial  :  Waa  it  ever  heard  or 
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fhought  of,  that  the  Coart  may  require  him  to  give  addi-  alb  any, 

tional  bail,  upon  penalty  of  being  refused  a  hearing  for  his  ^^J^]Xi?r' 

non-compliance  ?     To  allow  of  this  proceeding  would  be  t^x  P£opls« 

perverting  the  plain  intent  and  purpose  of  the  ^tatute^  'to  q^^^J^^ 
which  the  Common  Pleas  must  be  confined.         ^ 

Rule  for  a  peremptory  mandamus^ 


The  People  against  Chapman,  Sheriff  of  Seneca. 

An  attachment  had  issued  against  the  defendant  for  not  An  atttch.- 
Feturning  a/«  fa*  which  was  endorsed  for  ^468,50.  No  in-  tbesherX for 
formation  was  given  to  the  Coroners  of  Seneca,  to  whom  the  ^^^  retarning 

an    axecutiolii 

attachment  was  directed,  of  the  amount  of  the 7^.  fa.  either  should  be 
by  endoreemeet  on  the  attachment,  or  otherwise.  One  of  J^^'^J^^ 
the  Coroners  arrested  the  defendant,  who  entered  into  a  re-  tions  in  what 
cognizance  before  a  Judge  of  the  Common  Pleas,  with^ure-  ^^^niiance 
ties,  to  appear,  in  the  penal  sum  of  50  dollars  only.  The  de-  for  the  defend- 
fendant,  on  being  called,  did  not  appear  upon  the'recogni-  ance  ; 

zance.  .  And  if  these 

instructions 
are  not  given, 

J.  C.  Spencer,  now  moved,  ex  parte^  for  an  alias  attach-  the  coroner  is 
ment,  and  that  the  recc^i  zance  be  estreated,  for  prosecu-  ^^^^  ^"^e 
tion.  He  said  it  was  the  fault  of  the  Coroner,  that  the  re-  penalty  of  the 
cognizance  was  not  for  a  laiger  sum  ;  and  the  plaintiiT  ought  be  less  than 
not  to  be  prejudiced  by  his  omission. '  ***?  execution. 

■^    ^^  *  In    such    a 

case,  however, 

[WooDWORTH,  J.  The  Coroner  not  having  the  amount  of  the  plaintiffs 
the^.  fa^  communicated  to  him  in  any  way,  how  is  he  in  ™^'  OTocelS 
fault  ?]  ^'y  *n  «^««  at- 

tHcliment,      if 

Spencer.  lam  not  aware  that  any  communication  was  not  appear  up- 
necessary,  or  would  be  binding  upon  the  Coroner  in  such  a  **?  ^^  recog;- 

^      •' '  or  ^  nizance. 

case,  if  made.  I  know  of  no  course  for  securing  competent  But  the 
bail,  unless  the  Court  require  notice,  as  in  England,  that  bail  at"the^*  smJ 
will  be  put  in,  which  then  gives  the  chance  to  except  for  in-  time,  allow 
sufficiency,  or  object  to  the  smallness  of  the  penalty.  We  jcanee  to  be 
certainly  cannot  prosecute  with  safety  upon  this  recognizance  P«>sccuted. 

*73  • 
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ALDAN7,     without  bciDg  also  allowed  to  proceed  bj  an  alias.    Thw, 
vlr^!iw     ^^^  Court  liave  an  undoubted  right  to  grant.     The  ancient 
Tu%  People  course  was  to  bring  in  the  defendant's  body  on  the  attach- 
Chapman.    W^^^'  ^P^?  which  he  was  recognized  in  open  Court  to  ap- 
pear de  die  in  diem  ;  aAerwards  a  single  Judge  of  the  Court- 
was  allowed  to  take  the  recognizance,  and  now,  bj  statute, 
(1  /?•  L.  321,)  a  Judge  of  the  Court  of  Common  Pleas. 
This  being  a  criminal  proceeding,  the  defendant  not  only 
forfeits  his  recognizance,  but  the  Court  may,  as  in  other  ca- 
ses of  that  sort,  compel  a  personal  appearance,  with  a  view 
to  inflict  an  adequate  punishment  for  the  oficnce. 

Curia.  Direction  should  have  been  given  to  the  Coroner 
in  what  amount  to  take  bail.  We  deny  the  motion  to  es- 
treat the  recognizance,  which  would  be  to  accumulate  costs 
unnecessarily.  But  we  grant  a  rule  for  an  alias  attachment, 
which  will  answer  every  rcquisitp  purpose,  without  a  suit 

upon  the  recognizance. 

Rule  accordingly.(«) 

(a)  Accordingly,  an  ali€u  issued  ihu&  :  ^  To  the  Coroners  of  the  county 
of  ScTuea,  Greeting ;  We  command  you,  as  we  have  before  commandied 
you,  that  you  attach  JoHah  B»  Chcpmati,  Sheriff  of  our  said  county,  bo  that 
you  may  have  him  before  our  Justices,  &c.  at  the  Capitol^  in  the  city  of 
Albany^  on  the  third  Monday  of  Febnuiry  next,  to  answer  to  ua  for  certain 
trespasses  and  contempts,  done  and  committed  in  our  said  Coortf  before 
Us,  and  have  you  then  there  this  writ.    Witness,"  &c* 

Endorsed  tlius: 

^  Amount  due  on  execution,  for  negleet  of  returning  which,  this  attadr- 

xnent  is  issued,  $527,69. 

P.  S,JParker^  att'y." 

Returned  thus  :    **•  The  execution  of  this  writ,  appears  by  the  reoogni* 
'Zance  annexed.^    {Signed,)    Dal.  JRhoad<,  Comr, 

On  the  service  of  an  attachment,  for  whatever  cause,  the  Englidi  books 
direct  (as  to  the  manner  in  which  the  defendant  is  to  be  disposed  of)  thus  z 
^^  He  is  brought  into  Court,  or  before  a  Judge  at  chambers,  and  sworn  to 
answer  interrogatories ;  he  is  then  committed,  unless,  with  leave  of  the 
Court  or  Judge,  he  enter  mto  a  recognizanpe,  with  sureties,  for  his  appear-* 
ance  in  Court  from  day  to  day,  to  answer  interrogatories  ooncemiqg  such 
matters  as  may  be  objected  against  him.    Or  the  defendant  may  appeaar 
veluntarUy,  and  be  sworn  and  enter  into  the  recc^izance  as  above  men- 
tioned— serve  a  notice  on  the  opposite  party,  that  the  defendant  will  ap- 
pear in  Court,  or  before  a  Judge  at  chambers,  on  a  certain  day,  in  order  to 
enter  into  recognizance,  and  be  sworn  to  answer  pdl  sudi  interrogatories  as 
ihall  be  exhibited  againt  him,  stating  the  nsines  sod  a4iditioqp  of  the  bsQ^ 
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pM  kk  MiDiiry  cnacs.    This  notice  should  be  gtren  24  hoans  at  least,  pre-      ALBANY, 
vions  t»  the  defendant's  being  brought  up^  if  the  bail  reside  in  town;  or  2  October,  1823 « 
days,  or  more,  if  they  reside  elsewhere,  according  to  the  distance.     Then  ^^.^^^^ 

get  a  rule  from  the  Clerk  of  the  rules  on  the  Crown  side,  to  bring  up  the  ^^*  PboplK 
de^ndant,  if  he  be  in  custody  of  the  Marshal ;  but  if  in  custody  of  the  Chapmav. 
Sheriff,  it  seems,  a  writ  of  habeat  corpus  will  be  necessary,  (/mp.  C.  B. 
570.)  When  brought  up,  the  bail  justify,  and  the  recognizance  is  taken  as 
in  ordinary  cases.  It  is  entirely  discretionary  with  the  Court  or  Judge 
whether  they  will  allow  the  defendant  to  be  bailed  or  not ;  aad  in  very 
gross  cases,  or  where  the  defendant  appears  evidently  guilty,  they  usually  re- 
fuse it  (2  Hawk.  e.  22, ».  I.''  2  Arehboid't  Pr.  ofllu  King's  Bench,  299,300.) 
By  the  act  coacerning  the  Supreme  Court,  (1  R.  L.  321,  s.  13,)  it  is  pro- 
vided, ^  that  if  any  person  shall  hereafter  be  arrested  upon  any  process  is- 
suing out  of  the  said  Court,  whereou  a  recognizance  may  now  be  taken, 
before  one  of  the  Judges  of  the  said  Court,  it  shall  and  may  be  lawful  for 
an  y  Judge  of  any  Court  of  Common  Pleas  in  this  state,  to  take  any  sueh  re- 
cognizance, and  thereupon  deliver  the  same  to  the  officer  who  shall  make 
the  arrest,  whose  duty  it  shall  be,  to  transmit  the  same,  with  the  process, 
to  the  Clerk  of  the  Supreme  Court,  residing  at  the  place  whete  the  Court 
iliall  be  to  be  holden,  and  the  return  of  such  process  and  recognizance  so 

eken,  shall  be  deemed  as  valid  as  if  taken  before  a  Judge  of  the  Supreme 
ourt."  0 

Accordingly,  on  arrest  upon  the  above  recited  o^tox  attachment,  a  recog- 
nizance was  taken  thus : 

Stoic  of^ew'Yark — Seneca  Covntyt  ss. 

*'  Be  it  remembered,  that  on  the  14th  day  of  February^  A.  D.  1824,  be- 
fofre  me,  Leni  WhceUr,  Esquire,  one  of  the  Judges  of  the^Court  of  Com- 
mon Pleas,  in  and  for  the  county  of  Seneca,  personally  came  Josiah  B, 
CA<qniMin,  Esquire,  Sheriff  of  the  said  county,  and  Ephraim  Kinne,  of  the 
torwn  of  Ronmbts^  in  said  county,  Farmer,  and  John  Maynard  of  Ch>id,  in 
•aid  county.  Attorney  at  Law,  and,  severallyv  acknowledged  themselves  to 
be  indebted  to  the  people  of  the  state  of  A*eio-Ferft,  in  the  sum  of  six  bun* 
dred  dollars  each,  to  be  made  and  levied  of  their  several  and  respective 
goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said  people,  if 
delanlt  shall  be  made  in  the  condition  hereunder  written. 

The  condition  of  this  recognizance  is  such,  that  if  the  above  bounden 
Josiah  B,  Chapman,  shall  personally  appear  before  the  Justices  of  the  peo- 
ple of  the  state  of  JVei^-Forfc,  of  the  Supreme  Court  of  Judicature  of  the 
same  people,  at  the  Capitol  in  the  city  otJttbany,  on  the  third  Monday  of 
February  instanti  to  answer  unto  the  ssdd  people  for  certain  trespasses  and 
contempts  done  and  committed  in  the  said  Court,  before  the  said  people, 
«Dd  shall  not  depart  from  the  said  Court  without  license,  then  this  ret> 
.'  aognizance  shall  be  void,  otherwise,  of  full  force  and  virtue. 

Josiah  B,  Chofit.anf 
Ephraim  Kinne, 

John  Maynard  J 
Taken,  subanribed  and  acknowledged, 

the  day  and  yes^  first  above  written, 

before  me^  Levi  fVhetkr^* 
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ALBANY,  February  Temu,  1824.    The  o/uu,  with  the  above Teco^nkance  tnoexetf, 

October,  1823.  being  filed  in  the  AUmn^  Clerk's  a'lice,  Mr.  Paigt^  the  Clerk,  on  .\lr.  Par- 
ker'i  request,  brought  the  same  into  Court ;  and,  on  the  quarto  dtepotU  Mr. 
Parker  moved  that  the  defendant  be  called  ;  whereupon,  the  cner  called* 
^Josiah  B.  Chapman^  Sheriff  o[  Seneca.^  He  did  not  appear,  and,  npott 
further  motion,  the  Clerk  entered  his  default,  thus :  (after  enHlling  ihe 
eaute)  ^  The  defendant,  being  called  in  open  Court,  made  de&ult^"  On 
Friday^  of  the  second  week  in  term,  on  motion,  the  following  rule  was  enter- 
ed :  {after  entitling  the  cause)  ^^  Jotiah  B.  Chapman^  Sheriff  of  Seshtett 
county,  having  been  openly  called  on  his  recognizance,  and  made  d^auU  \ 
on  motion  nf  Mr.  Parker^  of  counsel,  in  behalf  of  Isaiah  Toioraend  and  Joftia 
Tbmisendy  [these  were  the  piamtfffs  in  the  txemtion  ddi^ered  to  the.  ShassJT^ 
rnnd  the  reiaters  in  th^s  caioc,]  leave  is  granted  to  them  to  prosecute  the  said 
recognizance.'' 


Dow,  assignee  of  Warren,  Sheriff  of  Rentsdatr^  against 

FlLKlNft  &   LuDJUOW« 

A  fee  for  the  Debt  on  bail  bond.  On  setting  aside  the  proceedings 
the  beS^bond,  "P^n  payment  of  costs,  one  question  was  as  to  the  amount  5 
is  not  taxable  ^^j  |  dollar  had  been  taxed  for  the  assignment  of  the  bail 

against        the  ^ 

defendant,    in  bond. 

An  action     on 

the  bail  bond.       ^^^^     ^j^jg  jg  ^^^  ^  t^xMc  item. 


Bird  against  Sii.sbie. 

If  the  return      On  eertiorari  to  a  Justice^s  Court.  The  writ  recited  thajt 
a  certiorari  is  Bird  impleaded  Silsbie  before  the  Justice,  &c.  in  the  ususJ 
h^condu  t*^^  (orm^  and,  by  mistake,  recited  lYmt  ji^dgment  {as  it  is  allege 
relation  there-  ed)  was  given  against  Bird  ^  whereas   the  recital  sboald. 
ous,  the^court  ^^^  ^®®°  f^^  ^^^^ — ^^  object  of  the  certiorari  being  to 

will  not    only 

order  him  to  amend,  but  to  pay  the  costs  of  the   application  to  compel  him  to  amend* 

proper  notice  of  the  motion  being  given  to  him. 

Where  a  writ  of  certiorari  recit^  that  B  im pleaded -S  before  the  justice,  and  by  mistake 
secited  that  judgment  Was  given  against  B,  whereas  it  should  have  been  for  B,  and  then. 
commanded  the  justice  to  certify  the  said  proesedings  and  judgment,  wiih  ihe  jMtwcss, 
pleadings  and  other  things^  touching  the  Jifne,  &c.  and  the  judgment  was  correctly  stated 
in  the  affidavit  on  which  the  certiorari  was  allowed  ;  held,  that  this  was  nor  tucH  a 
misdeaeription  as  warranted  the  juftiee  in  returning  tbftt  there  was  09  such  cauie  belbre 
him  as  was  stated  in  the  writ.  ^ 

But  the  eeurt  said  he  might  amend  if  he  ebw* 
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tSBTerse  a  judgment  in  favour  of  Bird^  on  the  ground  that     AkBANY, 
it  was  not  for  enough.    The  writ   then  commanded  the      ^^^^J^i^ 
Justice  to  certify  the  said  proceedings  and  judgment,  with        Bikd 
the  procesSy  pleadings  and  other  things^  touching  the  samcj      snAut^ 
&c«     The  Justice  returned,  that  there  was  no  such  judg- 
ment, nor  any  record  of  such  judgment,  before  him,  and  said 
nothing  as  to  any  proceedings,  although  a  copy  of  the  affida- 
vit on  which  the  certiorari  was  allowed,  detailing  the  evi- 
dence in  the  cause,  was  served  on  him  with  the  writ ;  and 
in  this  affidavit  the  judgment  was  correctly  stated*     The 
attorney  for  the  plaintiff,  before  the  return  was  filed,  appli- 
ed to  the  Justice  to  know  if  he  had  made  a  return,  and  he 
replied  that  he  had,  and  it  was  filed  in  the  Clerk's  office  at 
Utica.     The  attorney  was  then  at  considerable  trouble  iA 
-sending  and  having  the  Clerk's  office*searched,  without  be- 
ing able  to  find  any  return.    He  mentioned  this  to  the  Jus- 
tice, who  made  litUe  or  no  reply.     The  return  had  not  been 
filed  as  the  Justice  stated,  but  he  had  made  it  out,  and  put- 
It  in  the  hands  of  the  defendant's  attorney  to  be  filed. 

A  motion  was  now  made  to  amend  this  certiorari  and  re- 
turn, and  for  such  further  rule,  &c.  ;  and  notice  of  the  mo- 
tion, with  copies  of  the  papers  for  the  motion,  detailing  the 
above  facts,  had  been  served  on  the  Justice  and  the  defen- 
dant's attorney. 

3%«  Court  directed  the  Justice  to  amend  his  return  iu 
todays  ;  and  because  the  return  was  evasive,  and  the  con- 
duct of  the  Justice  had  been  disingenuous,  they  also  order* 
ed,  that  he  pay  the  costs  of  the  application.  They  remark- 
ed, that  they  did  not  consider  the  amendment  of  the  certiora- 
ri necessary ;  yet  the  plaintiff  might  amend  it,  if  he  thou^t 
proper.  It  was  plain  enough.  The  Justice  had  not  been 
misled  by  it.  It  commanded  him  explicitly  to  return  the 
process  and  proceedings  in  a  certain  cause  ;  and  he  had^not 
mentioned  whether  there  had  been  any  process  or  proceedings 
in  the  cause  before  him  or  not.  Had  he  obeyed  the  writ 
in  this  respect,  the  judgment  must  have  been  returned  as  a 
jart  of  the  proceedings^ 

Rule  accordingly. 
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Ootober,  1893> 


CHiiianM*  ^EEKMAN  ttgainst  Chalmers. 

tol^bledm*      ^*  C^''**^  HiOT€d  for  twbte  dttiMges  aod  tnUecoits, 
ages  and  treble  in  thiscMsew  The  aetion  was  trtspa^s  quare  damttrnfregiu 
paL  u^n  \he  ^^  ^<^  cutting  and  carryiAg  awaj  die  limAer  and  wood  of 
statute   («eM.  the  phintiff  upoo  the  prenkises.    The  declaration  contained 

36,    CA.    66,     1.     ^        '^  nrN         « 

29,    1  R.  L.  tourcoHnte*    Thenrdfi/viMiin  treipiaBs^  &c»  and  for  cutting 
^offht  by^a  *®  timber  and'  \<^ood  generally.     The  last  was  the  same. 
priv&tebenon,  The  2d  and  3d  were  fbr  enteiring  the  plaintiff's  close,  and' 
tioD  need  not  cutting  and  carrying  away  his  timber  and  wood*    One  of 
negaUve    the  them  concluded  thu8  :  cmirary  to  the  form-cf  the  statute  m 

exception,  by         ^  j  ^  ^ 

aiie|:ing  that  such  cose  made  and  provided  ;  and  the  other,  cmUrary  to  the 
WM  <»mmU^  '^^'"'*  ^^  auchcase  made  and  provided^  The  verdict  was 
ted  without  the  for  the  defendant  on  the  first  and  last  counts,  and  for  the 
mUHon  o/ihe  pl&intiff  on  the  3d  and  3d  ;  and  the  jury  assessed  the  singie 
'^^'  o.h  ^^'"^S^^  ^^  ^^  plaintiff,  upon  those  two  counts,  at  25  dol* 
that  the  jury  lars,  as  appeared  by  the  minutts  of  the  Clerk  of  the  Circuit, 
d^t^^'^guSty",  the  affidavit  of  the  plaintiff's  attorney,  mdtheposteoj  which 
and  assess  the  the  counsel  produced.  Notice  of  the  motion  had  been 
ofthe  pUkintiff,  served  on  the  defendant's  attorney,  to  be  gnwinded  on  the 
Without  pur-  affidavit  J  a  copy  of  which  was  served,  and  on  a  reference  ta 
precise  words  the  minutes  of  the  Clerk  of  the  Circuit  and  the  postea. 

of  the  statute, 

^HnS^kl     ^*  ^^f  contra,  objected,  that  the  declaration  shonid 
have  specifically  referred  to  tiie  statute  by  its  title*  [Wood-* 
WORTH,  J.  There  is  but  one  statute,  Which  can  apply  to  the 
case.]     Cady.    We  also  object,  that  the  declaration  should 
(tf)  1  JR.  Ir.  have  negatived  the  qualification  or  exception  in  the  enacts 
SfiereM       vi  ingclause,  by  allegi&g  the  trespass  to  have  been  committed 
ft*'i4t'  ir^J  ^^^^^^  '**  '^^^  ^^  permission  of  the  oaner  or  o»fiefY«(cr) 
y.    cieis,    8  Take  the  other  case  provided  for  in  the  section  upon  which 
rf^F^ni^^  this  action  is  brought,  of  cutting  timber  upon  land  beloi^ 
id,     304.     1  iug  to  the  people  ;  there,  unless  it  is  alleged, "  the  defeii^ 
J  Sound,  26!^  ^^^  not  being  m  (he  actual  occupation  of  the  land^"  it  viH 
**  **•'*    ^^-  not  appear  that  the  penalty  is  incurred*    Again,  the  verdict 
r.J2.5M.       is  for  the  eingle  damages  ;  whereas  the  words  of  the  statute 
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tiLne^  that  the  plaintiff  shall  recover  treble  the  value  of  ike  *  ALBAfi^r, 

fmAer,  &c.     The  jury  should  have  fouud  the  single  valtte     ,^^J^X»^' 

in  terms.     In  Jfemcomb  v*  BtUtef^eld,{b)  the  Court  say  the     Bb^xmav 

jury  must  find  the  valtte  of  the  timber.     Single  damages^   Chalmmbs. 

and  the  value  o/*  the  timber^  are  not  necessarily  the  same* 

The  declaration  contains  the  words,  other  toronge^  und^r  ^  3^.  ^'^ 

which,  the  plaintiff  may,  tot  aught  the  Court  can  know, 

have  recovered  damages  beyond  the  value  of  the  timber. 

Single,  double  or  treble  damages  are  considered  both  by  the 

authoritie8(c)  and  by  our  statute,  as  veiy  different  from  the     fc)  1  Cku. 

single,  dpuble,  or  treble  value.     This  difference  between  ^'-  ^'''  ^^ 

damages  and  the  value  of  goods  is  recognized  by  sectidbs  eUtd. 

S,  9  and  1 1,  of  the  act  concerning  distresses,  rents  and  the  ^  . 

renewal  of  leases.  ((/)  436.. 

•  Cowen,  in  reply,  said  that  the  words,  *'  without  the  leave 
or  permission  of  the  owner  or  owners  thereof,'^  could  not 
be  considered  an  exception,  within  the  meaning  of  the  au- 
thorities cited  upon  the  other  side.  The  only  clauses,  which 
can  b^  properly  considered  exceptions,  are  those  in  favour 
of  actual  settlers  upon  ^tate^s  land,  or,  in  the  case  of  com- 
mon lands,  ji>  favour  of  those  who  may  have  obtained  li- 
cence from  the  corporation  or  trustees. 

As  to  the  use  of  the  word  damages^  in  lieu  of  value  of  the 
timber^  in  the  posteoy  the  counts  upon  which  the  verdict  is 
found,'  refer  expressly  to  the  statute  which,*  in  terms,  con- 
templates a  recovery  according  to  the  value  of  the  timber, 
and  no  more,  in  the  form  of  action  which  we  have  adopted. 
The  Court  will  intend,  that  the  jury  found,  for  damages,  no 
more  than  is  warranted  by  the  statu,te  ;  so  that  the  use  of 
the  word  damages  is  equivalent  to  that  of  va/ue,  &c. 

Curia.     It  appears   from  the  face  of  the    counts  upon 

which  the  verdict  was  rendered,  that  this  cannot  be  one  of 

the  cases  to  which  any  of  the  exceptions  in  the  statute  ap** 

ply.     These  are  confined  to  trespasses  on  the  lands  of  the . 

state,  or  the  commons  of  some  dty  or  tomn.     The  action,  in 

the  first  case,  must  be  brought  in  the  name  of  the  overseers 

of  the  poor  ;  in  the  second,  in  the  name  of  the  corporation 

ef  the  city,  or  trustees  of  the  town,  &c. 
Vol.  I.  74 
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^  ALBANt,         iL6  to  the  other  objectkm,  the  ^d  ftnd  8d  coonM,  19011 
lktobe^l823.  ^^- ,^  ^,^^  verdict  M'as  taken,  alle^  no  other   tfe^pMs 

-iiic«%(ni      ^than  the  <ititting  and  carrying  away  the  timlier,  alid  refer 

^ooLtfa      Wpressly  to  the  statute.     It  was  not  competent,  therefore, 

'for  the  plaintiff  to  give  evidence  of  an;y  other  trespass  of 

-daniftge  ;  and  the  damages  assessed  by  the  jury  must  be  &» 

Wtgh  tHhe  df  tb»  tilAber,  and  that  only. 

Motion  granted* 


Jkctso^^ex  dem,  Gormav,  againH  Hookeb^  ' 

AlfidaYit,tni-  Ononoaoa  CountUj  ss.  J,  M.  Hooker,  of  the  {own  df 
^nidaiiorcicp  T.  in  the  cottttty  of  Cortland,  the  defendant,  in  the  abovje 
ftr  tb«  exam-  entitled  smt,  beii^  duly  sworn^  deposeth  and  saith,  that  the 
wHn^sB  dc  be-  said  cause  affects  the  title  of  lot  No.  94,  in  the  township 
2ftt*to'th"™t  ^^  Fahius,  -now  town  of  Truxim,  In  the  county  of  Cart- 
t«  perpetuate  land  ;  and  that  this  deponent  is  the  defendant  in  the  said 
•f  ^  iHtneMe^  suit,  and  interested  in  the  said  lands ;  and  that  Elizabeth 
in  eertein  o**  CostoHj  of  the  town  of  Winfieldjixk  the  county  of  Herkimer^ 
dL3i,i/r.  Xr.  in  this  state,  widow,  is  a  matcnal  witness,  and^neccssary  in 
'^  .  the  defence  of  the  said  suit,  as  this  deponent  is  advised  by 

his  counsel,  and  verily  believes  to  be  true* 


J.  M.  H; 
Sworn,  this  Sd  day  o{  Sept.  1823,^ 

•       .       before  me,  JN'ehemiah  H»  Barll,  first   I 

Judge  of  Onondaga  CommDn  Pleas,  f 

Counsellor,  &c.  J 

Order    for      The  above  defendant,  having  applied  to  me  for  die  «xam* 

upon,  that  the  ination  of  Elizabeth  Costoh,  of  the  town  of  Winjield,  in  the 
tiritness     will  countv  of  Herkifnir^  as  a  witness  on  his  behalf,  in  the  above 

be   exatnmed,  •  1 

ioade  pursu-  cause,  kccording  to  the  statute  to  perpetuate  the  testimoDy 
andtfae^eTto  ^^  Witnesses  in  certain  cases,  and  having  made  such  oath  as 
vnend  the  is  required  by  the  said  statute^  let  notice,  therefore,  be  giv- 
««^**38,  chi  ^^  to  the  above  plaintiff,  or  his  attorney,  tliat,  at  flie  house 
**•)  '  W  J.  G.  in  the  town  of  Winfield,  in  the  county  of  fferki- 
TnerjOu  the  19f&'day  of  Se;?f.  inst.  at  10  o'clock  in  Che  fore- 
noon, the  said  Elitabetk  Co^fou  Witt  ^e  examined,  de  bene 
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6SM,  liefem  IWiiMfui  .fi^,  on^  of  die   Jodgev  of  tlifs     ALjuitr, 

Coivi  of  Common  Plew,  in  and  for  thfi  cojiAty  of:  Cor/-  ^^^\^t;Xw^ 

bttd^  Counsellor,  &<!•  jACKst  sr 

^eAcmiaA  ff.  Earll^  first  Judge  of  '• 

Onondaga  Commoa  Pleas,  Counsellor,  drc. 

■ 

Sir — ^Take  notice,  that,  in  pursuance  of  an  order  this  day  Wotic©  thctn 
made  by  the  Hon.  Mehemiah  H.  Earllj  first  Judge  of  4he  Wh«r«  tb* 
Court  of  Common  Pleas,  in  and  for  the  county  of  Ononda-  P*^y  7^^ 
I^a,  9  Counsellor  of  the  Supreme  Court,  qec.  Elizabeth  C09*  ezamioatioii'' 
/on,  of  the  town  of  Winfield^  in  the  county  of  Herkimer,  Slt«u,  !S|J 
widow,  will,  on  the  10 th  day  of  September j  inst.  at  10  tend*  aisoor- 
o'clock  i^^e  forenoon,  at  the  house  of  /•  G.  in  the  said  o^oohms  t» 
town  and  county,  be  examined,  de  bene  esae^  as  a  witness  f^"^*  .f* 
for  the  above  defendant,  according  to  the  statute  to  perpet-  ijad,  •  mom* 
uate  the  testimony  of  witnesses  in  certain  cases,  before  the  ^suniaatipii'* 
Hon.  Tomnsend  Ross,  one  of  the  Judges  of  the  Court  of  talut  pko^ 
Common  Pleas,  in  and  for  the  county  of  Cortland,  a  Coun-  not  oider  th» 
seller  of  'the  Supreme  Court,  &c.    Dated  Sept.  3,  1823.      52,^°^^^ 

Your's,  J£C.  IMid«  OB  mo* 

S.  iVniian,  defendant's  att'y.      ***T*hettatiito* 
David  Woods,  Esq,  i»»kes  no  pro^ 

1  3  x:xri     4A*  TMioii  fitf  the. 

plaintiff  'a  att'y«  ^mu  ; 

And,  if  «K 

Mr,  Woods  appeared  at  the  dajr  and  place  mentioned  in  J?^**'^  ^ 
the  notice,  being  about  '30  miles  distant  from  bis*  residence,  pf-ovitiojis  of 
but  no  one. attended  on  the  part  of  ttie  de^dant,  and  the  ui^tins^  ^i 
witness  was  not  exaouned.  '  ^©y  ♦«*  pro- 

J,  A.  Spencer,  now  moved  for  a  rule,  that  the  defendant  bi^,    '    ^^ 
pay  such  costs  as  the  plaintiff  should  be  legally  or  e<^uitably 
entitled  to,  for  such  attendance. 

« 

H*  B.  Davis,  contra,  said,  that  no  costs  being  allowed  bjr 
the  fltatate,  none  could  be  taxed. 

Curia,     The  statute  under  which  this  proceeding  took 

place,  says  nothing  ^bout  the  costs.     The  plaintiff 's.attor* 

ney  is  not,  therefore,  entitled  to  any  compensation  for  his 

services,  unless  the  case  is  embraced  by  the  general  proviso 

ion  in  the  act  regulating  fe,e8  for  *'Jattcn4ance,on  ex^piging 
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ALBANY,     a  witness  out  of  Court."(o)    If  so,  the  item  is  properiv 
0ctobe0823.  ^^e  in  the  final  bill.  r    F-v 

Motion  denied,  with  costSi,*. 


(a)  2  R.  L. 
16. 


DuRANDO  against  Moonet* 


Oa  moving^ '     S*  A.  FooT,  moved  to  amend  a  Justice^s  return  to  a  wiil 

^^.T"  V  of  certiorari. 
justice  s      re- 

tarD  to  a  writ  • 

of  cer/toffltri,  Lovett,  contra,  objected,  that  neither  the  return  and  af- 
and  affidavit  ^dayit  on  which  the  certiorari  was  founded,  n^r  copies 
iipou     which  thereof,  were  produced. 

the    writ  was  '  r  ,  ^ 

founded,       ^'f  .  . 

copies  thereof      Curi^.    The  motion  n^ust,  for  that  reaso^be  denied. 

should  be  pro*  ^ 

**"***•  Motion  denied. 


Hobby  against  Smith. 
A     circait      S*  H.  FooT,  moved  for  judgment  as  in  case  of  nonsuit^ 

jBdg;e    cannot 

attorney;""*      J.  A.  Spmcer,  contra,  objected,  that  noticfs  of  the  mo- 
And,  there-  tion  had  been  served  on  the  Hon.  William  Kelson,  former- 
pai)er8    upon  Ij  attorney  in  the  cause,  'since  his  appointment  to  the  office 
wWeii^  ^2J^  of  Circuit  Judge.     He  cited  Given  v.  Dnggs.{a) 

lore     his   ap- 
pointment, he      Foot.     This  does  not  prevent  his  pr^LCtsciog  as  attorney. 

■was   attorney, 

IS  urre^  ar.         Curia.    It  was  held  otherwise  by  the  Court  of  Errors,  at 
^  3  C(WMe  their  last  September  term.      They  decided  that  a  Circuit 
' '      *        Judge  coald  not  act  as  counsel  in  that  Court. 

]kf  otion  d^ed; 
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.October,  1833. 
ThsPsopls 

Sill  against  Trumbull*  Vail. 

« 

J.  KooN,  moved  to  change  the  venue,  but  the  affidavit  for     In  genera^ 
)Ae  motion  was  defective,  in  not  stating  where  the  venue  granted  ui>on 

was  laid.  denying  a  mo. 

4ion  to  change 
,  the  venue; 

/.   betlyty  contra,:  ^  But    where 

the  motion  is 

Curia.    The  motion  must  be  denied,  with  costs.     In  een-  <*«n»^'      *>•- 

'  o         caute  the  mp- 

erai,  we  do  not  give  costs,  on  denying  a  motion  to  change  ^▼•r's     papers 
the  venue.     But  where  the  party  moves  on  defective  pa-  ^^  *wS?h? 
pers,  and,  for  that  reason,  fails  in  his  application,  it  is  rea-  avowed, 
sonable  that  costs  should  be  allowed. 

Rule  accordingly. 


The  People,  tjn  reL  Palmer  Si  Tompkins,  against  Vail, 
Tompkins  and  Allen,  ^Commissioners  of  Highways  of 
the  town  of  Newcastle^  in  the  county  of  Westchester. 

Several  years  ago,  the  Commissioners  of  Highways  of  (he  w^e**  «>m- 
above  town  bad'laidout  a  road,  on  the  application  of  twelve  laid  out  a  road 
freeholders,  pursuant  to  the  16th  section  of  the  act  to  regu-  ^^^  o{^% 
late  highways^  (2  R.  L.  275,)  but  bad  omitted  to  redord  it  freeholders, 
in  the  town  clerk's  office,  as  required  by  the  1st  section  of  t©  fu?  their 
the  act,  (id.  270)  nor  had  the  road  been  opened.    An  al-  pr<>ceedinga, 

*  and  a  manda- 

temative  mandamus^  returnable  at  the  last  May  term,  having  mus,  directed 
issued,  directed  to  the  defendants,  commanding  fhem  to  pro-  c^q^**^  ^^^l 
ceed  and  open  a  road  (describing  it)  tbey  returned,  that  no  manding  them 
isQch  road,  as  the  one  described  in  the  writ,  bad  beenlaid'out.  mistak^e^ '  m\L 
The  original  application  to  lay  out  the  road  having  been  lost,  d«»cribed   the 

plication  for  a 
yule  requiring  the  defendants  to  fiimish  the  original  application,  and  that  the  mandamat 
be  amended  thereby,  it  appeared  that  the  paper  sought  for  had  remained  in  the  hands  of 
H,  a  former  commissioner  and  was  beyond  the  control  of  the  defendants  :  Motion^  there- 
lore,  denied  as  to  the  defendants  ; 

But  a  rule  was  made  upon  |i,  that  he  file  the  paper  with  the  clerk  of  the  tovfii,  &(;. 
JNT  shew  came  wliy  he  should  not  do  so.. 


* 
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AtBAEfT,     the  affidavits  for  the  mandchnus  had  been  drawn  up  from 

€hi^l^w^^Q^'  recollection;   and  affidavits   were  now'  produced,  (copies 

Xmk  FFOPI.K  whereof  had  been  served  on  the  defendants,  with  notice  of 

^*  the  present    nootion)  of  information  and  belief,  that  the 

defendants,  or  one  oTthem,  had  the  application  in  their  poa- 

session,  or  under  their  control ;  and  tlmt  Fat7,  one  of  the 

defendai^ts,  had  admitted  this.  The  affidavits  farther  went  to 

•  nhew  that,  probably,  the  mandamut  had  misdescrtbed  the 
road,  in  consequence  of  the  relator^s  not  having  had  (he  us^ 
of  the  proper  papers  when  ho  commenced  his  proceedings. 
Thedefends^nts  made  oath,  that  the  application  of  the  twelve 
freeholders  was  in  the  hands  of  J^athaniel  Ih/aity  Esquive^ 
of  Neiocasile^  and  beyond  their  control;  that  HjiaH  had 
been  a  commissioner  in  1817.  They  admitted  that  a  road  hai) 
been  laid  out  in  pursuance  of  it,  and  that  it  was  prohaUj  Iho 

*  same  to  which  fHxtmandamm  bad  intepded  to  refer. 

* 

S*  A.  Fooiy  moved  for  a  rule,  requiring  the  defendants  to 
deliver  the  original  application  to  one  of  the  relators  ;  and 
that  the  mandamus  be  so  amended  ^s  to  correspond  witB  the 
description  therein. 

Htnry^  contra,  said,  the  amendment  moved  for  wovld 
change  the  whole  ground  \  and  if  granted  at  all,  it  should  be, 

on  payment  of  costs. 

•  • 

ibo/,  in  reply^  This  is  the  first  time  we  have  heard  that 
the  paper  was  in  HyaWs  hands.  Asikir  aqd  correct  offi- 
cers, the  cominissioners  should  have  filed  their  proceedii^s. 
Their  omissiop  to  do  this  has  misled  us^  and  w^  ought  pot  to 
be  charged  with  costs. 

Chtui*  The  defendants  make  affidavit,  that  the  paper  is 
in  Hyatt^s  hands,  and  beyond  their  control. 

We,  therefore,  deny  the  motion,  as  to  them,  without  costs } 
but  we  direct  that  Htfatt  file  the  application  with  the  (own 
clerk  of  Jfmcastle^  or  shew  cause  At  the  next  term  why  he 
should  not  do  so. 

Ru)e  ^ccor^glj. 
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Ootober,  IW^ 


r,  ex  dem.  Eobh  et*a/.  against  Vf  ilsss  el  a/» 

In  ejectment,  knd  verdict  for  the  plaintiff,  the  costs  in  this  The  eonrt 
cause  and  ten  others,  on  the  same  demise,  had  been  taxed  up-'  ^^otilSn  to  r^ 
%n  noticje.  tax  a  bill  of 

costs,    UpOD    ft 

At  the  la»t lerair  D.  S.  Jones^'toT  the  defendatit,  mored  for  b^fora  uieux* 
a  retaicatioQ,  «nd  made  the  foUowmg  objections,  amoi^  oth*  ^^'^^otr.  ^ 

<et9 :         ♦  .   Merely   ob- 

yb«.  jecting  before 

1.  That  wittiesse^' fees  were  taxed,  without  proof  of  flieir  biiii,toenitem 
ttttsendatice  «h.  the  trial.  t^^'T^ 

2.  That  the  fees  for  the  attendance  of  surveyors,  as  wit*  ground  of  their 
'Desses,  were  taxed  at  $  1 ,2^5  per  day,  tfaou^  there  had  tiol  acc'oniing  to 
'been  a  view.  ^*  chaise,  is 

..  not  a  sufficient 

3.  As  to  one  of  the  causes,  though  noticed  for  the  ^pril  ground  upon 
sittings,  in  1 820,  the  plaintiffhad  not  placed  it  upon  the  gen-  2^'? J^.l|^^! 
eral  calendar,  notwithstanding  which  the  costs  of  carrying  tion ; 

it  down  had  been  taxed*  .^''''.  \^  ^'2 

be       intended 
that  due  proof 

JD.  Cadi/  and.«^*  Burr^  contra,  took  a  preliminary  objec-  of  their  atten« 
tion,  that  it  did  not  appear  from  Mr.  Jones^  papers,  that  these  ^J^*  before 
objections  had  been  made  before  the  taxing  officer ;  that  this  *>>»»  ^^^  ^® 

,       ,  .     contrary     ap^ 

is  a  proceeding  in  nature  of  an  appeal,  and  the  Court.will  pear.    . 
not  notice  points  which  are  made  here  for  the  first  timq^  Sorreyon, 

The  Court  being  of  this  opinion,  Jonesj  by  leave,  with-  witnesses,  are 
drew  his  papers,  and  renewed  the  motion  at  a  subsequent  fj*?^*^  ***  "^ 
day  in  term,  upon  an  affidavit  that  the  same  objections  had  pensation  than 
been  made  before  the  taxing  officer ;  but  no  proof  by  affida-  ncsaes^'^  except 
vit  Was  offered,  that  he  acted  without  evidence  in  allowing  in  clfcses 
for  the  attendance  of  witnesses  ;  on  the  contrary,  the  Attor«  has  been  a 
ney  for  the  plaintiff  made  oath  that  such  evidence  was  pro-  '^**^' 
duced,  though  he  did  not  state  what  it  was.  ^J^^  ^"** 

'  ^  ti^  on  suSoee- 

ding;49  entitled 

Z>.  Ckidif  and  A»  Burr^  contra.  to   have   the 

costs  of  carry- 
ings down   the 
^ause  to  a  'preriotis  dtcuit  or  sittin|8,  taxed,  though  it  was  not  placed  upon*  the  calendar 
But  in  such  ease,  the  fees  for  pladsig  it  upon  the  calendar  cannot  be  taxedl 
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ALBANY,         Curia.     The  mere  circumstance,  that  the  items  for  wif' 
October,  ncsses'  fees  .were  objected  to  before  the  taxings  officer,  is  noC 

a  sufficient  ground  6f  moving  for  a  re^taxation.  There  is  na 
affidavit  here,  nor  was  there  any  before  the  taxing  officer^ 
that  the  witnesses  did  not  attend,  as  charged  in  the  bill.  In 
the  absence  of  evidence  to  the  contrary,  we  will  intend, 
'  that  he  had  due  proof  of  their  attendance. 

The  chaise  for  the  attendance  of  a  surveyor,  at  ^1,25  per 
day,  is  inadmissible,  except  where  a  view  is  had  in  the  cause« 
In  all  other  cases,  he  stands  upon  the  footing  of  an  ordinary 
(^)ZILL.^.  witness,  and  thiS  item  must  be  reduced  accordingly. (a) 

■  

These  causes  were  all  noticed  and  carried  down  for  trial. 
The  omission  to  place  any  one  of  them  upon  the  calendar, 
is  no  cause  against  taxing  the  costs  of  carrying  it  down. 
The  defendants  might  have  moved  to  enter  a  ne  recipiatur^ 
%ut  they  did  not  do  it,  and  the  plaintiff  had  a  right  to  hazard 
this.  The  fees  charged  for  putting  the  causes  on  the  calen- 
dar must,  however,  be  stricken  out. 

Rule  accordingly. 


'  Lemon  against  The  Hcirs  of  Jacob  Staats. 

GaAHAM  against  The  Same. 
Van  Rensselaer  against  The  Same. 
Douw  against  The  Same. 

Among:  MTer-  In  the  first  cause,  there  was  a  judgment  for  the  plmntifl^ 
that"iif  whkh  for  ^472,18  ;  in  the  second,  for  |$  144,02;  in  the  third,  for 
firat  "^me^  $278,07 ;  and  in  the  4th,  for  $645,80 ;  all  docketed  in  the 
takes  prefer-  Clerk^s  office  of  this  Court,  at  MboMf,  the  9th  of  Augttaif 
^And  to  de.  1B22— the  1st,  2d  and  3d,  eleven  minutes  before  9  A.  M» 
termine    thii,  and  the  last  1 5  minutes  before  9  A.  M. 

the  court  wiU 
iiuiuire  into 
Uie  fractional  parts  of  a  day. 

And  so,  it  uam^  of  mortj^g^es  ;  i.  e  the  one  first  re^tered  takes  preferenea: 

And  of  executions  against  goods,  the  one  first  delivered  binds  the  property. 

And,  it  teetns^  that  in  all  these  cases,  the  court  wiU  notice  the  fractions  of  a  day. 

If  the  sheriff  levy  and  sell  the  goods  on  the  execution  last  delivered,  h»  is  liaUe  to  ft» 
plaintiff  in  ttie  first. 
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On  the  ^d  October,  1833,  certain  premises,  being  all  the     AtBANr, 
property  of  the  defendants,  were  said  on  ^fi^fa.  apon  each      ^^-^^m^ 
of  the  judgments,  and  bid  off  for  ^1400,  by  the  agent  of  the       Lbmov 
plaintiffiin  the  three  first  causes,  the^./a*  in  each  of     g-r^fg. 
which  was  issued  and  delivered  to  the  Sheriff,  August  9, 
1893,  at  7  A.  M.  on  the  same  day,  and  before  the  fi*fa.  in 
the  last.     Executions  in  all  the  causes  had  been  delayed 
one  year,  on  account  of  the  infancy  of  the  defendants,  ac- 
cording to  the  6  th  section  of  the  act  for  the  relief  of  creAi- 
tors  agamat  heirs  and  deviseei,  (1  J?.  L.  318.) 

A*  Van  Vechteuj  now  moved  for  a  rule,  that  the  Sherii! 
pay  a  ratable  proportion  of  the  monies  levied,  to  each  of  the 
plaintifis.    He  said,  the  Court  takes  no  notice  of  the  frac- 
tions of  a  day,  nor  does  the  8tatute,(a)  require  the  hour  of  ch^%f^'%t 
the  day  to  be  noted  by  the  Clerk.     But  if  it  does  require  R*L.BQU 
this,  the  time  must  be  within  regular  office  hours,  when 
alone  the  office  is  considered  open*    A  contrary  rule  would 
lead  to  unseemly  squabbling  among  creditors.     In  Waterman 
r^  Haskin^(b)  the  Court  treat  judgments  filed  on  the  same      (6)ll/o^. 
day,  as  simultaneous.     So  also  in  Adams  v*  Dyer.{c)     In     (f)8uf.34t) 
these  cases  the  Court,  by  very  strong  implication,  reject 
firactions  of  a  day. 

S.  S.  Lush^  contra,  contended  that  the  record  first  filed 
should  take  preference.  In  the  cases  cited,  the  priority  in 
the  time  of  day  was  in  doubt,  and  the  Court,  therefore,  put 
the  judgments  upon  equal  footing.  It  is  evident,  from  their 
remarks,  that  they  would  have  considered  the  fractions  of 
the  day,  had  the  proof  plainly  ^established  a  priority*  Doum^s 
judgment,  being  docketed  five  minutes  before  the  others, 
gives  him  preference.  The  Court  will  always  inquire  into 
the  fractions  of  a  day,  where  it  becomes  material  to  the 
fights  of  the  parties. 

Curia*     Tbis  is  not  the  case  of  Waterman  v.  Haskin^  and 

"^dams  V.  Dyer,  where  the  judgments  were  docketed  at  the 

same  time,  and  the  preference  was  to  be  determined  by  the 

greater  vigilance  in  following  them  to  execution.    The  stat* 

ute,(^  speaks  of  the  time,  not  the  day,  of  filing  the  record*  ^^^  V^  ^* 

Vol,  L  75  * 
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ALBAN r,     The  CJerk  is  to  note  the  lima.     The  8tatute(«)  contains  a 
^^^^^^^   '  similar  provision  in  relation  to  mbrtgages,  which  are  to  take 
Lbmow       preference  according  to  the  iimts  of  their  registry  respec- 
Staatb.      tJ^c'y*     So  of  an  executioD  :  it  shall  not  bind  the  property 
6i  the  goods  of  any  person,  &c.  but  from  the  time  v^hen  itls 
^ ^)  id.  373,  delivered  to  the  ofBcenr/)     In  all  these  instances,  the  stat- 
(/)til.601,  lite  considers  the  lime,  at  which  the  act  is  done,  as  tlie  mate^^ 
'  '  rial  circumstance  to  fix  the  preference.     In  the  cases  cited, 

the  Clerk  had  not  boted  the  time  of  day.  In  Adams  v.  Dyer, 
the  Court  express  k  doiibt  whether  they  were  at  liberty  to 
inquire  into  the  fractional  parts  of  a  day,  in  order  to  see 
which  record  was  first  filed  ;  but  the  point  did   not  arise  in 
the  case,  nor  has  it  ever  been  decided*     Perhaps  the  act 
Would  foe  satisfied,  should  we  confine  our  attention  to  the 
<b(y  of  filing ;  but  we  think  it  more  proper  to  look  to  the 
precise  iimef  if  we  are  not  forbidden  by  any  rule  of  law  to 
notice  the  fractions  of  a  day  ;  and  so  far  from  this  being  for- 
bidden, it  is  warranted  by  direct  authority.  In  Johnson  ei  aim 
Ar^^  ^  ^**"''  v»  Smithy)    it  is  decided  that  the  Court  will  inquire  not 
only  into  tie  day  but  the  hour  of  the  day,  when   this  be- 
comes important  for  the  purposes  of  equity.     Liens  upon 
land  are  created,  and  take  effect  from  the  time  of  filing  the 
roll.     To  give  a  record,  filed  at  10  o^clock,  the  same  effect 
its  one  filed  at  9,  would  be  to  take  away  aiight  vested  by  the 
statute,  which  we  think  refers  particularly  to  the  hour  and 
minute  of  filing.    The  precise  time  of  delivering  an  exe- 
cution to  the  Sheriff,  is  properly  inqairable  uitd«  If  he  sells 
tfhder  the  younger  execotion,  at  the  expense  of  the  elder,  be 
(A)     Com.  IB  Kable.(A)  Formerly,  it  was  not  the  practice  of  t&e  Clerks 
^  ^'  ^1*  ^  ^^^^  ^^^  ^^^^  ^^  6i\ttg  the  record,  but  of  late  this  has  been 
$alk.  320;        done,  and  ^e  believe  the  same  thing  has  been  uniformly 
done  at  the  several  County  Clerks^  offices,  in  the  r^rstfy  of 
mortg^es.    We  are  satisfied  that  the  intention  and  spirit  of 
the  statute  require  a  similar  preference  in  the  case  before 
us.    Some  inconvenience  may  arise  from  the  dflici^  being 
kept  at  several  different  places  ;  but  the  Court  will  always 
.    requite  very  clear  proof  of  priority,  before  they  Will  give  a 
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Dneference  to  one  record  over  another,  which  is  filed  oa  tlje     albanf, 

,  T,r  i.        .    .        ..     X  rJ        ^     •    J  A  •        '     October,  1823. 

same  day.     We  are  of  opinion  that  Douiys  judgmept  is  eo-      N.^-v--^i^ 

titled  to  preference.  In  thk  i«a»- 

Rule  accordingly.         JF^^  *»» 


Id  ^e  matter  of  the  petition  of  J.  &  E.  Dewint. 

In  proceeding  to  enlaree  and  improve  Maiden  Lane^  in  the  WW©  th« 
city  of  J^ew'  York^  the  Commissioners  of  Estimate  and  As-  of  estimate  and 
sessment  had  reported  a  certain  piece  of  land  as  belonging  ^^'"'^'  JJ 
to  unknown  owners,  whose  damages  had  been  assessed  at  Aew-KoA,  u- 
$3515,  and  paid  to  the  Clerk  of  this  Court  in  that  city,  for  ^Tof  unknown 
the  use  of  such  unknown  owners,  pursuant  to  the  18  Uh  sec-  owners,  whidi 

arc  levietl  and 

tion  of  the  act  to  reduce  the  several  laws  relating  particularly  paid  into  tho 
to  the  city  of  New-York,  into  one  act.  (2  R.  L.  418-19.)  ""^^^^  J^ 
On  the  petition  of  /.  <Jr  E.  Dewint,  setting  forth  the  procee-  according;  to 
dings  of  the  corporation  in  this  matter,  and  that  they  were  ^^  ^^  ^^  ^^ 
the  owners,  and  on  their  own  affidavit  verifying  their  peti-  *<>  reduce  the 
tion,  and  of  having  served  copies  of  these  papers,  and  a  no-  jrht^Hag  par« 
tice  of  their  appUcation,  on  the  Recorder,  in  the.absence  of  ^^•jj^  j^^ 
the  Mayor  of  that  city,  YoHt^inio  one 

The  Court  were  now  moved  for  a  rule,  that  the  Clerk  pay  4^8,  19,)  in 
over  the  money  to  them.  ff^f/;  *«>  «^* 

*'  Ue  the  persona 

daininff  to  be 

Curia.  In  this  case,  we  direct  the  applicants  to  publish  in  owners,  to 
one  of  the  the  tiaily  newspapers,  printed  in  the  city  of  ^^  ^  ^*7* 
New-York,  a  notice,  that  they  will  renew  their  motion  at  the  paid  oyer  to 
next  term  of  this  Court,  describing  therein  the  property  j^^^  puhiSL 
mentioned  in  the  petition.     Let  them  also  give  a  like  notice  ^^^  of  ^^ 

»  .     application. 

to  the  corporation  of  the  city,  and  they  may  then  renew  their  dosf^bin^  the 

motion  accordingly.  property    far 

^  T>   1  J-      ii„         which       they 

Rule  accordingly.       daimth^moo- 

cy,  for  6  weeki 
/  in  one  of  thie 

Several  of  the  like  applications  having  been  made  in  the  daily  papers 
course  of  the  term,  the  Court  adopted    the  general  rule  S^g^cUy^JVVwt 

wUkh  ibUoWS  :  York^  and  also 

nve  a  like  no- 
,OEN.EIlAL  RULE.  Uce  to  thecor- 

November  1 2/A,  1 883.       poraUon  of  th« 
Ordered,  That,  in  all  cases,  where  the  Commissioners  pf 
Estimate  and  Assessment,  for  any  improvements  in  theicitf 
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AXBANTf     otXezo  Yorky  have  returned,  in  their  assessment,  property  be* 

^>!^^v^w/     I^pgiog  to  owners  unknown,  and  the  corporation  bave  paid 

jACKsoir     the  amount  of  said  assessment  into  this  Court,  the  persons 

Edwards.     ^PP'^^^^S  therefor,  shall,  for  six  weeks  successivelj,  previous 

to  the  application,  publish  in  one  of  the  daily  newspapers^ 

printed  in  the  city  of  New-Yorky  a  notice  of  their  intended 

application,  describing  the  property  for  which  they  claim  the 

money,  and  also  give  alike  notice  to  the  corporation  of  said 

city. 


Jackson,  tx*  dtm.  Cornelia  Livingston  and  others,  agaimi 

Thomas  Edwards. 

Where  the  AuGCJST  9^A,  1823.  This  Court  ordered,  that  all  thepro- 
rao(meat,^h«vI  ceedings  on  the  part  of  tlie  plaintiff  stay  till  the  lessors  of 
in^  noticed  his  the  plaintiff  should  pay  the  costs  in  a  suit  in  this  Court, 

SAiise  for  tiTifll  »    » 

is  then  sUyed  theretofore  brought  hy  James  Jackson  against  one  Christian 
by  rule  ^  Browfij  for  the  same  premises.  Before  obtaining  this  rule, 
prior  suit  are  the  present  cause  was  noticed  for  trial.  A  copy  of  the  rule 
wSi  noTin^the  ^^  served  on  the  plaintiff's  attorney,  the  1*/  September  last, 
first  insunce,  and  the  plaintiff  has  not  paid  the  costs,  nor  taken  any  farther 
■ientasin(«M  ^^^P^  ^^  the  cause  ;  nor  did  he  countermand  the  notice  of 
^    aon-suit,  |rig|^     Tfj^  cause  not  having  been  tried  pursuant  to  notice, 

<liiiS^   to    trial 

upon  the  no-      /•  Seelye,  now  moved  for  judgment  as  ia>caseof  naosiut* 

tice,  but  will 

fl^l'il''**'"^'      S.  A.  Foot,  contra.     The  defendant  first  ties  our  hands, 

less  those  costs  '  ' 

are  paid  with,  by  a  rule  to  stay  proceedings,  and  now  moves  for  judgment 
timer  thr^e^  ^^  ^"  ^^^^  ^^  nonsuit,  for  our  not  proceeding.  This  is  not 
fendant  may  the  proper  course.  He  should  have  moved  that  we  pay  the 
Judgment  as  ia  costs  within  a  given  time,  or  be  non''prossed*(a)  He  can 
case   af  non-  ^^\y  ^^^  himself  upon  our  default  for  not  paying  costSi 

which  he  has  not  done,  and  is,  therefore,  entitled  to  no  rule 

upon  this  motion. 

(a)  FUurot 

John^^^  ^^      ^^y^9  ^^  reply,  said  the  rule  was  to  stay  the  proceedings 
of  the  plaintiff— not  the  defendant.    That  the  lessors  of  the 
plaintiff  had  not  paid  the  costs  and  proceeded  in  the  cause, 
was  their  own  fault,  and  ought  not  to  prejudice  the  d  efea- 
dant. 
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€kma.    Wis  think  it  improper,  under  the  circumstances     Albany, 

of  this  case,  to  grant  the  rule  as  applied  for.    Here  was  a  ^c^^;^2^- 

role  to  stay  proceedings  till  the  costs  of  another  cause  'were       Wood 

paid*     The  lessors  of  the  plaintiff  may  elect  to  abandon  this     qi^    • 

suit,  and  in  such  case  cannot  be  compelled  to  pay  those 

costs.     We  accordingly  direct,  that  unless  the  lessors  of  the 

plaintiff  shall,  within  ^  days  aftef  service  of  this  rule,  pay 

to  the  defendant  the  costs  mentioned  in  the  rule  of  the  last 

term,  and  the  costs  of  this  motion,  judgment  of  nonsuit  be 

entered. 

Rule  accordingly,  (i) 

(b)  ^n/e,  138, 5.  C. 


Wood  Si  Acri£s  against  Gibson,  Gentleman,'one  of  ihlt 

attorneys  of  this  Court. 

Thc  defendant  was  sued  by  bill  of  privilege,  (which  was  An  attorney 
served  in  term  time  of  this  Court,  and  while  it  was  sitting)  ^ough  ^ed 
in  assumpsit  J  and  gave  a  cognovit  for  ^43,1 1  ;  and  now  ?>y  bill  of  priT- 

S,  StevenSj  moved  that  the  costs  of  the  defendant,  to  be  sutjoct  to 
taoced,  be  allowed  and  set  off,  against  the  sum  confessed.  He  ^9^     unless 

'  ,  ^  the    recovery 

insisted,  that  the  plaintiff  was  not  entitled  to,  but  bout)d  to  agidn«t     fam 
pay  costs  to  the  defendant,  and  cited  Foster  et  al.  v.  Gam-  ^^^^  ^  ^"^ 

sev,  Gent.(a)  But,  on  t!ie 

contrary,     he 

P*  Oansevoortj  contra,  cited  Walsh  et.  al.  v.  Sackrider,(b)  costs ; 
He  Said,  the  present  suit,  having  been  commenced  during     ^^jf**diS 
the  sitting  of  this  Court,  the  defendant  could  not  be  sued,  be     set     <tf 
otherwise  than  by  bill.(c)     In  Fhster  v.  Gamsey^  it  does  not  ISntar^daiii'- 
appear  when  the  bill  was  served  ;  and  the  remark  of  the  ^^^^ 
Court,  that  the  plaintiff  ought  not  to  have  the  power  of  chaqg;    au  sction  of 
ing  attorneys  with  costs,  by  electing  to  sue  them  in  term    ^''""P"**- 
time,  is  extra-judicial. 

Steotns^  in  reply,  said  that  Walsh  v.  Sackrider  was  decide*" 
while    the  general  privilege  of  attorneys  existed.    They 

(a)13J«An.465.  (6)7  Jo/in,  637. 

(«}  Qiibert  v.  Fanderpoel  k  Beeknuofk  15 tf*!242.    1 IL  Ir.345,  ».  8. 
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ALBAvr,     maj  now  be  sued  ia  a  Justice's  Court,  and  oiight  to  sifiDd 
^^J^^^Ji^*'  on  tbe  same  foioting  with  other  pei^ons. 

y.  Curia*     Tbe  motion  nxu^t  be  granted.     By  tbe  25  dollar 

Wright.  j|ct,(rf)  attorneys  .may  be  sued  in  a  Justice's  Court ;  and  hj 
(d)  I  H  L.  the  ]  2th  section  of  the  act  concerning  counsellors,  attorneys 
(l^  id  418  ^^  solicitors,(«)  they  may  be  arrested  and  held  to  commoa 
or  special  bail)  as  ordinary  persons.  Both  these  acts  save 
their  privilege  during  the  actual  sittii^  of  the  Court  to 
which  they  belong*  They  were  considered  as  a  virtual  re* 
peal  of  the  law  subjecting  attorneys  to  costs,  upon  recove- 
ries short  of  50  dollars  ;  and,  in  this  respect,  as  placing  (hem 
on  the  footing  of  other  individuals.  We  agree  with  the  re- 
mark in  Foster  v.  Gamsey,  ^'  that  their  privilege  is  substanr 
tially  taken  away  ;  and  being  put  on  tbe  same  footing  with 
other  persons,  as  to  arrests,  they  ought  to  stand  on  the  same 
ground  in  regard  to  costs;  that  it  ought  not  to  be  lefl  to  the 
option  of  a  plaintiff,  to  make  an  attorney  pay  the  costs  of 
&is  Court,  by  electing  to  sue  bim  by  bill  in  term  time.'^  A 
corsesponding  provision  was  afterwards  inserted  in  the  act 
(/)  Sat.  41,  extending  ttie  jurisdiction  of  Justices.(/)  The  eirceptioa 
W»#.  1.  ^f  tivoc^  during  the  session  of  the  Court,  is  no  objecjtion.  It 
is  a  linere  suspension  of  the  right  to  aue  in  the  ordinary  waj^ 

during  term  tjn^b. 

Motion  granted* 


i: 


WaiGHT  against  W&ioht   &    M'Mii^tAi^^  executors    of 

Wjbli6qt.  . 

\  Botol'eawcuted      AssuiiPsiT,  by  payee  against  executors  of  the  maker,  ob 
?^  • ,  **»'**®'^  a  promissory  note  for  500  dollars,  dated  Sept.  15<A,   1821. 

Mj  bis  last  ack-       »  .^  ^  r  * 

■ess,  and  dck  Plea,  the  general   issue*      This    cause  was  tned  at   tbe 
^^^  ^u   last /VanWin  Circuit,  Aw.  21,  1823,   before  tbe  Hon.  R. 

payee,     :wiUi-  >        a         '  » 

ottt  oonsidera-  H.  Wal WORTH,  Circuit  Judge.     The  defendants  attempted 
expeetaUoD  ^  ^  ^^^  ^  'V9xA  of  consideration  for  the  note,  bMt  wbortly 

dissolution, 

and  intended  as  a  gift,  is  valid  as  a  dMKlija  eauta  mortU  ; 

And  an  action  lies  thereon,  at  the  suit  of  the  payee,  against  the  ^.e^tprt  pC  9t^ 
maker. 

It  seems,  that  on  appealiiraia  tha  rafusalof  «  esronit  jfid|8^  gr«Dt  an  onUr  -§»  stapiig: 
proceedings,  with  a  view  to  a  motion  far  a  new  trial,  it  is  anough  that  the  party  make 
out  a  doubtful  case. 
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hiihA  in  their  procf,  and  a'rterdtct  w«js  found  fiir  the  plftintii*}     AtBAKrr, 
iftpoti  pmVing  the  hand  writing  of  the  testator.  Ootobei%m5» 

Soon  After  the  trial,  the  defendants  discovered,  for  the  Wrioh^ 
first  tiitie,  that  John  Livingston  had,  shortly  after  the  testator's  ^^wt. 
death,  h^ard  the  ptaintifT  declaim,  that  the  ti^stator  had,  by 
his  wiR,  not  6nly  Pleased  him  from  a  considerable  debt,  but 
libat  te  had,  also,  made  ^  present  to  him  of  the  note  in  ques- 
tion. The  testator  made  and  published  his  trill  in  August^ 
1831,  from  which  time  to  his  death,  he  remained  extremely 
weak  and  unfit  to  transact  business.  He  was  the  brother  of 
the  plaintiE 

Upon  affidavit  of  these  facts,  the  defendant  applied  t6 
Judge  Walworth  for  an  order  to  stay  the  proceedings  in 
the  cause,  till  the  further  order  of  this  Courts  on  a  motion  for 
a  new  trial.  His  Honor  refused  the  order,  for  the  following 
reasons,  whi6h  he  endorsee^  upon  the  papets  presented  : 

^^  I  cannot  direct  the  proceedings  stayed  ;  because  I  am 
satisfied,  from  what  appeared  at  the  trial,  and  from  the 
affidavit  of  Livingshfi^  that  tfre  defence  is  net  a  meritorrous 
one.  The  testator  intended  to  give  this  additional  ^um  to 
the  plaintiff,  and  executed  the  note  for  that  purpose,  and 
left  ample  property  to  pay  it  \  and  the  defendants,  one  of 
whom  is  a  residuary  legatee,  seek  to  get  rid  of  it  on  a  tech^ 
nical  objection.  Havii^  iiad  one  opportunity  to  do  this,  > .  .^  ,  <r^ 
they  are  not  entitled  to-AeiiiKvoiirof  the  Court  .^'  145. 

An  appi^l  fh>ih  th^  decision  of  Ju^  Walworth  itas 
ihdide  to  ^s  Court';  ^nd  S.  A.  Foot^  for  the  defendant,  cited 
Fink  V.  Cox^  execiUor.^a) 

/•  Purkharst^  contra. 

Cum.  It  is  clearly  inferable,  from  the  facts,  as  presen-* 
ted,  that  the  note  was  a  ianatio  catisa  mortis  ;  and  the  cas^ 
.  iSy  in  thia  respect,  distinguishable  from  the  one  cited.  The 
testator  made  his  wil)  in  his  last  sickness,  and  gave  the  note 
to  bis  brother,  without  consideration,  to  be  sure,  but  in  ex- 
|>ectation  of  dissolution*  The  only  question  which  can 
arise  ii^  whether  a  promissofy  note  is  the  subject  of  a  dona* 
tio  etium  mortis  ;  for  there  is  always  a  tacit  condition  an* 
dofted  to  these  gMIs^  thai  the  donor  4ie«  To  eonstUute  « 
valid  donatio  causa    mortis^  (ber^  must  be  a  delivery  of 
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ALfiANT,     cbattelfl.    How  is  it  as  to  cboses  in  action  ?    Thete  are 
s^#r>J^      flome  cooflicting  authorities  upon  the  question^  whether  a 
Vawbr  Zbe  mere  equitable  interest  can  be  transferred  in  this  fnaaner, 
Va»  Dick    ^  where  the  donor  delivers  a  bond  payable  to  himself  \  and 
the  doubt  arises  from  its  being  actionable  in  the  name  of 
the  donor  only.     But   the  interest  in  a  promissoiy  note 
passes  by  mere .  tradition.     There  is  no  pretence  in  this 
case  that  the  note  was  not  delivered.     It  takes  efiect  inde- 
pendent of  consideration. 

Foot^  mentioned  to  the  Court,  that'  he  thought  this  a 
question  of  probable  cause,  merely  ;  and  submitted,  wheth* 
er  they  would  not  grant  a  rule  to  stay  proceedings,  with  a 
view  to  have  the  questions,  involved  in  the  case,  more  fully 
examined  than  they  could  be  upon  this  motion. 

WooDWotiTH,  J.    We  think  the  case,  as  made,  is  agaiost 

you. 

Savage,  Ch*  J.    We  entertain  no  doubt,  that  the  aote 

was  a  donatio  causa  mortis. 

Motion  denied* 


Vaitdbr  Zts  iBgaitiH  Yas  Dtck* 

■  , 

^         f^      Case,  for  a  n^licious  prosecution,  before  a  Justice  of  the 

a  maikiioua  Peace  of  the  county  of  Greene  /  but  the  venue  was  laid  in 
thr^u*  wiU  the  county  of  Albany. 

bechangiBd  to 

the      omrntr      pg^i  moved  to  change  the  venue,  from  Albam  to  6reenf «. 

wboftf        the 

cause  of  aetion  ^^ 

•rote,  withoat  P.  Gansevoort^  contra,  shewed,  on  die  osual  aoMavii, 
B^fc«r**  ^ol"  ^^^^  ^^^  plaintiff  had  a  greater  number  of  material  witnesses 
witae«e«,  iin-  residing  in  Albany^  than  the  defendant  had  sworn  to  on  hta 

less  the  plei&-  .  •  :■•       •     ^^ 

tiiffltipiilate  to  P^rt,  as  residing.m  Greene. 

*  five   malerkl 

eyidenoe  an-  foot.  The  application  comes  within  Durt/ee  v.  Orcott,{a} 
cowntf  where  and  the  plaintiff  cannot  retain  his  venue  anlesrs  he  stipulate 
venu"  *^  6*^®  material  evidence  arising  in  Albany.    The  action 

is  for  a  tort,  and  within  the  meauing  of  the  ride  laiddoi^ 
^^r^^'^"*'*- in  the  case  cited- 


OF  tME  STaTB  op  NEW-YORK*  «0t 

CfSuria^    The  motion  must  be  grttnted,  unless  ihe  plamtiff    AtBAirr, 
sfipdate  to  give  material  evidence  arising  in  the  county  o^  ^^^'^^^^^^^^ 

Motion  gTanted.(&)        ^   ^ 


(b)  Vid.  5^. 
anUi  106. 


McKl'ORD  against  Stocker* 


Trb  cap.  adh  rtsp.  was  i^turnableat  Autnist  term,  1822,  ,  'Dm  defea* 
and  the  defendant  holden  to  bail  for  the  amount  of  the  ac  n^ht  to  moTt 
ttiam^  which  ^as  ^674,44,  and  special  bail  was  put  in  aCcoif-  ^"^  J"^^ 
dingljr.  A  declaration  was  filed,  a  rule  to  plead  entered,  and  nooBoit,  till 
IS  copy,  with  notice  of  the  rule,  served  on  the  defendant's  |^  ^^  ^ 
attorney,  the  24/A  day  of  Aprils  1823*  The  declaration  2?*^"  ^^' 
ccmtained  one  count  in  debt,  for  ^774,44,  on  a  judgment  sa^. 
of  this  Court ;  and  another  count,  in  debt,  for  |100,  for  ^^"^  ^^* 
Work  and  labour*  May  38f&,  the  plaintiff  filed  an  amen-  move  to  90 
ded  declaration,  and  entered  the  usual  rule  to  plead,  ^^ecUngT  ^ 
but  no  rule  had  been  entered  allowing  the  amendment,  ▼arianc^  be* 

tweea  tho  a- 

This  amended  declaration  was  served  on  the  defendant's  mount  in  the 
attorney,  with  notice  of  the  rule.  May  30/A,  1823.  The  ^e^^dSjuSi^ 
amendment  was  by  changing  the  first  count  into  one  for  tiont 
^674,44  dd>t)  and  |23,65  costs,  on  a  judgment  in  the  Seneca  aaof"  hT^i^ 
Common  Pleas  ;  and  the  second  count  into  one  for  ^76,35,  pl«»dedto  the 
for  work  and  labour,  &c.  The  defendant  disregarded  the  thiu  varying 
amended  declaration,  and  pleaded  to  the  first  declaration,  f^^^/^Sioa  h 
payment  and  satisfaction  to  the  first  count,  and  nil  debet  it.  be  after- 
«md  the  statute  of  limitations  to  the  other.  These  pleas  aid,  and^^e 
were  served  upon  the  plaintiff's  attorney,  Jtine  21,  1823.  »™objoctioa 
July  5dhj  thereafter,  the   plaintiff  entered    the  following  the  amended 

ml^  .  declaration. 

"'■^  *  Whether 

speeial       bail 
may  moTe '  to 
be   discharged  on   this  ground,  and  If  so,  at  What  stage  of  the  cause  f     Qoere. 
.  Whether,  under  such  a  inle,  the  plaintiff  may  amend  by  adding  a  new  ooont  ?    Qnefe. 
Form  of  rule  for  a  default,  for  want  of  a  plea. 

It  seems,    thatspecial  bail  are  liable  only  to  the  amount  in  the  etc  eiiam. 
Form  of  the  role  to  amend  a  dedaratioa  under  the  l^th  general  rule  of  April  term)1796. 
This  need  not  specify  the  particulars  in  which  the  alnendment  is  to  be  made  : 
But'maybe  general,  that  the  plaintiff  hare  leave  to  amend  the  declaration  on  file 
Without  saying  how.  * 
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ALBANt, 

October,  1823. 

MUMFORD 

V. 
StoCtCBR* 


(a)   m. 

TidfU  ^5,  R. 
jB.  5  Geo.  ^, 
Re^.  i.  Lofft, 
645.  Doue. 
330.  8  T.  R4 
28-9.  1  Ea»U 
90. 
(6)  Turins;  v. 

4oa; 


^^  On  motion  of  Mr.  Foot^  plaintiff 's  attorney,  ORl>EitftSi/ 
that  the  plaintiff  have  leave  to  amend  the  declaration  filed 
in  this  suit." 

An  amended  declaration,  the  same  as  the  second  aboTC 
mentioned,  except  that  the  first  count  was  for  ^670,65^  in« 
stead  of  j674,65,  was  then  filed,  the  rule  to  plead  entered^ 
and  notice,  with  a  copy  of  the  declaration  thus  amended, 
served  on  the  defendant's  attorney,  the  \Oth  of  July*  Of 
this  he  took  no  notice,  and  a  default  for  want  of  a  plea  wa^ 
entered  on  the  1th  day  of  August  following,  thus  : 

^'  On  filing  affidavit,  and  on  motion  of  Mr.  Foot^  attomiej 
for  plaintiff,  cfrdered,  that  the  default  of  the  defendant  for 
want  of  a  plea  to  the  amended  declaration  be  entered*'* 

There  was  no  default  entered  upon  th<3  rule  to  reply. 

On  an  affidavit  of  the  above  facts,  and  of  a  meritori- 
ous defence,  it  was  moved  to  set  aside  the  default,  &c.  for 
irr^ularity ;  and  for  judgment  as  in  ckse  of  nonsuit,  be- 
cause  the  plaintiff  had  not  proceeded  to  trial  according  to 
the  course  and  practice  of  the  Court. 

J.  Si  Tallmadge^  for  the  defendant* 

L*  C*  Fooi^  for  the  plaintiff* 

Curia*  It  is  a  sufficient  answer  to  the  motion  fdr  judg-^ 
hoent  as  in  case  of  nonsuit,  that  no  issue  appears  to  haVo 
heed  taken  on  the  special  pleas. 

In  sdpport  of  the  motion  to  set  aside  tlio  default  for  want 
of  a  plea,  it  is  insisted,  thatthe  debt  in  the  declaration  va* 
ries  in  am6unt  from  the  ac  etiam,  but  we  cannot  listen  to 
&uch  an  objection  from  the  defendant,  at  any  stage  of  tlie 
proceeding^.  It  is  very  doubtful,  whether  even  the  bail 
would  be  heard  on  their  motion  to  be  dischai^ed  for  the  va- 
riance. They  could  suffer  no  injury,  as  they  would  proba- 
bly not  be  liable  beyond  the  sum  in  the  ac  etiam,{a)  We  havo 
examined  the  case  in  Term  fieports/^b)  to  which  the  couDsel 
referred  ufs,  and  it  is  clear  agfiiin^t  the  objection,  as  coming 
from  the  defendant ;  and  it  is  enough  that  the  bail  do  not 
move. 
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The  defendant's  attorney  was  righrf  in  disregarding  the     Albany, 
second  declaration  ;  for  no  rule  to  amend  had  been  entered.     ^^v^J^^^ 
He  pleaded  several  ple&s  to  the  first  declaration,  some  of    Mvatford 
them  special ;  and  before  any  default,  for  not  replying,  was     stqqkzb, 
entered,  the  plaintiff 's  attorney  took  his  rule  to  amend,  and 
filed  and  served  a  third  declaration,  with  notice  of  the  rule 
to  plead,  upon  which  the  default  was  taken,  the  defendant's 
Uttorney  relying  upon  this  also  as  irregular.     It  is  supposed 
to  be  so,  upon  two  grounds  ;  one,  because  the  rule  did  n6t 
specify  the  particulars  in  which  the  amendment  was  allow- 
ed ;  the  other,  that  a  new  count  was  added  to  the  declara- 
tion.    The  8th  rule  of  ^pril  term,  1796,  provides  that  the 
plaintiiT  may,  at  any  time  before  the  default  for  not  reply* 
iog  ^hall  be  entered,  if  the  plea  shall  be  a  special  plea, 
amend  the  declaration*     This  is  of  course,  and  without 
costs.     The  second  declaration  did  not  stand  in  the  way. 
It  was  irregular,  and  properly  treated  as  a  nullity  by  both  ' 
parties.    .No  default  for  not  replying  was  entered,  and  the 
plaintiff  was  in  season  with  his  rule.     We  do  not  think  it 
jiecessary  that  this  rule  should  specify  the  proposed  amend- 
ments.    He  may  amend  his  declaration  in  whole,  or ,  in 
part,  as  he  chooses.     It  is  distinguishable  from  a  special  ap- 
plication to  amend,  where  the  motion  may  be  successfully 
opposed,  or  various  terms  imposed  according  to  circum- 
stances, and  the  nature  of  the  amendment,  sought.    The 
third  declaration  was  served  within  20  days  after  the  pleas 
received,  and  before  the  default  for  not  replying  was  enter** 
ed,  so  that  the  amendment  was  in  time,  either  within  the 
8tb  or  9th  rules  of  Mpril  term,  1 796 ;  that  is  to  say,  whether 
the  defendant  had  pleaded  special  pleas  or  the  general  is- 
9ue« 

It  is  not  necessary  to  say,  whether  the  plaintiff  may,  or 
may  not  add  a  new  count  by  way  of  amendment ;  for  he  has 
not  attempted  this.  He  has  merely  altered  his  first  count. 
The  default  is  regular  ;  but  as  there  is  an  affidavit  of  mer-* 
its,  we  set  it  atsid^  on  payment  of  costs. 

Rule  acoordaj^ly^ 
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CASES 

ARGUED  AND  DETERMINED 

Ur  TBS 

OVTHS 

STATE  OF  NEW-YORK, 

lir  TBBRVART  TERM,  1824,  IN  THE  FORTT-EIOHTB   TEAR  OV  OVR 

UrDEPSNDSVCE, 


Jackson,  ex  dem*  Young  &  Deveaeux,  against  Camp* 

Ejectment,  for  part  of  lot  number  63,  in  the  20th  town''  ^^  ^  '^SyoiI 
ihipy  in  Sangerfieldj  in  the  county  of  Oneida ;  tried  before  poasemoo  of 
his  Honor  (the  late) Mr.  Justice  Platt,  at  theO>m(2a  Cir-  under  ciaimof 


cait,  Ki»>^.r  I9th,  1821.  SJSffiUia, 

It  was  admitted  on  the  trial,  that  the  lessors  of  the  plain-  and      it     is 

tiff  owned  a  part  of  lot  number  63,  and  that  the  defendant  whetfMlrSi? 

owned  a  part  of  lot    number  62,  in  the  20th  township*  ^^^  v^^  to 

be       vnlwl     nf 

The  lands  of  the  respective  parties  adjoined  each  other  up-  not : 

on  a  line  running  east  and  west,  separating  lot  63  from  62.    ,  ?"*  ?^  ^ 

founded  on  % 
deed  of  conveyance,  or  a  writing^,  the  pouession  is  limited  tq  actual  occupancy  and  tubi* 
•tantial  enclosure,  which  muit  be  definite  and  notorious. 

To  support  i|,  constraotive  possession  beyond  these,  g^rounded  ois.  an  actual  occupation 
of  part  only,  it  is  essential  that  the  writii)^  relied  on  as  evidence  of  tiUe,  should  include  tbo 
land  not  occupied. 

Where  one  makes  a  contract  to  have  a  deed,  though  he  eAter  into  possession  of  the  laal 
described  byit,he  is  not  in  i^  situation  to  hold  adversely,  until  the  condition  upon  which 
'  he  eentraotsto  hare  his  deed  is  fulfilled : 

For  such  a  possession  is  not  hostile  in  its  inception. 

To  bar  a  right  of  entry,  a  possession  must  not  only  be  hostUe  in  its  inception,  but  must 
coDtintte  so  for  20  yea^rs, 

Where  one  contracts  for  a  deed,  which  is  afterwards  executed,  this  extinguishes  aU 
cI^Eim  under  the  contract,  e^en  though  the  deed  y^xy  from  the  contract.  The  contract 
beeomes  a  nullity  $ 

Aikd,  aocordiogly,  th^  extent  of  the  adverse  possession,  oiui  noloagar  be  determined  by  the 
contract,  but  must  be  determined  by  the  deed. 

it  is  a  general  lole  Jn  the  lines:  of  description*  oontpined  i^  a  deed  of  oonveyance,  that 
what  is  most,  material  and  oectiUn  shall  control  that  which  is  less  so.  Thus,  a  river,  % 
JCQOwn  stream,  a  ipring,  or  even  a  marked  tree  shall  control  both  course  and  distance* 
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ALBAzrr,  The  lessors  of  the  plaintiff  contended  on  the  trial,  that  the 
^^3^'  defendant  had  wrongfully  extended  his  possession  over  thia 
line  upon  the  land  of  the  lessors  in  lot  63«  The  defendant, 
1st,  denied  this  ;  and  insisted,  2d,  that  if  he  had  so  encroach- 
ed, his  possession  having  been  adverse  for  more  than  20 
years,  hatrr§d  the  plaintiff's  action^ 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
pf  the  Court  upon  a  case* 

For  the  purpose  of  enabling  the  Court  to  determine  the 
extent  and  nature  of  the  adverse  possession,  and  to  settle  the 
location^  a  map  was' made  a  part  of  the  case.     The  principal 
boundaries  of  the  premises  imm^diatelj  in  question,  were 
denoted  by  letters  place4  upon  this  map,  and  lots  54, 55,  62 
and  63,  adjoining  each  other,  were  laid  down  and  subdivided, 
BO  as  to  exhibit  the  position  of  the  premises  in  relation  to 
other  parts  of  the  ti-act.     This  map  was  referred  to  in  the 
argument,  and  (as  will  be  seen)  in  the  opinion  of  the  Court. 
But  though  the  map  be  material  in  reference  to  tlie  interests 
of  the  parties  immediately  concerned  in  the  caufte,  and  tho' 
the  details  of  fact  may  not  be  readily  comprehended  with- 
out it ;  yet  it  is  conceived  that  the  principles  of  law,  as  lai^i 
down  and  applied  by  the  Court,  will  be  sufficiently  under* 
stood  by  the  profession,  without  seeing  the  lines  upon  which 
the  questions  of  fact  depended.     The  evidence  contained  in 
the  case  was  voluminous,  and  need  not  be  stated  at  length ; 
and  the  correct  abstract  given  b^  th^  Judge,  who  delivered 
the  opinion  of  the  Court,  renders  a  sumipary  unnecessary 
in  this  place. 

The  cause  was  aiigued  at  the  last  May  term,  by  H.  R% 
Siorrs^  for  the  plaintiffj  and  TalcoU,  (Attorney  Genera}) 
for  the  defendant* 

Storrs^  for  the  plaintiff,  cited  Jackson  y*  HarUr^  (14  Jb&su 
226;)  The  same  v.  Waters^  (12  John.  365  ;)  Ri^ard  \. 
Williams,  (7  Wheat  Rep.  59  ;  1  Phil.  Ev.  187-8,)  aad 
Prayy.  Pierce,  (7  Mass*  Rep.  38 1.) 

Thlcolt,  (Attorney  General)  for  the  defendant,  cMed 
Tomb,  q.  U  V.  Shemaiood,  ( 1 3  JoAn»  289  ;)  Stu^ttanl  V^ 
TVrnpim^  ^  Dunham,  (9  John*  €1.)    And  uqw^ 
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WooDWoKTH,  J.  delivered  the  opinion  of  the  Goiirt  t 
The  outlines  of  township  No.  20,  and  lines  to  divide  it 
Into  quarters,  were  run  bj  the  Surveyor  Gem^ral.    The  lots, 
though  laid  down  on  thfe  map,  were  not  actually  surveyed  ; 
the  courses  only  being  marked  by  monuments  on  the  quar- 
ter linesi     John  Tdyler  and  others  became  proprietors  of 
this  township*     Sanger  tSiA  Morgan^  in  1791,  were  agents 
to  survey  out  and  selL     They  employed  one  Smith  to  sur- 
vey, according  to  the  Surveyor  General's  survey  or  map^ 
He  committed  so  mady  mistakes,  that  no  return  was  made* 
In  the  year  following,  bdng  1792^  he  made  a  new  survey, 
which  was  acted  upon,  ever  after,  by  the  proprietors.    The 
Controversy  in  this  cause  is  as  to  the  line  between  lots  No. 
62  and  63 — the  defendant  claiming  to  hold  up  to  the  old  line, 
as  the  north  line  of  62.  and  the  plaintiff  to  the  new  line,  as 
&e  south  line  of  63»     The  first  is  the  erroneous  line  run  by 
Smt^A^-the  other  is  the  correct  line,  according  to  the  second 
survey.     It  appeared,  that  on  the  1th  October^  1791,  Dytir 
and  Peck  had  their  names  entered  in  Sans^er^s  book  of  sales, 
for  lot  62.    Oh  the  7th  Aprils  1792,  a  payment  of  £20,  was 
made  to  Sans^er.    He  gave  a  receipt,  which  specified  th6 
price  and  terms  of  the  contract,  and  referred  to  the  Survey* 
or  GeneraPs  survey  and  map.     The  township  was  not  divi- 
ded among  the  proprietors,  until  after  the  completion  of 
the  second  survey* 

On  the  ISth  December,  1794,  JohnTayUr  conveyed  lot 
€2  to  Dt/er  and  one  Thompson.     The  lot  is  descfibed  as 
bounded  on  the  north  by  6.3,  on  the  west  by  55,  on  the  east 
liy  parts  of  69  and  70,  and  on  the  south  by  61  *   On  the  26th 
March,  1796,  Dyer  executed  to  the  defendant  a  bond,  con- 
ditioned for  the  conveyance  of  a  part  of  lot  62,  containing 
90  acres,   described  as  beginning  at  the  northwest  comer 
of  the  lotfc     On  the  22d  Mpril,  1 797,  Dyer  gave  the  defen- 
dant a  deed,  described  as  in  the  bond,  except  as  to  the  place 
of  beginning,  which  is  in  the  following  words :  ^^  beginning 
at  the  northwest  comer  of  said  lot,  at  a  stake  and  stones, 
and  the  northwest  cornier  of  the  improvements  on  said  lot.^^ 
The  stake  and  stones  were  set  by  Smith,  at  this  place,  in 
his  first  survey.    He  ascertained  the  comer  by  ranning  a 
tiae  from  the  Surveyor  General's  stake,  (set  for  the  south' 
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west  corner  of  54,  and  the  northwest  comer  of  55,)  on  the 
quarter  line,  to  the  stake  and  stones  put  up  for  the  northwest 
comer  of  63.  TVk  old  line,  so  called,  between  6S  and  63,  cor<> 
responds  with  the  Surveyor  GeneraPs  stake  on  the  quarts 
line.  SmUh  ran  according  to  the  Surveyor  General's  stakes  or 
monuments,  but  could  not  make  some  of  his  lines  meet  and 
close.  In  his  second  survey  he  departed  in  some  instanced 
from  the  stakes,  from  regard  to  distances.  In  March  or  A* 
pril,  1 792,  Dyer  commenced  an  improvement  at  the  nortir- 
West  comer,  as  fixed  by  Smith  ;  it  contains  3  acres,  2  rods  and 
1'5  perches.  The  residue  of  the  land  in  dispute,  and  lying  east^ 
is  wood  land.  In  running  the  north  and  south  lines  of  the  lots 
in  1 79 1 ,  Smith  took  a  wrong  stake,  belonging  to  another  town- 
ship, as  a  place  of  beginning,  in  consequence  of  which,  the 
line  running  north  and  south  as  the  division  line  between 
lots  54  and  63,  and  55  and  62,  is  35  rods  too  far  west.  A*^ 
bout  20  years  ago,  all  that  part  of  54,  which  lies  between 
the  first  line  run  north  and  south  and'  the  second,  were  con^ 
teyed  to  Benjamin  KnowUon^  Under  whom  the  plaintiflT 
claims.  Samuel  Stevens^  who  owns  a  part  of  62  next  east 
of  the  defendant,  claims  only  to  the  new  line  north,  and  R^ 
Pairickj  still  farther  east,  holds  in  like  manner.  Burch^  next 
east  of  the  plaintiff  in  63,  holds  down  to  the  new  line* 
They  considered  it  the  true  line* 

When  lyyer^s  name  was  entered  in  the  agent's  book,  for 
lot  62,  no  description  of  the  lot  Was  given.  When  he  m^de 
a  payment,  the  receipt  referred  to  the  Surveyor  General^s 
survey  and  map.  By  the  act  of  25/A  February^  1 789,  (9  voU 
GrehnL  ed.  265)  the  Surveyor  General  was  directed  to  erect 
a  mark  or  monument  at  the  ends  of  the  outlines  of  the  town-^ 
ship,  and  at  the  termination  of  every  50  chains  between  the 
same,  where  local  circumstances  would  admit  the  outlined 
to  be  straight,  and  then  to  run  a  line  parallel  to  any  of 
the  straight  lines  of  the  township,  and  another  line  at  ri^it 
angles  with  such  parallel  line,  to  be  marked  in  like  manneTi 
so  as  to  divide  the  township  into  four  equal  parts. 

When  Smith  made  his  second  survey  in  1792,  by  running 
the  east  and  west  lines  according  to  the  stakes,  they  did  not 
meet ;  it  became  therefore  impracticable  to  run  out  the  lots 
in  this  manner;  some  of  the  stakes  on  one  line,  m  some  hi* 
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stances,  would  be  more  than  50  chains  apart.  On  the  other 
line,  to  which  the  line  dividing  the  lots  was  to  be  extended, 
they  might  be  exactly  50  chains  {rojn  each  other,  and  thas 
running  a  line  from  one  stake,  would  not,  in  every  instance, 
strike  the  other.  In  the  second  survey,  where  the  lines 
would  not  meet  the  stakes,  he  regarded  distance,  thereby  ma- 
king the  lines  close. 

The  first  contract  with  Di/er,  undoubtedly  gave  him  as 
the  north  line  of  62,  a  line  to  be  run  east  from  the  Survey- 
or General's  stake  on  the  quarter  line.  His  first  improve- 
ment, however,  was  not  on  lot  62.  If  the  north  line  is 
run  in  this  manner,  the  north  west  corner  would  be  at  the 
letter  B.  It  is  abundantly  proved,  that  the  north  and  south 
line  running  from  the  corner  at  A,  is  not  the  west  line  of  lot 
62  and  63,  but  is  35  rods  too  far  west — so  that  as  to  the 
small  parcel  improved,  Dtftr^s  contract  did  not  cover  it  \ 
but  the  deed  from  Dytr  to  the  defendant,  does  include  a 
part  of  the  improvement,  as  will  hereafter  be  shewn.  The 
actual  occupancy,  for  more  than  20  years,  is  sufficient,  thus 
far,  to.  defeat  the  plaintiff's  recovery.  Between  this  im- 
provement and  the  line  from  B  to  C,  (the  true  division  line 
between  lots  54  and  63)  there  remains  a  small  parcel  of  land 
not  improved,  of  which  the  defendant  also  claims  to  be  io 
possession  ;  to  a  part  of  this  he  does  not  make  out  a  good 
adverse  possession,  because  not  included  within  the  bounds 
of  his  deed.  An  entry  under  claim  of  title,  is  generally  suf- 
ficient, and  it  is  not  material  whether  the  title  prove  to 
be  valid  or  not.  If  the  claim  of  title  is  not  founded  on 
a  deed  or  writing,  the  possession  is  limited  by  actual  oc- 
cupancy, and  substantial  enclosure,  definite  and  notorious* 
according  to  the  doctrine  laid  down  in  Jackson  v.  Schoow 
maker  J  (2  John.  230.)  If  the  claim  is  under  a  writing,  as 
in  this  case,  possession  and  improvement  of  part  of  a  lot 
will  give  a  valid  constructive  possession  of  the  residue,  al- 
though not  improved  ;  but  it  is  essential  to  support  such 
constructive  possession,  that  the  writing  relied  on  as  the  ev- 
dence  of  title,  should  include  within  its  boundaries,  the 
land  not  occupied  and  improved.  If  it  does  dot,  it  would  be 

absurd  and  unjust  to  allow  a  tenant  to  hdd  adversely,  land 
Vol.  K  77       •  ^ 
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ALBANY,  oil  which,  bj  his  own  shewing,  he  is  merely  a  naked  possessof* 
This  Court  has  so  decided  in  Jackson^  ex  dem,  Gilliland,  v* 
Doty  «Jr  WoodrHff^{a)  at  the  last  August  term.  The  same  prin-' 
ciple  was  decided  previously,  and  referred  to  in  the  last  case« 
Dycr^s  contract  does  not  include  this  parcel  lying  in  54  ; 
there  could  not  be  any  claim  of  title  under  it,  to  that  extent. 
A  mere  con-  There  are,  however,  conclusive  objections  against  any 
d^  th*^  h  ^'^™  ^^  adverse  possession  under  the  contract  made  with 
the  purchaser  Sanger.  That  agreement  did  not  place  Dyer  in  a  situation 
do^'not  plaoe  *®  Commence  holding  adversely,  until  he  performed  the 
him  in  a  situ-  condition.     The  land  still  belonffcd  to  (he  proprietors  of 

ation    to  hold  °  jT     '^ 

adverselj,  till  tbe  township.  Whether  he  ever  would  perform  was  con- 
^*^ron"^f  ^'"S®'^'*  There  is  no  evidence,  that  previous  to  the  deed 
the  purchase  given  by  Taylor  in  1794,  Dyer  pretended  he  had  a  title  to 
€he  purohase  ^^  lands,  Or  supposed  that  the  receipt  given  in  1792,  con- 
money  ;  such  ferred  any.  He  entered  on  the  lot,  it  is  true,  but  it  was  ne- 
not  being  hos-  cessarily  subject  to  the  right  of  turning  him  off,  if  he  neg- 
iteVo  ***  "*'  lected  to  make  full  payment.  The  possession,  therefore, 
To  bar  an  when  taken,  had  not  the  characteristics  to  constitute  it  ad- 
pmgession  *  vcfse.  It  was  not  hostile  in  its  inception.  On  the  non- 
muft  not  only  performace,  Dyer  would  become  liable  to  be  turned  out  as 

be  hostile    m  ■  ,  -i  i     •      i    ^     •  r      t 

its  inception,  a  trespasser,  and  responsible  m  that  character  for  the  mesne 
S!ie"'"» "" for  P^^fits,  as  in  Smith  y.  Stewart,  (6  John.  46.)  So  also  in 
20  years :  Jackson  V.  Bard^:{A  John.  230,)  where  A  went  into  posses- 
one 'contracts  sion  under  an  agreement  made  with  B  to  purchase  :  after- 
for  a  deed,  ^^rdd  C  Went  into  possession  under  an  agreement  with  A, 
wards  execn-  for  the  purchase.     Subsequent  to  the  entry  of  C,  A  took  a 

^ffuidtiM  ^all  ^^^^  ^^^^  ^'  *"^  S^^®  ^  mortgage.     It  was  held  this  was 
claim     under  not  an  adverse  holding  :  it  was  not  hostile  to  B^s  title* 
€ven  ^though      There  is  another  objection  against  setting  up  any  adverse 
the  deed  vary  possession  Under  the  contract.  ^  Such  possession  inust  not 

from   the  con-  *  •  .  - 

trUct ;  only  be  hostile  in  its  inception,  but  must  continue  so  for  20 

tentof  ^e5"  y^^rs.  Brant  v.  Ogden,  (l  John.  156.)  When  Dyer  received 
▼erse  possess-  a  deed  for  lot  62,  the  contract  became  merged.  If  tbeboun- 
regulated  by  daries  of  the  lot,  as  contained  in  the  contract,  varied  from 
!!l!  ^t^fl^^*  ^®  deed,  and  included  more  land,  by  accepting  the  deed, 
all  claim  nnder  the  contract  was  abandoned.  Thus  in 
Houghtaling  v.  Lewis^  {10  John.  ^97.)  it  was  held,  that 
a  deed  accepted  in  pursuance  of  articles  of  agreement,  i^ 


the  contract. 
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prima  facia,  evidence  of  the  execution  of  the  whole  con- 
tract ;  that  the  rights  and  remedies  under  it  are  determined, 
and  the  original  contract  becomes  null  and  void  ;  so  that  if 
the  quantity  of  land  conveyed,  fall  short  of  that  agreed  to 
be  conveyed,  no  action  lies  upon  the  original  covenant. 
Nothing  can  be  more  reasonable  than  this  doctrine.     It  is 
in  point,  as  to  this  part  of  the  case,  and  confines  both  the 
title  and  possession  to  the  lot  as  described  in  the  deed  from 
Taifler.     The  right  to  the  3  acres  rests  on  other  ground  al- 
ready shewn,  to  wit,  actual  occupancy.     The  description 
of  the  lot  as  conveyed  by  Tayler^  makes  the  new  line  the 
northern  boundary.      That  is  the  legal  construction  ;  for  it 
appeared,  that  the  proprietors  divided  and  have  uniformly 
acted   upon  the  second  surv^ey  :  consequently,  Toy/cr  re- 
ceived the  lot  acccording  to  tliat  survey*     It  would  be  con* 
trai'y  to  the  acts  and  intentions  of  the  parties,  and  not  re- 
quired by  the  words  of  the  deed,  to  say,  that  ^'  north  by  lot 
No.  63,^^  did  not  intend  the  second  line  run  by  Smithy  which 
Sanger  testifies  was  the  true  line.     There  is  no  reference  to 
the  Surveyor  General's  survey  in  this  deed.     If  the  deed  of 
Taylcr  included  the  land  between  the  old  and  new  line^ 
there  could  be  no  question  as  to  the  possession  ;  for  the  teal 
title  would  be  in  the  defendant :  this  is  not  pretended — be 
relies  on  possession  only.     A  few  years  since,  the  defendant 
pointed  out  the  corner  of  lot  62,  to  Salsbury^  which  is  at 
letter  D,  on  the  map,  and  corresponds  with  the  second  sur-  ' 
vey.     I  think  I  have  clearly  shown,  that  Dyer  could  not 
have  a  constructive  possession  between  the  two  lineS)  his 
deed  not  including  the  land.  ^ 

It  remains  to  ascertain  the  extent  of  the  defendant's 
.adverse  possession.  The  deed  from  Dyer  to  the  defen-  • 
dant,  is  dated  April  23,  1797.  The  description  given 
as  the  north  west  comer  of  the  lot,  I  admit,  is  on  the 
old  line,  but  within  the  bounds  of  lot  64.  This  was  co* 
lour  of  title  for  the  defendant,  and  sufficient  lor  the 
commencement  of  a  good  adverse  possession  of  the  land 
comprised  within  its  boundaries,  but  no  more.  What* 
ever  may  have  been  Dyer^s  title,  or  possessory  right,  he 
professes  to  sell,  and  the  defendant  to  buy,  no  more  than 
according  to  this  description.    The  deed  is  the  only  evi* 
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dence  of  any  right  in  the  defendant.  When  he  claimed  to 
hold  to  the  old  line,  it  was  under  title  derived  from  this 
conveyance.  If  Dyer  had  a  possessory  right  remaining 
in  him  under  the  contract,  he  does  not  transfer  that  to  the 
defendant,  and  without  some  transfer,  the  defendant  could 
not  succeed  to  it.  But  it  is  evident,  the  parties  acted  under 
different  views.  They  considered  the  deed  as  ample  for 
their  purpose.  The  question,  then,  is  brought  to  this  ;  How 
must  the  northern  boundary  in  the  deed  to  the  defendant 
be  run  ?  The  deed  says,  "  running  east  until  it  strikes  the 
west  line  of  William  Jl  Stevens^  land."  The  same  is  now 
owned  by  R.  Patrick.  Thq  line  of  Stevens  terminates  on 
the  new  line,  for  his  land  is  in  62,  and  it  has  already  been 
demonstrated,  that  the  new  line  is  the  true  north  line  ol 
that  lot,  according  to  the  deed  of  Tayler.  Patrick  derived 
title  from  Dyer  under  that  deed  ;  the  true  line  of  W.  Patrick 
is  reduced  to  certainty,  and  to  that  the  defendant'6  deed  re- 
fers. Patrick  testifies,  that  William  Stevens  had  always  in* 
formed  him  the  new  line  was  the  true  one.  This  point  be- 
ing established,  the  course  mu$t  yield  to  theobject)  at  the 
termination  of  the  line,  which  is  fixed  and  certain.  The 
line  must  be  run  from  the  point  A,  on  the  map,  to  the  north 
west  corner  of  W.  Stevens^  (now  J?.  Patrick^s)  I^nd. 

The  general  principle  adopted  in  such  case^is,  that  what  is 
most  material  and  most  certain,  shall  control  that  which  is  less 
material  and  less  certain.  Thus  a  river,  a  known  stream,  a 
spring,  or  even  a  marked  tree,  shall  control  both  course  and 
distance.  Newton  \»  Prior^  (7  Wheaton^  10.)  So  also  in  Pres^ 
ton  V.  Bowman,  (6  Wheaton,  582,)  it  is  laid  down  as  an  nni* 
versal  rule,  that  course  and  distanceyield  to  natural  and  as- 
certained objects.  These  principles  decide  how  these  lines 
arc  to  be  run.  An  east  line  will  never  reach  the  object  ^v- 
eti — it  must  be  considerably  south  of  east.  It  must  be  a  dl* 
rect  line  from  A  to  the  line  of  W.  Stevens^  and  consequent* 
ly  leaves  a  portion  of  the  wood  land  claimed  by  the  defen- 
dant without  the  bounds  of  his  deed.  To  that  part  he  can- 
not establish  an  adverse  possession,  while  the  land  is  not 
improved.  The  residue  lying  between  the  old  and  new  line, 
19  protected  by  an  adverse  possession  of  more  than  20  years. 
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I  am  of  opinion  that  judgment  be  entered  for  the  plain*     Albany, 
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Jackson,  ex,  dem.  Jacob  P.  Weidm an,  against  Hubble. 

£j£CTMENT,  for  premises  situate  in  the  tow^  of  Bern,  in  gellio*^*"^^**^} 
the  county  of  Albany^  tried  at  the  Albany  circuit,  in  October,  lands,  wiihoat 
1821,before  bis  Honor,  Mr.  Justice  WooDWORTH,  when  aver*  ^^^  bT'qaJ 
diet  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  claim  deed. 
Court  on  a  case,  of  which  the  following  is  a  brief  abstract :      po^essory^^tie 

On  the  3d  of  March,  1787,  Stephen,  Van  Rensselaer  con-  *^^     nothing 

*  .  more: 

?ejed  to  Jacob  Weidman^  a  farm  of  26 1  acres,  including  the  And  though 
premises  in  question.  Jacob  Wtidman  had  a  son,  Petrus,  Isterwhrd^^^Z 
who  was  introduced  as  a  witness  for  the  plaintiff,  and  testi-  quire  the  ab. 
fied,  that  on  the  7th  o{  J^ovemberj  1803,  he  (Petrus)  was  in  Jhidl  not  inure 
possession  of  the  whole  farm,  claiming  it  as  his  own.    On  ^  *^«  benefit 

.  .  .  of  the  grantee : 

that  day,  bis  father  being  still  living,  (and  he  lived  several  otherwise, 
years  afterwards)  Petrus  conveyed  100  acres,  being  the  east-  ^Scn^^  ^ih 
em  part  of  this  farm,  by  deed  of  quit  claim  to  his  son  /•  P.  warranty. 
Weidmany  the  lessor  of  the  plaintiff.  This  100  acres  iiiclu-  caae  It^rouid 
ded  the  premises  in  question,  which  are  a  strip  of  33  acres,  <*P«rate  as  an 
lying  along  the  western  line  of  the  100  acres.  The  lessor  of  avoiding  cir- 
^e  plaintiff  took  actual  possession  of  the  land  included  in  <^Qi^oi  action. 
faig  deed,  except  the  23  acres.  Jacob  Weidman  died  in  1 806  ;  in  possession  of 
and  on  the  Wh  of  February,  1810,  Petrus  Weidman  comej'  {^^J  blT/hiv! 
ed  to  Paul  Weidman  and  the  defendant,  all  the  land  con-  ^s  ^o  other 

right,  ciinveyi 

the  land  bj  quit  claim  deed  ;  and  the  grantee  enters  npon,  and  improres  part,^^^^^*^?  ^i,^^ 
according  to  hi»  deed,  the  possession  of  the  residue  continuing  tn  the  grantor,  ^^  possession 
of  the  grantor  is  the  possession  of  the  grantee ;  and  the  latter  may  mainta^  ejectment 
grounded  upon  such  a  possessito  against  the  grantor  or  any  one  who  is  in  b7  subsequent 
possession  without  title : 

For,  in  ejectment,  where  neither  party  has  title,  the  one  shewing  the  prior  possession 
sh^l  recover,  unless  the  last  possession  have  been  adverse  for  20  years. 

Where  A,  in  possession,  conveys  land  to  B,  the  entry  of  B,  and  actual  possession  of  part, 
if  a  valid  possession  of  the  whole. 

Wher«  two  a<\ioining  owners  of  land  have  agreed  on  a  <li vision  line  between  them,  and 
held  and  occupiea  accordingly  for  29  or  30  years,  they  are  concluded,  and  the  line  cannot 
be  questioned  by  either  party,  though  it  be  not  aocordiDg  to  their  title. 
^Tfae  grantor  in  a  quitclaim  deed  is  a  competent  witness  for  the  grantee,  in  ejectment 
brought  by  the  latter  for  the  land  conveyed. 
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veyed  by  Van  Rensselaer  to  Jacob  Weidman,  excepting  100 
acres,  stated  in  the  deed  to  have  before  been  conveyed  by 
Petrus  Weidman  to  Jacob  P.  fVeidmaji^  directly  on  the  east 
end  of  the  before  described  premises.  The  lessor  of  the 
plaintijfT  never  had  actual  possession  of  the  23  acres.  Pe- 
tnis  Weidman  swore  that  the  deed  of  1 803  was  executed  the 
day  it  bore  date;  and  that  he  inherited  the  261  acres  from 
bis  father,  Jacob  Weidman. 

The  defendant's  counsel  then  read  in  evidence  a  deed, 
with  warranty  and  covenants  of  seisin^  &c.  from  Petrus 
Weidman  to  the  lessor  of  the  plaintiff,  dated  Jtfay  13/A,  1810, 
purporting  to  convey  100  acres  of  land,  the  description  of 
which  included  the  lessor's  actual  possession  only  under  his 
first  deed,  excluding  the  23  acres,  and  to  make  up  the  100 
acres,  extended  south  of  Foxen  creek,  which  intersected  the 
original  farm ;  and  this  last  deed  covered  a  few  acres  before 
donveyed  to  the  defendant.  This  deed  was  given  pursuant 
to  a  survey  of  one  Barber^  made  at  the  joint  request  of -Pc- 
trus  Weidman  and  the  lessor  of  the  plaintiff. 

Jacob  Weidman^  junior^  bought  the  land  on  the  east,  and 
Johannts.  Fischer  on  the  north  of  the  original  farm  ;  and  as 
long  ago  as  29  or  30  years,  the  eastern  and  northern  bound- 
ary of  the  100  acres  had  been  agreed  upon,  designated  by  a 
line  of  marked  trees,  and  surveyed  by  one  Hunn,  in  behalf  of 
Petrus   Weidman  and  Jacob   Weidmany  jtmior^  the  latter  of 
whom,  with  Vischer,  bad  respectively  taken  conveyances 
and  held  according  to  the  survey,  which  also  corresponded 
with  the  actual  possession  of  the  lessor  of  the  plaintiff.  Jacob  J.. 
Weidman  succeeded  to  the  possession  o{  Jacob  Weidman  Jun- 
ior.    The  adjoining  lands  had  been  held  according  to  this  sur- 
jfey,  up  to  the  time  of  the  trial,  though  the  description  in  the 
deed  from  Van  Rensselaer  extended  as  to  part  of  the  divis^ 
ion  line  agreed  upon,  fi^rther  east  than  this  line.     The  pre- 
mises in  question  had  again  been  surveyed  in  December^ ' 
1 8 1 5,  by  one  Rosekranee^  according  to  the  old  line  of  marked 
trees.     This  map  was  produced  on  the  trial,  and  also  made 
a    part    of    the   case.     It  gave  tbe   plaintiff  23    acres, 
as  included  in  the  deed  of  1803,  which  were  in  tb^  defen«^ 
dant's  possession. 


'-  -I 


OP  THE  STATE  OF  NEW-YORK. 


615 


When  Pelrus  Weidman  was  offered  as  a  witness,  he  was 
objected  to,  as  interested,  having  entered  into  a  covenant  of 
warranty  in  the  deed  of  1810;  but  the  plaintiff's  counsel 
disavowing  an  intention  to  go  for  any  part  of  the  land 
covered  by  this  deed,  which  were  not  included  in  the 
deed  of  1 803,  and  to  admit  the  plaintiff  to  be  in  pos- 
session of  all  the  land  which  it  contained,  except  certain 
land  lying  on  the  soufh  side  of  the  creek,  and  east  of  the- 
line  of  marked  trees,  the  Judge  overruled  the  objection. 

The  case,  of  which  conveyances  were  agreed  to  be  made 
a  part,  was  drawn  up  by  the  attorneys  at  great  length.  Sev- 
eral maps  were  also  made  a  part  of  the  case ;  but  the  above 
facts,  connected  with  those  stated  in  the  opinion  of  the 
Court,  areall  which  are  deemed  material  to  present  the  points 
of  law  raised  by  the  counsel,  and  decided  by  the  Court. 

The  cause  was  first  argued  in  January  term,  1823,  by  /. 
/.  Ostrander  and  S.  Jl.  Foot,  for  the  plaintiff,  and  E.  Will^ 
iams  and  /•  Hamilton^  for  the  defendant ;  and  Mr.  Faot  and 
Mr.  Williams  argued  it  again  before  the  present  bench,  at 
the  last  May  term. 

For  the  plaintiff  it  was  contended, 

1.  That  Pe/ri«  W^cidwfl/i  was  properly  admitted  as  a*  wit- 
aess. 

^.  That  the  100  acres  mentioned  in  the  deed  of  November 
7th,  1803,  must  be  located  according  to  the  boundaries  of 
the  farm,  as  established  and  held  by  Petrus  Weidmqn  at  the 
time  of  the  execution  of  that  deed. 

3.  That  the  deed  of  the  \Zih  of  May,  1810,  is  inopera- 
tive and  void. 

4.  That  from  the  evidence  in  the  case,  the  plaintiff  is  ett-- 
titled  to  recover  23  acres  of  land. 

For  the  defendant  it  was  insisted, 

1.  That  the  deed  of  the  1th  November^  1803,  is  inopera- 
tive and  void. 

2.  If  valid,  the  location  made  under  it  by  the  lessor  of  the 
plaintiff  is  erroneous. 

3.  The  lessor's  deed,  of  the  13/A  of  May,  1 810,  is  valid. 
This  deed,  with  his  acts  in  taking  it,  and  in  locating  before 
4pd  ailer  its  execution,  apd  in  claiming  under  it,  operate  as 
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a  sarrender  of  the  first  deed,  or  as  an  estoppel  against  any 
claim  under  it,  and  are  conclusive  against  him. 

4.  Pctrud  Weidman  was  improperly  admitted  as  a  wit- 
ness. 

WooDWORTH,  J.  On  the  lihKoxtmbery  1 803,  Peirvs 
Weidman,  for  the  consideration  of  |500,  bargained,  sold  and 
quit -claimed  to  the  lessor  of  the  plaintiff,  a  parcel  of  land 
described  in  such  manner  as  to  contain  100  acres.  The 
boundaries  are  sufficiently  definite  to  admit  of  accurate  lo- 
cation. By  the  m  ap  of  Rosekrance^  a  surveyor,  marked  B, 
it  appears  that  the  defendant  is  in  possession  of  23  acres,  in- 
cluded in  the  deed. 

It  is  contended,  that  this  conveyance  is  inoperative  and 
void.     On  the  3d  March,  1 787,  Stephen  Van  Rensselaer j  the 
common  source  of  title,  conveyed  to  Jacob  Weidman^  the 
father  of  Peirus,  a  (arm  comprising  the  premises  in  question. 
Jacob  Weidman  died  14  or  15  years  before  the  trial,  which 
fixes  the  period  of  his  death  about  the  year  1806.    There  is 
no  proo^  that  he  ever  granted  or  released  any  part  of  his 
farm  to  Petrus.    The  only  evidence  we  have  on  that  subject, 
is  derived  from  th^  witness,  Petrus,  who  says,  that  at  ftie 
time  he  executed  the  deed  to  the  lessdr  of  the  plaintiff,  he 
was  the  owner,  and  in  possession  of  the  farm.  This  not  be- 
ing competent  evidence  of  title,  and  the  plaintiff  having  pro- 
duced no  other,  Jacob  Weidman  must  be  considered  as  actu- 
ally seized  at  <hat  time,  and  Peirus  as  having  possession 
merely,  claiming  title.     If  so,  what  passed  by  this  quit-claim 
deed?     In  Co.  LitU  s.  346,  265,  5.  it  is  laid  down,  that  no 
right  passeth  by  the  release,  but  the  right  which  the  releasor 
hath  at  the  time  of  the  release  made,  as  if  the  son  release  to 
the  disseisor  of  his  father,  all  the  right  which  he  hath  or  may 
have,  without  clause  of  warranty.     After  the  death  of  his 
father,  the  son  ma'y  enter  against  his  own  release,  because  he 
bad  no   right  at  all  at  ihe  time  of  the  release    made^ 
the   right  being,  at  that  time,  in  the  father.     In  the  case 
of  McCracken  v.  Wright^  (14  John.  194)  this  doctrine  is  re- 
cognized.    The  conveyance,  in  that  case,  was  like  the  pre- 
sent — ^it  granted,  bargained,  sold  and  quit-claimed  all  th^ 
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jgrtotor's  bounty  landa  for  his  services  during  the  revolution- 
aiy  war  ;  bat  at  the  time  he  had  no  title.    It  was  held  that 
no  title  not  tiien  in  esse  would  pass,  unless  there  was  a  war- 
ranty in  the  deed,  in  which  case  it  would  operate  as  an  estop- 
pel, for  avoidii^  circuitj  ot  action.    The  deed  then  con- 
rejred  no  title  to  the  land.    It  transferred  to  the  lessor  of  the 
plaintiff  ft  possessory  title  only.  On  the  1  Stk  February  y  1810, 
Feirus  Weidiman  conveyed  to  PcmI  Weidman  and  the  defen- 
dant, all  the  land  described  in  the  deed  of  March  3,  1787, 
from  Stephen  PanRensHlatr^  excepting  100  acres,  started  to 
have  been  deeded  by  Peirus  Weiimdn  Ui^aeob  P.  Weidman^ 
directly  on  the  east  end  of  the  before  described  premises. 
At  this  date  Jacob  Weidman*  the  original  grantee,  was  dead. 
The  exception  evidently  refers  to  the  deed  of  1 803,  and  in* 
tended  that  the  100  acres  should  be  located  according  to  its 
^undaries.     To  that  parcel  the  defendant  acquired  no 
fight.     It  includes  33  acres  of  land,  in  the  possession  of  the 
defendant.    This  fact,  merely,  cannot  avail  the  plaintiff; 
for  he  must  recover  by  the  streogth.  of  his  own  title.  The  alle- 
gation, that  Petrus  had  deeded  100  acres,  does  not  validate 
the  first  deed,  but  leaves  it  to  its  legjptl  operation.    It  is  refer-. 
red  to  as  matter  of  description,  by  which  to  locate  the  100 
acres  excepted. 

The  deed  of  IZth  May^  1810,  can  have  no  effect  upon  the 
present  controversy,  unless  it  be  considered  as  a  surrender 
o(  all  the  right  acquired  by  the  lessor  under  the  first  deed.    If 
^  that  is  abandoned,  by  accepting  the  second  deed,  then  it  fol- 
lows that  the  plaintiff  cannot  recover  in  this  action ;  for  al- 
though the  defendant  has  no  title  to  the  23  acres  sought  to 
be  recovered,  neither  has  the  plaintiff.    On  this  principle, 
Petrus  Weidman  has  both  the  right  of  possession  and  title  to 
the  23  acres.    But  the  second  deed  oqght  not  to  be  consid- 
ered as  a  surrender  of  the  first.    As  far  as  it  extends,  it  is 
consistent  with  it,  for  it  conveys  a  part.    The  evident  inten- 
tion of  Petrus  Weidman  was,  that  his  son  Jacob  should  have 
100  acres  from  the  east  part  of  his  farm.    It  is  clear,  from 
both  deeds,  that  the  east  line  was  not  to  be  governed  by  the 
courses  and  distances  in  the  deed  from  Stephen  Van  Rensse- 
faer,  but  by  the  line  settled  between  Jacob  Weidmfln,  the  first 
Vol.  I.  78 
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grantee,  and  his  son,  Jacob  Weidman^jun*  many  years  h€* 
fore,  and  corresponding  with  the  marked  trees.    This  tine 
did  not  extend  so  far  east  as  the  line  in  the  original  deed* 
In  pursuance  of  this  agreement,  Thomas  Hun  made  a  sur- 
vey, and  subsequently,  when  Jacob  Weidman^jun.  obtained 
a  deed,  in  1 800,  his  west  line  extended  to  the  line  run  hyHan. 
The  deed  of  Mat/^  1810,   was  given   under  a  niiisap* 
prehension  of  the  rights  of  the  parties.     In  the  first  place, 
it  was  not  competent  for  Petrus  JVeidman^  after  he  had  con* 
veyed  to  the  defendant,  to  grant  land  not  included  in  the  ex- 
ception.   The  land  excepted  lies  on  die  north  side  of  th^ 
creek,  but  the  second  deed  conveys  to  the  lessor  several 
acres  lying  on  the  south  side.     If  Petrus  had  a  right  ta 
convey  in  this  manner,  the  deed  does  not  include  the  quan- 
tity of  100  acres,  beause  the  east  boundary  is  declared  to  be 
the  division  line  between  Petrus  Weidman  and  Jacob  Weid'^ 
manj.jun.  which  must  be  understood  as  the  line  agreed  on, 
according  to  Hun^s  survey.     It  could  not  refer  to  (be  east 
line,  in  the  deed  from  S.  Van  Rensselaer  to  Jacob  Weidman^ 
but  the  line  established  between  them,  and  by  which  their 
possession  had  been  uniformly  held«     Barber^  the  surveyor, 
misapprehended  the  legal  construction  of  the  deed,  disregar* 
ded  the  line  knoWh  and  recognized  between  the  parties, 
and  followed  the  original  easterly  line,  in  the  deed  of  1787, 
to  Jacob  Weidman.    In  this  manner,  and  including  the  tani 
on  the  south  side  of  the  creek,  the  deed  is  said  to  contain 
100  acres.     Barber  admits,  if  the  east  line  is  governed  by 
the  marked  trees  it  will  fall  short.     If  the  east  boundary,  as 
adopted  by  the  parties,  had  been  followedtn  Barber*s  survey, 
the   west   line   must   necessarily    have  extended    farther 
west,  and  included  some  of  the  land  possessed  by  the  defen- 
dant.    There  is  no  reason  to  believe  that  the  second  deed 
was  given  from  a  belief  that  the  first  was  not  valid^  but  rath- 
er from  a  desire  expressed  by  the  lessor  of  the  plaintiff,  to 
include  the  land  on  the  south  side  of  the  creek.     So  far, 
then,  as  this  deed  covers  the  land,  which  Petitis  Weidman 
had  a  right  to  grant,  it  may  be  good,  but  cannot  afiect  any 
right  acquired  under  the  first  deed,  to  such  part  of  the  100 
acres  as  is  not  cohnprised  in  the  second.     It  would  be  against 
the  manifest  intent  of  the  parties^  to  consider  it  as  a  Barren* 


OF  THE  STATE  OP  NEW-YORK- 


619 


'  der  of  the  possessoiy  rig|it  to  the  23  acres,  because  the  sec- 
ond deed)  owing  to  mistake  and  misappreheusion,  granted 
to  the  lessor  a  part  only  of  the  100  acres.  But  the  second 
deed  is  not  in  question.  At  the  trial,  the  plaintiflT disavowed 
holding  under  it,  and  admitted  he  was  in  possession  of  all 
the  land  contained  within  the  boundaries  on  the  north  side 
of  the  creek. 

The  plaintiff's  right  will  depend  on  the  effect  of 
the  first  deed.  Petrus  Weidman^  when  he  released,  in 
1 803,  had  a  possessory  title  to  the  whole  &rm.  This  pos* 
session  would  enable  him  to  recover,  in  ejectment,  against  a 
subsequent  possessor,  short  of  20  years^  without  title,  on  the 
ground  of  prior  possession.  The  defendant's  possession  is 
of  that  description.  It  seems,  that  although  the  deed  of 
1803  included  the  23  acres  held  by  the  defendant,  the  plain- 
tiff' never  actually  occupied  it.  No  survey  appears  to  have 
been  made  until  aAer,  or  about  the  time  the  defendant  pur* 
chased.  .  Petrus  Wtidman  may  have  continued  in  the  oc- 
cupancy of  the  33  acres  until  he  sold  to  the  defendant ;  and 
the  defendant,  very  probably,  under  the  impression  that  the 
land  excepted  did  not  include  this  parcel,  continued  the  pos- 
session,  Petrus  Weidman^s  prior  possession,  without  proving 
an  absolute  title,  would  enable  him  to  recover  against  the  de- 
fendant, if  he  had  never  given  the  deed  of  1803 ;  but  having 
given  that  deed,  which  is  valid,  so  far  as  to  transfer  his  pos- 
sessory title,  the  lessor  of  the  plaintiff  may  maintain  the 
jpresent  action,  and  recover  against  the  defendant,  who,  to 
that  extent,  is  a  naked  possessor,  without  pretence  of  title. 

In  judgment  of  law,  the  lessor  of  the  plaintiff  had,  from 
the  date  of  his  first  deed,  possession  of  the  premises  in 
question,  under  colour  of  title,  until  the  defendant  entered. 
His  possession  could  not  be  divested,  until  an  entry  was 
made  by  some  other  person  claiming  adversely. 

The  lessor's  prior  possession  is  sufficient  to  recover.  That 
he  did  not  actually  occupy  and  improve  the  23  acres  will  be 
admitted ;  it  proceeded  probably  from  the  cause  already  ad- 
verted to,  the  want  of  correct  information  as  to  the  manner 
in  which  it  was  to  be  located  but  this  becomes  immaterial  in 
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deciding  whettier  there  was  not  a  good  cooitfVGtiTe  ponnoM 
ion  to  this  part*  If  Ptirus  contioMd  to  oGQ^y  the  23  acroa 
until  he  sold  to  the  defendant,  the  oiefe  iactof  occapanej, 
without  a  claim  of  light,  would  not  constilate  a  hostile  poi* 
session  in  opposition  to  the  deed  he  had  given,  but  a  holding 
{or,  or  under  him  who  had  the  right* 

It  is  well  settled  in  our  Courts,  that  where  A,  in  pos^ 
session,  conveys  a  tot  or  farm  to  B^  the  entry  cf  B,  and 
actual  possession  of  part,  is  a  valid  possession  of  the  whole 
lot*  In  this  case  the  deed  is  for  100  acres;  the  plaintiff 
occupied  all  but  the  23  acres*  These  facts  make  out  a  pii* 
or  legal  possession  in  the  plaintiff  to  the  whole,  and  eoii^ 
tie  him  to  recover  the  land  comprised  within  (he  boundar 
ries  of  the  first  deed,  and  in  the  possession  of  the  defendant* 

In  this  view  of  the  cause,it  follows,  that  the  title  to  the  land 
excepted  in  the  deed  to  the  defendant,  and  not  included  ia 
the  deed  of  the  1  Sth  May,  1 810,  to  the  plaintiff,  is  still  in  Pt^ 
trus  Weidman  ;  but  with  that  the  defendant  has  no  concern* 
The  title  to  the  land  on  the  south  side  of  the  creefc,  iu  pos- 
session of  the  plaintiff,  is  vested  in  the  defendants  The  land 
lying  between  the  division  line  agreed  on  for  the  east^ru 
boundary  between  Jacoi  Weidtnan  9JiA  Jacob  Wtidmanjjwir 
tor,  as  run  by  Mr*  Hvn^  and  the  east  line,  as  contained  in  the 
deed  of  1787,  from  S.  F*  Rensselaer^  has  been  conveyed  by 
Pettus  Weidman  to  the  defendant*  The  qpaotitjr  witUn 
these  limits  does  not  exactly  appear  ;  this  parcel,  with  that 
on  the  south  side  of  the  creek,  will  equal  or  nearly  equal  Ih^ 
number  of  acres  the  plaintiff  is  entitled  to  recover* 

Whether  the  defendant  can  recover  against  Jacob.  L  Wui* 
man^  the  land  on  the  east  of  the  line  of  marked  trees^  is  not  a 
question  necessary  to  decide  in  this  cause  ;  it  maj  not,  howev- 
er, be  improper,in  order  to  prevent  future  litigation,  to  express 
an  opinion,  that  the  line  as  ran  by  Mr*  Am,  recogiuzed  as 
the  true  line  of  division  ever  since,  and  possession  taken  and 
l)eld  accordingly  by  the  parties,  cannot  at  this  late  day  be 
disturbed ;  the  defendant's  remedy,  if  he  has  any,  must  be 
on  the  covenants  in  his  ^ed  from  Petrus  Weidman* 

It  was  objected  at  the  trial,  that  Petnts  JVfidnum  was  oat 
a  competent  witness :  the  objection  cannot  be  sustained ;  he 
had  no  interest  to  be  affected  by  the  plaintiff's  recovery* 
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The  pbintiff  has  poesession  of  all  the  hni  eomprised  in 
tbe  deed  of  Ma^  13,  1810 ;  he  claimed  nothing  under  tliat 
deed  f  the  witoess^  therrfore,  could  not  be  iiaUe  on  anj  cov- 
enant contained  in  it.  WheUier  the  plaintiff  reeoTered  or 
foiled,  that  qaeatbn,  as  has  been  shown,  turns  on  the  right 
acquired  by  the  first  deed,  which  was  a  qnit  claim  merely. 

On  the  whole,  I  am  of  opinion  that  the  pbuntiff  is  entitled 
to  judgment* 

SuTHERLAKp,  J.  coDcurred. 

Savage,  Ch.  J.  The  first  point  to  be  settled,  relates  to 
the  eastern  line  of  the  farm  originally  conveyed  to  Jacob 
Weidman.  In  my  opinicM),  the  line  of  marked  trees  cannot 
be  disturbed.  It  was  established  about  30  years  before 
the  trial ;  and  ^0  years  before  the  error,  if  any,  was 
discovered.  The  owners  on  both  sides  occupied,  claiming 
title  according  to  thfs  line,  and  did  so  at  the  date  of  the 
deeds  of  1 803  and  1810.  The  lessor  of  the  plaintiff  certain- 
ly could  not  have  recovered  in  ejectment  against  Jacob  Weid- 
man^  junior  J  at  any  time  since  the  former  became  the  own- 
er of  the  100  acres. 

Assuming,  then,  that  the  line  of  marked  trees  is  the 
eastern  boundary  of  the  farm  inherited  by  Peirus  Weid' 
marij  the  plaintiff  must  recover,  whether  his  deed  of 
1803  o^  1810  is  operative.  By  these  deeds,  100  acres  are 
conveyed ; and, by  the  defendant's  deed,  1  OOacres  on  the  east 
end  4>f  the  farm,  conveyed  to  the  lessor  of  the  plaintiff,  are  re- 
served. Of  course,  the  lessor's  100  acres  must  be  first  located; 
and  the  defendant  has  the  residi:v.  It  must  be  borne  in  mind 
that  the  lessor  of  the  plaintiff  and  the  defendant  both  derive' 
title  from  Petms  Weidman.  Tbe  defendant's  deed  is  dated 
Ftbrmty  1 3th,  1810;  and  the  reservation  is  of  100  acres 
deeded  to  Jacob  P.  Weidman.  This  reservation  certainly 
cannot  relate  to  the  deed  which  was  subsequently  executed 
on  the  IZth  May,  1810.  We  know  of  no  deed  to  which  it 
could  relate,  but  that  of  Jfovember  lih,  \  803,  which  lo : 
cates  the  100  acres  north  of  the  Foxen  creek ;  and  the  plain* 
tiff  must  tiierefore  recover  23  acres  according  to  the  survey 
of  Rbitkrttnce,    I  am  aware  that  the  acts  of  the  lessor  of  the 
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plaintiff  in  receiving  tfie  l«it  deed,  and  bcatingbis  100  acirtt 
so  as  to  run  sontli  of  tiie  cneek,  seem  to  negative  the  idea  of 
ibe  existence,  or,  at  least,  tbe  vaKdity  pf  the  deed  of  1 803  ; 
but  this  is  not  sufficient  to  oppose  to  the  positive  testimony  of 
Pttrua  ffeidnuau 

The  deed  of  1 803  was  a  quit  claim,  and  the  plaintiff  disa* 
vowed  claiming  #njr  thing  conveyed  by  the  deed  of  1810, 
which  was  not  previously  convqred  by  that  of  1803. 
Peiru$  WeiJhnan  was  therefore  a  competent  witness.  In  mj 
opinion,  (he  plaintiff  must  have  his  100  acres  west  and  sou  A 
of  the  marked  trees,  and  north  of  the  creek* 

Judgment  for  the  plaintiff. 


Jackson,  ex  dem*  EnwAan  C.  Saunders  &  Edward  C 
Saunders,  Jud,  against  Cadwell. 

Atrinofez.  Ejectment,  for  6  acres,  being  part  of  lot  No.  16,  in  the 
^t  draw  the  tract  of  land  set  apart  by  the  state  to  the  heirs  of  Peter  06- 
whole  nntter  ^equette.  situate  in  the  county  of  O/ismIe.    The  cause  was 

^on,  but    on- 

l3rthe  points  nfMrn  wUchitutakm;  andtheptrtyttaoeptiQf  BMUtte^ 

points,  which  Blight  arise  either  in  admitting^  or  d<^nyin$  evidence,  or  matter  of    law 

ftririi^  from  a  &ct  not  denied,  in  which  either  party  was  overruled  1^  the  court. 

A  oooTeyaoee,  without  a  ralaable  consideration,  cannot  operate  as  a  bargain  and  sal^ 
iMer  the  statnte  of  uses. 

And  to  |;iTe  it  the  effect  of  a  covenant  to  stand  seised  to  uses,  it  mu9t  be  made  on  th^ 
'consideration  of  Uood  or  marriaee. 

w9,  by  writing  sealed,  and  endorsed  on  a  lease  for  three  lives,  declared  as  follows: 
I  do,  as  my  own  free  will  and  gift,  assign  and  set  over  all  my  right,  title,  and  tnteresi  m 
and  to  this  lease,  with  all  the  conditions  and  reservations  therein  contained,  unto  E.  C 
8.  my  grand*soD,  an  infant  child,  this  day  8  months  and  5  days  old,  to  be  his  property 
and  re2  estate,  which  is  to  be  on  the  foUowing;^  conditions,  namely  :  to  remain  in  the 
hands  of  his  mother,  Jtf.  S.  for  the  use,  benefit  and  support  of  the  said  £,  C.  iS.  till  he  shaU 
airive  at  the  a^e  of  21,  which  will  be,  ke.  on  which  day  he  is  to  come  into  poswssion  of 
this  lease,  and  all  the  benefit  therein  contained  f  Ae/ef,  that  this  was  not  operative  by  way  og 
bargain  aiad  sale  for  warn  of  a  valuable  consideration ;  nor  as  a  covenant  to  stand  seised, 
for  want  of  relation  by  blood  between  the  assignor  and  M.  S.  dbe  being  his  daughter-ia- 
law  ;  and  not  being  accompanied  with  livery  of  seisin,  it  was  inoperative  for  any  pur* 
pose. 

Whether  an  instniment  in  this  form  would  be  valid  at  a  devise  ?    Qnere. 

In  an  action  of  ejectment  by  the  assignor  and  E.  C.  S,  jun.  Aeitf,  that  JH.  S.  was  acompe« 
tent  witness  ;  for  as  the  conveyance  was  void,  she  had  no  interest 

it  temu,  a  6ona  Jide  purchaser  of  lands  on  an  execution  issued  upon  a  judgment  which 
has  been  paid,  but  on  which  no  satisfaction  is  entered  of  record,  nor  the  execution  re- 
tamed  satisfied,  will  be  protected  in  his  purchase  ; 

But  it  is  otherwise,  if  he  have  notice  of  the  payment,  either  actual  or  presumptive. 

If  the  jjiarty  to  the  eieoation  purchase,  he  will  qot  he  proteetedi  for  he  ii  charfteble 
with  notice. 
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tried  at  the  Oneida  Circuit,  on  the  ^9tk  day  ef  Kovmberj 
1821,  before  his  Honor,  the  late  Mr.  Justice  Flatt. 

The  plaintiff  gave  in  evidence,  a  lease  of  the  whole  of  lot 
No.  16,  executed  piirsaantto  the  statute,  to  Clark  SawuUrs 
and  his  heirs,  for  three  lives,  (all  of  which  were  then  unex- 
pired ;)  an  assignment  of  this  lease  from  Clat4c  Saunders  to 
his  father,  Eduard  C.  Saunders,  (one  of  the  lessors)  on  the 
6th  day  of  JIfay,  1815 ;  also  an  assignment  from  Edward  C. 
Saunders,  to  Clark  Saunders,  the  son,  dated  the  30^  of 
Jlpril,  1816.  The  plaintiff  then  gave  in  evidence  a  lease 
of  the  premises  in  qutestion,  from  Clark  Saundtrs,  flie  son, 
to  Edward  C.  Saunders,  the  father,  for  the  consideration  of 
SOO  dollars,  for  the  lives  mentioned  in  the  original  lease,  at 
a  rent  of  76  cents  per  amittm,  which  lease  was  dated  Sep' 
tember  Slh,  1816,  and  to  which  Lydia  Campbell,  daughter  of 
£•  C.  Saunders,  was  the  subscribing  witness. 

The  plaintiff  then  gave  in  evidence,  the  following  instru- 
ment in  writing :  ^^  Westmorehmd,  October. 22d,  1816«^Kr0W 
aU  men  by  these  presents,  that  I,  Edward  C  Saunders,  of  the 
town  of  Westmoreland^  county  of  Oneida,  and  state  of  .ATexu- 
York,  do  this  day,  as  my  own  free  will  and  gift,  bequeath,  as- 
sign, and  set  over,  all  my  right,  title  and  inttre^t  in  and  to 
this  lease,  with  all  the  conditions  and  reservations  therein 
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So  if  one  afterwards  purchase  of  him,  with  notice  that  the  defendant,  whose  propepr 
\y  was'W>ld,  claims  it,  and  the  latter  purchaser  takes  an  indemnity  frofn  the  fttst,  he  Will 
not  be  deemed  a  bona  Jide  purchaser. 

To  constitute  b.  bona  fide  purchaser,  it  is  not  enough  to  show  a  conveyance  good  in 
ibrm ;  bat  payment  of  the  consideration  must  be  made  out.  It  must  be  actually  paid  ; 
aot  merely  secured  to  be  paid  ;  for  otherwise  the  purchased  would  not  be  hurt. 

That  one  is  a  bona  fide  purchaser,  is  a  defence  generally  confined  to  a  court  of 
«qai^. 

It  is  used  to  defend  one*s  possession  :  but  is  net  a  ground  for  relief. 

Knowledge  that  another,  has  claim  to  land,  is  enough  to  put  the  party  on.  enquiry, 
and  chai*ge  him  with  presumptive  notice  ;  which  is,^where  the  law  imputes  to  a  purchase 
er  the  knowledge  of  a  fact  of  which  the  exercise  of  common  prudence  and  ordinary  dil- 
igence must  have  apprized  him. 

A  conveyance  to  defraud  creditors,  is  valid  as  between  grantor  and  grantee,  but  void 
ay  to  creditors. 
'  But  to  enable  a  creditor  to  contest  the  validity  of  the  conveyance,  he  must  have  a  Judg- 
ment in  fall  force. 

If  it  be  paid,  a  sale  under  it  and  a  purchase  by  the  plaintill^  would  itself  be  a  fraud  and 
confer  no  right. 

In  ejectment  for  land,  conveyed  expressly  in  trust  to  support  an  infant  child,  the  mothef 
is  not  a  competent  witness  in  behalf  of  the  child:  for  the  trust  estate  may  be  appli- 
ed by  the  parents  in  support  of  the  child. 

\  bona  fide  purchaser  at  sheriff 's- sale  upon  execution  not  absolutely  void,  but  Void^ 
able  only,  aequirea  a  good  title. 
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contained,  utito  Edward  C  Saunders,  junior,  my  grandsoiif 
an  infant  child,  this  day  8  months  and  5  days  old,  to  be  bis 
property  and  real  estate,  which  is  to  be  on  the  following  con- 
ditions, namely :  This  lease  is  to  remain  in  the  bands  of  his 
mot})er,  Mary  Saunders,  for  the  use,  benefit  and  support  of  the 
said  Edward  C.  junior,  till  he,  the  said  Edtbard,  shall  arrive 
at  the  full  and  just  age  of  21,  whith  will  be  on  the  llih  day 
of  February,  A.  D,    1 837,  on  which  day  he  is  to  come  xn^ 
to  possession  of  this  lease,  and  of  all  the  benefits  (herein  con- 
tained.   In  witness,  &c/'   (Signed)  Edward  C  Saunders* 
{l.  8.)  Edward  C.  Saunders,  junior,  was  the  son  of  O&rrAr 
Saunders,  and  one  of  the  lessors  Of  the  plaintiff.    The  plain- 
tiff also  proved  that  Edward  C»  Saunders,  the  father  of  C/arA 
Saunders,  and  the  grandfather  of  Edward  C.  Saunders,  jun* 
ior,  was,  at  the  time  of  the  trial,  and  for  the  last  S  years  had 
been,  a  poor  and  infirm  old  man,  apparently  dependant  on 
Clark  Saunders,  h\%  son,  for  the  support  of  himself  and  his 
wife,  and  that  he  and  his  wife  had,  daring  that  period,  Fired 
in  the  family  of  Clark  Saunders.    They  all  contimied  io  re« 
side  on  the  premises  in  question  from  the  time  when  the 
original  lease  was  executed,  till  the  7th  otMay,  IB^,  when 
they  were  dispossessed  under  an  habere  facias  possessionem, 
issued  on  a  judgment  in  ejectment,  in  Urn  Court,  againsf 
Clark  Saunders,  on  the  demise  of  Russet  Clark  and  5  others. 
The  defendant,  the  next  day,  went  into  possession,  claim- 
ing under  Russel  Clark  and  his  partners,  who  were  the 
owners   of  a  furnace  in   Westmoreland,  and  were  com- 
monly  called  the  Furnace  Company  ;  but  the  name  of  the 
firm  was  Russel  Clark  ^  Co. 

The  defendant  then  read  in  evidence  an  assignment  under 
seal,  endorsed  on  the  original  lease,  d^tei  Jfovember  21  ^f, 
1816,  from  Clark  Saunders  to  Russel  Clark  &  Co.  except- 
ing the  6  acres,  which  assignment  was  expressed  to  be  ibr 
the  consideration  of  600  dollars  ;  under  which  assignment, 
on  the  same  lease,  was  written  these  words  :  "  I  hereby  re- 
lease the  6  acres  of  land  a^ve  mentioned,  in  consideration 
of  ten  dollars^  Dated  1st  January,  1817.  Clark  Soimrfer*.'* 

The  last  writing  was  not  sealed ;  and  his  Honor,  the 
Judge,  intimated  that,  for  this  reason,  it  was  not  sufficient  ta 
pass  the  title. 
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The  defendant  then  proved  two  judgments  in  the  Com- 
mon Pleas  of  Oneida  county,  one  of  which  was  against 
both  Clark  ^  Edward  C.  Saimders,  for  {50,66,  in  favour 
o[  Jesse  S.  0/ms/ea J,  and  docketed  JUoy  30tk,  1817:  the 
other  was  against  Clark  Saimders  alone,  in  favour  of  Russel 
Clark  ($r  Co»  for  {614,74,  and  docketed  on  the  lOth  Janu- 
ary^ 1817.  The  defendant  also  proved,  that  by  virtue  of 
writs  of  ^.  /a.  issued  upon  these  judgments,  the  Sheriff 
of  Oneida  county  had,  on  the  let  of  April,  1318,  sold  the 
whole  of  lot  No.  16,  and  another  lot  to  RtLssel  Clark,  and 
read  in  evidence  a  SheriiT's  deed  thereof  to  him.  He 
then  read  in  evidence  an  assignment  of  the  original  lease 
from  Rtissel  Clark  to  the  defendant,  dated  the  Qlh  of  May, 
1 820,  for  the  consideration  of  700  dollars.  Neither  of  the 
executions  had  been  returned  or  endorsed  satisfied.  The 
plaintiir  then  oOfered  to  prove  that  the  judgments  had  been 
paid  before  the  sale  upon  the  executions.  To  this  evi- 
dence, the  counsel  for  the  defendant  objected,  and  his  Hon"" 
or,  the  Judge,  decided,  that  he  would  hear  the  evidence,  re* 
serving  the  point  for  tHe  present.  The  plaintiff  then  call- 
ed several  witnesses  to  show  that  the  judgments  were  paid, 
(whose  testimony  was  set  forth  in  the  written  case,  but 
it  is  not  material  to  state  it  here ;)  and  he  offered  Mary 
Saundersy  wife  of  Clark  Saunders^  and  the  mother  of  Ed- 
ward C.  Saunders,  junior,  as  one  of  the  witnesses  to  shew 
tlie  payment ;  but  she  was  objected  to  by  the  defendant,  as 
interested,  by  reason  of  the  trust  and  benefit  created  to 
her  and  her  husband  by  the  assignment  to  their  infant  child, 
and  was  rejected  by  the  Judge  as  incompetent. 

The  evidence  on  the  subject  of  the  payment  of  the  judg- 
ments then  proceeded,  till  it  was  interrupted  by  his  Hon- 
or, the  Judge,  who  expressed  his  opinion,  that  Cadwellj 
the  defendant,  being  a  bona  fide  purchaser  of  Russel  Clark^ 
his  title  would  not  be  afiected,  even  admitting  the  judg- 
ments had  been  paid  and  satisfied  before  the  sale. 

The  plaintiff  then  called  Josiah  Hale^  who  testified  that 
he  held  a  conversation  with  CaJzpe//,  the  day. before  he 
bought  of  Clark,  in  which  it  was  mentioned  that  Edward  C. 
Vou  I.  79 
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Saunders  laid  some  claim  to  the  premises  in  quefliioii^ 
biU  to  what  extent,  or  upon  what  it  was  founded,  was  not 
stated.  And  nothing  was  said  between  them  about  the 
judgments,  executions  or  sale  under  them,  or  the  title  of  the 
Furnace  Company.  That  the  ttext  daj,  and  after  the  sale, 
Cadwdl  told  him,  that  when  he  bought  of  the  Furnace 
Company,  they  indemnified  him. 

His  Honor,  the  Judge,  expressed  his  opinion,  thai  Cad^ 
well  must  nevertheless  be  deemed  a  bona  fide  purchaser f> 
unless  more  certain  knowledge  could  be  brought  home  to 
him  before  he  bought  the  claims  of  Edward  C*  Saunders  ; 
that  his  having  heard  vaguely,  that  Edward  C.  Saunders  had 
a  claim  generally  to  the  land,  as  stated  by  the  witn^s,  was 
not  sufficient  to  affect  his  title ;  that  he  was  a  purchaser 
upon  valuable  consideration^  on  the  faith  and  ralidity  of 
the  Sheriff  ^s  sale,  and  it  was  immaterial  whether  the  execu- 
tions were  paid  or  not  before  the  sale  under  them,  provided 
they  were  not  returned  satisfied,  or  satisfaction  entered  of 
record,  which  was  not  pretended  in  tUs  case,  unless  the  ju- 
ry should  believe  (of  which  he  saw  no  evidence)  that  the 
defendant  had  notice  that  the  executions  were  in  fact  paid. 
He  therefore  instructed  the  jury,  that  their  verdict  should 
be  governed  by  their  opinion  ef  the  fact,  whether  the  con- 
veyance from  Clark  Saunders  to  his  father^  Edward  C» 
Saunders,  was  fraudulent  or  not.  To  this  chai^  and  di- 
rection,  the  counsel  for  the  plaintiff  excepted  ;  and  the 
Judge  signed  and  sealed  a  bill  of  exceptions,  containing 
&ct8  of  which  the  above  are  a  short  abstract.  Th^  jarj 
found  a  verdict  for  the  defendant. 

A  motion  was  now  made  to  set  aside  the  verdict  and  for 
a  new  trial. 

H,  A.  Starrs^  for  the  defendant,  made  the  following 
points : 

1.  Admitting  Cadwell  to  be  a  607m  ^cfe  purchaser  with- 
out notice,  yet  no  title  passed  by  the  Sheriff  *s  sale,  if  the 
judgments  were  paid.  His  Honor,  the  Judge,  erroneous* 
ly  charged  the  jury  that  this  point  was  immateriaL 
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2.  Cadwell  was  not  a  bona  fidt  purchaser.    He  had  no-    albant, 
|ice  suificient  to  impose  on  him  the  risk  of  the  claim  of 

Edward  C.  Saunders. 

3.  Rmsel  Clark  was  not  a  bona  fide  purchaser.  He  was 
one  of  the  plaintiffs  in  the  e^ution,  and  CadzoelPs  title 
19  a  mere  assignment  o(  the  right  o(  Clark, 

4.  Mary  Saunders  was  a  competent  witness,  and  should* 
have  been  admitted  as  such. 

He  said,  it  was  immaterial  whether  the  assignment  of  the 
ftase  to  Edward  C.  Saunders  was  fraudulent  or  not;  for  one 
of  the   judgments   upon   which  the    sale  took  place,  was 
against  both  EdwardC.  and  Clark  Saunders.     The  Judge 
erred,  therefore,  in  submitting  the  cause  to  the  jury,  upon  the 
iiBgle  question,  whether  this  assignment  was  valid.     He 
should  have  suffered  the  evidence  to  proceed  upon  the  ques« 
tion  of  payment.    If  the  judgments  were  paid,  the  plaia* 
tjft  ceased  to  be  creditors,  and  were  not  qualified  to  make 
the  objection  of  fraud.     Had  a  scire  facias  issued  against 
the  party,  and  he  had  neglected  to  plead  the  payment,  he 
might  have  been  precluded  ;  but  he  has  had  no  chance  of 
trying  the  question.     A  judgment  is  a  mere  lien  upon  the 
iBnd.(a)     It  divests  no  interest — conveys  no  title  from  the 
debtor.     It  is  not  a  right  in  the  land,  but  a  mere  germ  from  soiti.^. 
which  a  title  may  spring ;  and,  like  all  other  liensj  may  be 
extinguished  by  payment,  or  other  matter  in  pais.     It  is  not 
■ecessary,  to  render  a  judgment  inoperative,  that  the  pay- 
ment should  be  entered  on  the  record*     The  whole  virtue 
of  a  judgment  depends  upon  its  subsistence,  and  it  would 
be  absurd  to  say  that  a  paid  judgment  is  a  lien.     The  sal^ 
of  lands  upon  a  fi*fa.  is  in  virtue  of  the  statute, (&)  which     (p)  id.  50S- 
eontemplates  a  sale  on  unpaid  judgments  only.     The  case  ^' 
of  Jackson  v.  Morse^(c)  is  in  point.     It  was  there  held  that      .  x  iqj^„ 
a  sale  of  lands  by  the  Comptroller,  for  taxes,  is  of  no  valid*  441. 
ity,  if  the  taxes  were,  in  fact,  paid  to  the  collector ;  and  that 
the  deed  executed  by  the  Comptroller  to  the  purchaser  con- 
veys no  title.     In  that  case,  the  lien  is  created  by  statute, 
and  the  return  of  non-payment,  by  the  collector,  is  on  oath  : 
yet  the  lien  was  bolden  to  be  extinguished  by  payment.     A 
Sheriff's  spil^  19  not  in  virtue  of  the  execution,  but  the  judg- 
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ALKANT,    meat.    The  execation  is  a  mere  oiandale  or  authority  to  the 
^^^^J^^    Sberiff.(rf)  and  it  would  not  be  warranted  hy  a  judgment 
Jacxbojt     which  is  satisfied*     The  case  is  like  a  statute  sale  under  a 
^    ^'  mortgage,  which  can  only  be  conducted  in  a  given  way.  On 

paying  the  money,  the  mortgage  would  clearly  be  discharged, 
(d)  Hewion  ^itii^ut  a  release*  and  the  purchaser  could  not  bold,  though 
John.  333.      ^bo  purchased  upon  the  iaith  of  a  lien  created  by  ihe  very 
^A^'m'     H  P^^^y  ^^^  objects  to  the  purchase*    The  Judge  decided 
Matt.  Rep.  20.  tliat  satisfaction  of  a  judgment,  to  make  it  available,  masl 
dati,   2  Bay't  be  entered  of  record ;  proceeding  upon  the  ground  that  b^- 
Jlep.  524.        cause  the  law  had  provided  one  way  of  evincing  satisfac- 
tion, this  was  the  only  mode  of  doing  it«     It  mig^  be  said, 
with  the  same  propriety,  that  because  the  statute  has  au- 
thorized the  dischaige  of  a  mortgage  to  be  recorded,  on  its 
being  properly  proved  or  acknowledged,  that  therefore  a 
mortgage  can  be  discharged  in  no  other  way.     This  is  a 
stronger  case  than  that  of  a  judgment.     The  statute  points 
out  the  form  of  the  discharge.    The  party  sellii^  i^on  a 
mortgage  proceeds  upon  a  power  coi4>Ied  with  an  interest  in 
the  land*     It  is  otherwise  with  a  judgment,  which  is  a  mere 
lien  or  authority.     The  error  in  the  Judge^s  charge  arose 
from  his  supposing  this  like  a  case  under  our  registry  acts, 
where,  if  a  party  neglect  to  record  his  mortgage,  or  his  deed, 
a  subsequent,  purchaser  takes  preference.    But  these  acta 
have  no  sort  of  application.    The  case  renuiins  as  at  com- 
mon law,  where  the  purchaser  must  abide  the  defect  in  his 
title.     The  maxim,  caveat  emptor,  applies*     The  Court  will 
not  extend  the  registry  acts  by  construction.     The  purcha- 
ser at  a  Sheriff's  sale  bids  at  his  peril*     The  contrary  rule 
would  be  to  say,  that  on  all  judgments  not  satisfied  of  rec- 
ord, a  valid  sale  may  be  made.    Suppose  a  jud'^ment  paid, 
but  not  satisfied  of  record,  is  assigned — is  it  not  equally  rea- 
sonable tliat  the  assignee  should  be  protected  ?    Yet  it  is 
settled,  that  he  takes,  subject  to  all  the  equities  existing 
against  the  original  creditor* 

This  is  not  a  judicial  sale*  To  make  a  sale,  properly 
speaking,  a  judicial  one,  the  judgment  must  itself  contain  an 
order  for  the  sale,  like  a  decree  in  chancery  for  a  sale  of 
mortgaged  premises,  or  an  order  of  sale  under  our  act  tor 
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the  partition  of  landi.    la  soch  a  case  the  whole  matter  ia     albaht, 
res  judicaia  ;  yet  even  in  these  cases,  a  sale  would  oot  be     ^^I^^^' 
conclusive  against  one  who  was  no  party  to  the  proceeding*      Jacksoit 
In  the  present  case  the  sale  is  a  mere  ministerial  act.    Nor    q^j^^j^ 
would  the  rule,  tha(  an  unpaid  judgment  is  no  authority  for 
a  sale,  afiect  that  class  of  cases,  which  hold  that  irregularity 
rn  tfaesale,  (as  omitting  to  advertise  or  file  a  certificate)  shall 
not  defeat  it*    As  to  the  forms  of  proceeding,  the  statute  is 
merely  directory*     But,  on  payment,  the  Sheriff's  authority 
is  at  an  end*    It  no  longer  remains  a  question  of  regularity* 
A  mere  deviation  fnnn  the  form  in  which  a  sale  upon  exe- 
cution is  to  be  conducted  by  the  Sheriff,  would  probably  ren- 
der the  sale  void,  had  it  not  been  for  an  express  statute  pro* 
vision  to  the  contrary*(«)    In  HUdreth  v*  Thomp9cn^{/)  an  ^^  ^^  ^ 
habere  facias  seisinam^  issued  after  the  death  of  the  tenant  in  606. 
dower,  was  holden  void,  and  that  the  levy  under  it  passed  no  jg^^  ^gj.  '^' 
title*    And  in  King  v.  Gaodwinj(g)  it  was  holden  that  a  plur     (g)  ^-  ^^ 
ries   execution,    issued   after   the    judgment   debtor  had 
been   committed,  on  an  aliasj  was  void ;   and  an  ext^it 
upon  land  of  the  debtor,  he  havii^  been  first  liberated 
by   the   creditor,  conveyed  no  title*     Suppose,  after  this 
sale,  a  junior  judgment  creditor  had  sold,  would  he   not 
have  a  right,  as  against  all  the  world,  to  shew  payment  ? 
Does  not  payment  let  in    the  junior  lien  1    And    is    not 
the  owner's   case  yet   stronger  '    Suppose  now  an  old- 
er  judgment  should  appear,  which  had  been  paid,  could  not 
Cadwell    defend  himself  against   a  sale  under  it,  if  the 
judgment  under  which  he  purchased  had  been  a  subsis-    (fO  FtV2.jtfy> 
ting  one  ?(A)    In  Fruman  v.  Iiuston^{i)  it  was  held  that  ^9  Jwin.  w' 
a  sale  of   lands  upon   a  venditioni  exponas^  issued  after  ^^^.  ^' 

the  defendant  had  been  in  prison  under  a  ca*  sa.  up-  YeaUs'  R^. 
on  the  same  judgment,  would  be  void;  because  the  im-  li)4Dall2U 
prisonment  upon  the  ca.  sa.  extinguished  the  lien*  And  it 
is  the  settled  law,  that  where  the  person  of  a  debtor  is  in  exe- 
cution upon  one  judgment,  and  his  land  is  sold  upon  a 
junior  judgment,  the  latter  will  take  preference  of  the  first. 
The  judgment  is  completely  extinguished  at  the  common 
law,  and  cannot  be  revived  except  by  statute* 

This  question  of  pajment  may  be  tried  in  an  action  of 
dfactmont*  In  Earl  of  Stamford  v*  JiedhamXj)  it  was  hold-  (j)  iLm.  l«a 
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^^.^^^     might  be  shewn  in  ejectment.     This  must  have  proceeded 
Jagksov      on  the  ground  that  he  is  a  mere  ministerial  officer*     Take 
Sadwbij      *  ^^^  under  the  late  statute  in  relation  to  sales  upon  execii* 
tion.     Suppose  a  debtor  redeems  within- the  year;  would 
not  a  subsequent  deed  to  the  purchaser  be  void  ?  A  prosecu- 
tion- of  this  action  is  our  only  remedy.     We  have  none  by 
audita  querela^  which  does  not  lie  to  set  ftside  the  sale,  bnt 
the  execution  only.     This  we  wish  to  retain  for  the  purpose 
of  having  it  returned  satisfied.     In  England,  on  the  writ  of 
Okeraiey  founded  on  an  extent,  the  tenant  enters  as  tenant  of 
record :  but  in  this  state  there  is  no  judicial  step  accompa* 
nying  the  execution.     In  England,  too,  where  the  defend** 
ant's  lands  are  extended,  and  the  judgment  is  afterwards 
paid,  he  may  have  his  remedy  by  writ  of  scire  facias  ad  rew 

i^wT*  "rin  f^^^^^^  ^^^^^^*{^)    Even  a  *ona/rfc  grantee  of  tenant' 
7.  aiufritf.  4  by  e/egfti  cannot  hold  after  payment.     By  the  rule  contended 
vood't  coie  i  '*"»  ^°  *^^  other  side,  a  t^Iease  would  not  prevail  against  the 
Jhui,  396.   F.  judgment.  No  discharge  will  do,  except  a  record  one*    Nor 
let  it  be  objected,  that  we  should  have  sought  relief  by  mo- 
tion to  set  aside  the  sale.     This  is  not  the  remedy  contem- 
plated by  the  law.     It  means  an  action.     The  Court  have 
no  power  over  Cadwell  upon  motion.     There  are  no  means 
of  bringing  him  into  Court  to  answer.     A  motion  is  confined 
to  the  parties  pn  the  record,  who  have  come  in  upon  pro- 
cess, or  to  the  officers  of  tha  Court.     You  have  power 
neither  to  birmg  in  additional  parties  upon  motion,  nor  te 
compel  the  examination  of  witnesses.     You,  therefore,  have 
no  control  over  Rutssel  Clark,  or,  if  otherwise,  you  could  not 
divest  CadwelPs  right.     But,  in  truth,  the  title  eontinued  all 
along  in  £.  C  Saunders,  the  lessor  of  the  plaintiff;  nothing 
was  divested  by  the  sale ;  and  we  have  our  common  law^ 
remedy  by  action  of  ejectment.     In  the  case,  Ex  parte  Jack" 
(QtFiv.  533.  son,{r)  Lord  Eldon  refused  to  supersede  a  commission  of 
bankruptcy,  becaiise  it  might  affect  the  title  of  bona  fide 
purchasers.     This  shows  that  at  common  law,  where  the  de« 
ibndant^s  rights  are,  the  purchaser  must,  at  his  peril,  look  to 
.  all  the  defects  in  his  title.     If  a  Unk  is  gone,  the  title  is  gone 
^ith  it.    This  rule  gave  rise  to  our  registry  acts. 
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But  Cadweil  was  not  a  bona  Jtde  purchaien    He  had  no-     albant, 
lice  of  the  lessor's  claim,  and  took  an  indemnity  against  it*     ^^^^;^!f^* 
The  information  which  he  obtained,  was  enough  to  put  him 
on   inquiry,   and  he  is  consequently  chargeable  with  no- 
tice.(m) 

Agaia  :  R»  Clark^  beii^  a  party  to  the  judgment,  cannot  On)  Hiem  r« 
be  considered  a  bona  fidt  purchaser ;  and  the  defendant,  y^^ 
coming  in  under  him,  is  ho  more,  whether  he  had  sufficient 
notice  or  not« 

Maty  Saunders  was  a  competent  witness*  She  was  • 
oiere  trustee  for  Edward  C.  Satmdersjjun.  This  question 
depends  on  the  efiect  of  the  paper  dated  the  ^id  Oct*  181&. 
That  paper  carries  no  estate*  It  is  a  mere  testamentary  dis^ 
position,  as  is  evident  from  the  word  bequeath^  which  is  used 
in  it.  It  was  evidently  intended  as  a  will,  and  can  have  no 
efiect  till  the  death  of  the  devisor.  Such  a  paper  does  not 
come  within  the  rule  making  certain  instruments  operative 
for  one  purpose,  thou^  they  will  not  enure  to  anotben 

p.  C.  Bronsouj  for  the  defendant,  stated  the  following 
points : 

1 .  No  exception  was  taken  to  the  opinion  of  his  Honor, 
fhe  Judge,  excluding  Man/  Saunders  as  an  incompetent 
uritness* 

2.  She  was  properly  rejected  as  an  incompetent  wit- 
ness. 

3.  The  defendant  was  a  bona  fide  purchaser,  for  a 
valuable  consideration,  without  notice  of  any  title  in  the' 
lessors  of  the  plaintiff,  or  of  any  irregularity  in  the  Sher- 
ifPs  saier' 

4.  The  under-lease  from  Clark  Saunders  to  Edward  C* 
Saunders^  was  fraudulent  and  void  as  against  creditors  and 
subsequent  bona  fide  purchasers,  and  was  so  found  by  the 
jury ;  and  the  defendant  could  not  be  affected  by  notice  of 
•uch  fraudulent  conveyance. 

5.  The  evidence  to  show  an  irregularity  in  the  Sherifi^'s 
deed,  was  objected  to  by  the  defendant,  and  improperly  ad- 
mitted by  bis  Honor,  the  Judge. 

6.  Russel  Clark  <Jr  Co.  had  a  good  title  to  the  premises  in 
iquestioB^  at  the  time  of  the  conveyance  to  the  defendant. 
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ALBANT, 

Feb.  1024. 

V. 

Cabwkll. 


(k)  Cruite't 
Dig.  Deed^ 
cA.  9,«.18. 


(I)  Jaekton 
▼.  Stbring,,  16 
John,  5^. 
BedeWi    ease^ 

Cruisers  Dig. 
Deed^  eh.  12, 
t.   16,  S.  C. 

(m)     «5Aar- 
rington         v. 
Sirotion^ 
Plowd.      300. 

i/on,  2  Roll. 
Ahr.  786. 
CruMa  Dig. 
Deed,  eh.  \% 
t.  13  k  14. 

(fi)  1  J?r, 
Ch.  Rep.  387. 


And  if  the  defendant  failed  in  shewing  a  good  title  in  him- 
self, he  shewed  an  out-standing  title  in  R.  Clark  Si  Co.  un- 
der whom  he  was  in  possession. 

7*  If  the  plaintiff  shewed  any  title  out  of  the  defendant^ 
and  those  under  whom  he  holds,  it  was  in  Mary  Saunders^ 
who  was  not  made  a  lessor  of  the  plaintiff. 

He  said,  that  Mary  Saunders  )x)ok  a  trust  estate  under 
the  conveyance  of  the,  2^d  October,  1816,  and  was  interes- 
ted to  testify  in  support  of  it.     The  Court  will  efiectaate 
the  intent  of  the  parties  if  possible.     The  iostrament  con- 
tains the  usual  operative  words  of  an  assignment,  and  the 
subject  conveyed,  is  all  the  right,  title  and  interest  of  the 
assignor*     This  lease  is  to  remain  in  the  hands  of  the  moth- 
er till  the  child  arrives  at  21  years  of  age,  and  then  to  pass, 
over  to  the  latter.     As  a  devise,  therefore,  it  would  be  non- 
sense ;  for  the  grand-father  may  live  to  that  time,  in  ^hich 
event,  it  was  clearly  intended  that  the  title  should  vest  ab- 
solutely in  the  child.     The  parties  intended  that  it  should 
operate  inprasenti,  as  a  trust  estate.     Technical  words  are 
not  necessary  in  an  assignment. (A:)    At  any  rate,  it  will  op- 
erate as  a  covenant  to  stand  seised,  the  consideration  where- 
of may  be  blood  or  marriage  ;  and  it  is  enoug;h  that  either 
of  these  exist.     The  deed  need  notexpressthe  considera- 
tion.(/)     An  estate  vested  in  Mary  Saunders  during  the  mi- 
nority of  the  son.    She  was  the  wife  of  the  covenantor's 
son  ;  and  a  covenant  to  stand  seised  to  her  use,  would  be 
valid  upon  the  consideration  of  blood  between  her  husband 
and  the  covenantor,  (m)     It  may  be  said  that  here  was  no 
interest,  because  the  parent  is,  at  all  events,  bound  to  sap- 
port  the  child,  without  a  right  of  resort  to  the  fund ;  and 
Hughes  V.  Hughes,{n)  will  probably  be  relied  upon  ;  but  this 
is  not  the  case  where  the  parent  is  of  sufficient  ability,  as  ap- 
pears by  that  very  authority ;  and  in  this  point  of  view, 
whether  Mary  had  a  legal  estate  or  not,  she  was  interested. 
Besides,  the  fund  is  expressly  pointed  out  for  the  son^smaia- 
tenancc ;  and,  at  any  rate,  she  would  be  entitled  to  relief 
from  this  fund,  if  her  husband  should  prove  unable  to  maiu- 
tain  the  child  himself.    The  general  rule  as  to  the  interest 
which  shall  exclude  a  witness,  will  be  found  in  1  PhiL  £r. 
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last  cdf.  43.  BuL  JV.  P.  284.  1  GilL  Ev.  hy  Lqfft.  225;  Albany^ 
Marguandv.  JVebb^  16  John.  89.  In  the  last  case,  the  in-  /^JiJ;^ 
ierest  of  the  tritbess  was  not  more  certain  than  in  the  pres-  Jackbov 
ent  one.  As  to  the  obligation  of  the  parent  to  maintaiii  Cadwbll* 
the  child,  where  there  is  other  provision  for  his  maintenance, 
i  refer  to  1  Madd.  Ch.  272. 

Here  was  no  such  notice  as  to  take  from  Cadwtll  the 
character  of  a  bona  fide  purchaser.     The  indemnity  spo* 
ken  of  by  the  witness,  does  not  imply  that  he  suspected  the 
title.    It  was  no  more  than  a  warranty  in  a  debd.  The  cdn- 
Tersation  was  with  a  third  person,  and  the  nature  or  ex- 
tent of  the  claim  was  not  mentioned.    It  was,  at  most^  a 
mere  claim  of  title.     To   affect  a  purchaser,  the  noti^ce 
should  be  clear  land  undoubted,  fo)     However  /?.  dark     (^  JaaktM 
may  have  been  anected  with  notice,  Cadwellj  the  purchaser  8  John,  137. 
from  him,  cannot  be  affected  by  notice  except  to  himself.  J^f^  9  j^^[ 
To  this  point  the  authorities  speak  ^  uniform  language.  ^^* 
^he  following  are  some  of  them  :  Jdckson  v.  Bartlet  and 
others^  (10  John.  185.)     Jackson  v.  Humphrey^  (8  tJ.  137.) 
Jackson  \.  Walsh^(l^id.  407.)  Deniarest  V.  fVynkoop^  (3 
John*  Ch.   Rep.    147.)     Bump^s  v.  Plainer^  (1    id.  219. 
Bob.  on  Fraud.  Conv.  405» 

The  jury  have  found  that  the  lease  from  Clark  Saunders 
to  his  father' was  void  as  against  creditors.  This  question 
•was  material ;  for  the  judgment  against  the  two  Saunden  /  n  f^^  ^ 
Was  subsequent  to  this  lease.  Notice  of  a  fraudulent  con-  f^^fud.  Cont* 
▼eyance  will  not  affect  the  purchaser.(p)  The  law  is,  in  39!  'gooJZ 
this  respect,  the  same  both  as  to  the  1 3th  and  2  7  th  Eliz.{q)  ^^^fJ  ^*^'  ^ 
Cadwell  being  ^  bona  fide  purchaser,  the  Judge  was  right  Emen/,  CvUtpl 
in  withholding  the  evidence  of  payment  from  the  jury.  ^//«^ef  tJ* 
The  question  of  notice  we'^t  to  the  jury,  and  they  found. '^l^'  ^^crryr. 
agamst  it.  <  Ch.Rep.  aea. 

We  are  not  bound  to  furnish  the  plaintiff  With  a  remedy  pr^^^co^ 
against  this  execution.     It  is  enough  that  this  is  not  the  395  AmUrs&n 
groper  remedy.    The  payment  cannot  be  tried  in  this  form,  jt^^^t'  ^^ 
The  defendants,  in  the  execution,  were  fully  advised  of  the 
sale  ;  but  no  step  was  taken  to  prevent  it.     They  slept  till 
the  purchase  and  assignment.     They  ought  to  have  procee- 
ded by  injunction^  audita  querela^  or  by  order  to  stay  thg 
You  h  80 
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ALBANV,     proceedings,  and  a  naotioQ  fo  this  Court.    The  regularil/ 

^^^^:J^'     of  ao  execution  and  sale  cannot  be  questioned  in  eject- 

Jacksow      inent(r)     This  is  wett  settled  as  to  sales  upon  execution, 

CAvwRVh     ^^^^^  ^^^  issued  after  the  year  and  day,  without  a  scire  /k- 

daj,  (13  John*  102,  4  Campb.  5B.)     In  Jackson  v.  Rose* 

T.BartUty  ^8  ^^^'X*)  **  ^^^  decided  that  neither  error  nor  irregularity  in 

John,  36K       the  judgment  will  defeat  a  sale  under  it  to  a  bona  fide  pur* 

97.  ^  chaser.     la  that  case,  too,  the  question  whether  the  Sber- 

iS  had  levied  waa  not  suffered  to  be  raised.     And  in  /ocA:- 

(Onjohn  ^^^   ^'   V^'^*^^'^^^y^^^y\^)    which  was  ejectment  for  lands. 
167,  grounded  on  the  SheriflF's  deed,  the  Court  refused  to  admit 

evidence  that  the  levy  had  been  abandoned,  and  recogni- 
zed the  distinction  for  which  we  contend  here,  that  the  par- 
ty should  have  moved  to  set  aside  the  sale.  An  audita  que- 
rela would  have  Iain.  {Com.  Dig.  audita  querela^  {^)  (B)  (C) 
2  Saund.  148  6.  n.  (l)  1  Salk.  264.)  And  the  3  BL  Com. 
405,  mentions  payment  of  a  judgment  as  the  proper  c&se 
for  an  audita  querela.  The  Court  will  stay  proceedings  to 
enable  the  party  to  try  the  question  of  payment  upon  an  au^ 
dita  querela.  {Wardel  v.  jEcfcn,  2  John.  Cas.  258.)  The  rem- 
edy by  motion  is  generally  proper  wherever  an  audita  quere- 
la vriM  lie.  (Bacon  v.  Judges  of  Ulster^  A  John.  Rep.  191  • 
2  Saund.  148  c.  S  Bl.  Com..  406.)  To  shew  how  exten- 
sively an  audita  querela  applies,  I  cite  F.  J>f.  jB.  104  <Jr  105, 
(F.)  3  Rep.  44,  Boydon^s  case.  id.  52,  Ridgewaips  case. 
5  id.  87,  Blumfield?scase.     Co.  Lit.  290  b. 

The  party  cannot  question  a  judgment  in  a  collateral  ac- 
tion, even  where  it  is  declared  void  by  an  act  of  parlia- 
(1)    Price  nient.(l)     Wherever  the  execution  will  justify  the  Sheriff^ 
^"   •^^'w*'  1  he  may  convey  a  good  title. (m)  And  where  it  is  irregular,  the 
(u)   Jcanei  Court  will,  many  times,  impose  terms  upon  the  party  (as  that 
Tc/'^idr'*  ^  ^^  ^^^  "^*  bring  an  action)  before  they  will  set  it  aside  ; 
and  an  action  will  not  lie  for  the  irregularity  till  it  be  set 
(v\      R   -  2iside.(r)     In  Graves  v.  Eades^{w)  the  Court  required  the 
navk  T.  Corp  party  to  stipulate  not  to  bring  an  action,  before  they  would 
Cflin^  Rep.  set  aside  the  execution,  on  the  ground  that  the  judgment 
^f\    T        ^"^^  ^i^^n  paid.     The  doctrine  of  lien  becomes  important 
4:^9.  '  only  as  between  different  judgment  creditors.     It  confers 

no  authority,  but  the  power  to  sell  is  derived  from  the  exe* 
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cution«     The*  case  of  Jackson  v.  ClarkAx)  is  the  only  au-     albawv, 

Feb  1823 

thority  Cited  against  as  which  bears  upon  the  point ;  but  that     v^^C^.^^* 

was  a    statute  proceeding  to  sell  land  for  taxes.     There      Jacksoit 

was  no  judgment  nor  execution,  nor  was  there,  of  course,     Cadwrll. 

any  remedy  by  audita  querela  or  motion.     That  case  is  like 

Bigelow   V.  Steam$,(7/)  where  the  judgment  of  an  inferior     (^)  l8/oAn. 

court  was  holdenroid,  for  want  of  jurisdiction.   Woodworthj    q/)  19  /o^,j, 

J.  says,  that ''  the  sale  was  made  in  consequence  of  a  re-  ^* 

turn  that  the  whole  of  lot  No.  6  was  chargeable  with  the  tax. 

This  was  a  mistake  of  the  assessors  ;  for  that  pari  of  the  lot, 

including  the  premises,  had  been  assessed  separately,  and 

the  t^xes  paid." 

Talcott,  (Attorney  General)  in  reply.     The  estate  in  the 
premises  in  question  was  for  three  lives  ;  it  was  a  freehold : 
and  the  deed  from  £.  C.  Saunders  did  not  convey  the  legau 
estate  to  Mary  Saunders.     There  is  no  consideration  men- 
tioned in  this  conveyance  as  moving  from  her,  and  it  is  said 
none  is  necessary ;  but  Cruisers  Dig.  cited  to  this  point,  re- 
lates merely  to  an  assignment  of  an  estate  for  years.    A 
freehold  might  pass  by  livery  of  seisin  ;(z)  but  here  is  no  liv-      f«)  Cruue*i 
ery,  and  the  deed  cannot  operate  as  a  common  law  convey-  e/f?  toS\^  i 
ance.     If  at  all,  it  must  operate  under  the  statute  of  uses  as  ^^^'  *®  ^ 
a  bai^ain  and  sale,  or  a  covenant  to  stand  seised.     The  first, 
requires  for  its  aliment  a  pecuniary  consideration  ;(a)  the     (a)  Jackson 
last,  blood  or  marriage.(6)     The  consideration  must  be  the  J'  j^^l^\ 
same  to  enable  Mary  Saunders  to  take  as  trustee  ;  but  she  '*^®*     .  ^ 

(0)  ttockson 
has  none  of  th  e  blood  of  £.  C.  Saunders.     It  is  said  she  is  v.  Scbringf  16 

the  wife  of  his  son  ;  and  a  covenant  to  stand  seised  to  the 

use  of  the  son  and  his  wife  is  good(c) ;  and  Sharingion  v.  Strot^     (c)  BwM  r. 

ton^id)  is  to  this  effect.     This  case  goes  upon  a  union  both  of  ja^^[    "*' 

blood  and  marriage;  but  admitting  that  either  will  do  sep-  (d)  Piwfd.^^%. 

arately,  Mary  is  not  named  as  the  wife  in  the  deed.     This  on  mtSyAz^i. 

is.  necessary .(c)     The  relation  by  blood  or  marriage  should  c^iTs^*^^**' ^ 

appear  on  the  face  of  the  instrument. (f)  (/)  ^*J-  -^^r. 

.     .      .     .    ^  ,  .        ,  .   «*«•  (^  ^)  Ft- 

Agam,  the  instrument  purports  to  be  a  grant,  m  prmsentxy  8, 

of  all  E.  C.  Satmrfcr^'  estate.  And  the  provision  that  the 
mother  should  hold  is  inconsistent  and  void.  But  this  ob- 
jection that  the  estate  is  out  of  the. lessors  is  now  heard  for 
the  first  time.    It  should  have  been  made  upon  the  trial,  to 
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A  i/BANic,     warrap  t  its  being  urged  here,  (g)    Had  it  been  inade.  tb^e,  it 

s,,^^^^^    inight  have    been    answered  by  shewing  a  conveyance  to 

jAci^soir      £•  C«  Saunders^  junior  J  the  ceshty  qtte  trust  • 

CAp!w£x.t.        Jtfary  Saunders  was  a  comjpetent  witness.     She  was  rgec- 

ted  on  the  ground  that  the  interest  conveyed  was  for  ttie 

v.Cammarm  Support  of  her  infant  son.     If  this  was  a  testamentary  dispo- 

?i?***"S'/'^*^'  sition,  she  was,  of  couree,  not  interested*     That  it  was  so, 

168.     Jfrxer  v,  ' 

Jackson^  8  I  refer  to  Rob.  on  fVUls^  73.  Pa®,  on  Dev.  9, 10,  ed.  1822. 
607?  Pike  Y.  2  f^cs*  Jwfi*  208.  4  id.  565.  If  it  is  to  be  deemed  a  cove- 
■?*? "*1^^  '^'  nant,  the  use  remained  in  the  covenantor,  until  the  minor 
(h)  Fin-  ^me  to  the  age  of  21, (A)  when  the  interest  of  the.  parents 
J3  ^'  j)oey,  would  cease  ;  for  they  would  no  longer  be  bound  to  miufi- 
{^'  ii^nfrham,  tain  the  child.     But  if  the  trust  was  available  to  the  infant* 

4  Taunt.  40.  ,       .  .  ^. 

(t)  Darky  this  Can  make  no  diiference ;  for  the  parents  would  still  be 
litk,  399?'  1  bptind  to  support  him,  from-  their  own  funds.(t)  It  is  s^d 
jTcj.  160.  BU-  {^|g  case  is  an  exception  to  that  rule,  the  property  being  ex- 
Crieket^  1  Br.  pressly  devoted  to  the  child^s  support ;  but  the  authority  ci- 
Dawe^lHow'  ^^^  ^^^  ^^^  ^^^^  ®"*  *^®  position ;  and  other  authorities 
R^'  97  ^^''  ^^  against  it,(j)  The  case  olMandy  v.  Howe,  (4  Br.  Ch. 
\j\  ji'ndrewt  cas*  224,)  shews  upon  what  principles  the  Court  of  Chance- 
s' r!^'^^^.  tj  will  qualify  the  rule.  The  Court  are  also  referred  to 
Rep,  60.  Brodit  v.  Barry,  (2  Ves.  ^  Bea.  36.) '   Then  she  must  be  exr 

eluded,  if  at  all,  upon  her  contingent  interest,  that  her  hus- 
band may  apply  for  support ;  but  nothing  appears  that  the 
contingency  has  happened. 

The  title  of  a  purchaser  at  Sheriff's  sale  depends  upon  the 
judgment.     This  is  an  essential  part  of  the  evidence  in  ejects 
(k)  JaeksM  iheut  by  him.  (A;)     Both  the  judgment  and  execution  must  be 
lijohn.ti^. '  valid  and  subsisting. (/)     The  cases  cited  on  the  other  side, 
.  0)  ^^i^^  ^*  relating  to  the  effect  of  setting  aside  a  judgment  after  the 
$outh.     Rep.  sale  for  irregularity  or  error,  or  which  shew  tfiat  a  Sheriff's 
deed  cannot  be  contradicted,  or  that  a  third  person  cannot 
object  the  want  of  a  scire  facias,  all  go  upon  principles  pecu- 
liar to  the  cases  themselves,  and  do  not  apply  here.     Jeanes 
V.  Wtlkins,  (1  Vesm  Sen.  195,)  is  the  strongest  case  against 
us ;  but  it  is  not  law.     I  deny,  on  the  authority  of  Jackson  v. 
Morse,  (18  John*  441,)   that  the  Sheriff  can  always  convey 
a  good  title,  where  the  process  will  justify  him.      Pay** 
pient   satisfies  the  judgment ;   this  may   be  inquired  int^ 
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|d  a  collateral  action ;  and  proof  of  payment  will  defeat     albany, 

^  sale  under  it.     In  Woodcock  v.   Bennet,  {Court  of  Er-      v^-^y.^' 

rors^  Aprils  1823,)  an  execution  issued  after  the  death  of      Jackbox 

pne  of  the  defendants,  without  the  judgment  being  revi-    r;^^,.!.^ 

ved  by  scire  facias^  was  holden  void,  and  that  it  conferred 

no  title  upon  the  purchaser  of  lands  which  bad  been  sold 

under  it*   «That  was  the  case  of  a,  bona  fide  purchaser  ;  and 

the  question  came  up  collaterally  upon  a  bill  filed  to  cpm- 

pel  Woodcock^  the  purchaser,  to  make  a  title  to  Bennet^  pur* 

pliant  to  articles  by  whi^h  ff^*  had  covenanted  to  convey. 

What  difierence  is  tt}er^  betyreen  a  paid  judgment,  and  one 

wanting  parties  ?     In  Jackson  v.  SiernburghSjn)  Lansings     (m)  l  John^ 

Ch.  J.  presupposes  that  if  the  judgment  had  been  satisfied    ^' 

the  sale  would  have  been  void.     In  Jackson  y»  Robin8^(n)     ^n)  iQJohsu 

the  Chancellor  takes  the  ground  that  the  judgment  had  not  ^^^* 

been  paid,  and  holds  the  sale  valid.     In  Jackson  v.  Bartlet^ 

the  Court  presupposed  that  had  the  defendant  before  been 

(lischaiged  from  a  ca*  sa*  by  the  plaintiff's  consent,  it  would 

have  satisfied  the  judgment ;  aqd  that  i^  s^Ie  under  a  fi*fa^ 

subsequently  issued,  would  have  been  void  ;  but  they  refu* 

3ed  evidence  of  the  discharge,  because  it  was  by  the  consent 

of  the  attorney,  who  had  no  authority  to  consent.    In  SAer- 

rnan  v.  Boyce^{p)  the  judgment  was  holden  to  be  extinguish-     (o)  15  John. 

pd  by  the  payment,  flie  execution  gone,  and  the  officer/unc-     ^* 

ius  officio.     In  KingYp  Goodwin,{p)  it  ws^s  holden,  that  a     (p)\SMats0 

pluries  execution-,  issued  after  ttie  judgment  debtor  had  been     ^' 

committed  on  an  a/m,was  void;  and  an  extent  upon  land  of 

the  debtor,  he  having  been  first  liberated  by  the  creditor, 

conveyed  no  title :  and  in  Hammatt  v.  Wyfnan^{q)  the  Court     (^)  9  jj^^^ 

declared  that  payment  extinguished  the  judgment,  that  the  ^^*  ^^ 

exedution  was  fanctvAiofficio^  and  could  convey  no  title. 

The  act  concerning  judgments  and  executionB,(r)  provides     (r)  1 R.  z. 

a  remedy  for  a  bona  fide  purchaser  of  lands  upon  execution,       '  *'  ^^' 

who  shall  be  evicted  by  reason  of  any  irregularity  in  the 

proceedings.     The  case  of  King  v.  Goodwin,{s)  is  in  point.     W  Suprfi. 

It  was  entry  sur  disseisiny  for  lands  extended  upon  an  exe^ 

eution,  issued  on  a  satisfied  judgment,  and  the  execution  was 

holden  void.     The  same  principle  applies  to  ejectment  for 

lands  spld  on  a/,  fa.    In  Foster  v.  Jackson^Q)  it  is  8ai4     (0  S[ob.  S8. 
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ALBANT,     that  an  elegit  is,  in  effect,  but  a  f.  fa.    And  fliis  is  p!am 

.    v^^p^>^-,^*     from  the  nature  of  the  proceedings  upon  an  elegit  as  tbejr 

Jacksoh     are  pointed  out  in  Tidd^  94 1  •     True,  there  is  a  difierenc<> 

CADWBI.L.    ^^^^y  io  some  cases,  between  a  purchase  by  the  party,  and 

a  stranger*     In  the  former  case,  w^ere  the  judgment  is  set 

yerc  r.  Ince,  ^iside,  on  error,  the  purchase  is  void — ^in  the  latter  it  shall 

Cro.  Jac.  240.  remain  good,(w)    The  same  distinction  is  taken-in  relation 

Yelv,  179  S,C 

by  name '  of  to  an  irreguhir  execution,  in  Simonds  v.  Catlin.{v)  Hero 
j^tr^  \  ^®  purchase  was  by  the  party,  and  we  deny  that  the  pur- 
Browni.    107,  chaser  from  him  takes  any  better  title  than  his  grantor :  both 

(v)  2  Caines"  depend  on  the  goodness  or  badness  of  the  execution,  Thi$ 
Rep.  61.  is  not  Hke  sales  under  the  registry  acts,  or  the  statute  against 

,  .   „  ,       fraudulent  conveyances.    In  the  latter  act,  the  proviso  m 

(w)  Roberit  .  /.    ,  i  »  ,  »  ,  v 

f.    Anderson,  favour  01  bona  fide  purchasers  saves  the  second  one*{OT) 
\ep!^'^.  ^^  There  is  no  proviso  for  this  case,  and  Cadwell  can  take  no 
better  title  than  Clark  had  to  give  him.     This  is,  like  any 
other  deed,  void  at  the  common  law,  as  a  deed  obtained  by 
W  Jackson  ffaud  from  an  illiterate  man,(a7)  which  can  never  be  made 
John,  469.       valid  by  a  conveyance  from  a  fraudulent  to  a  bona  fide  gran- 
tee.    Roberts  on  Frauds  Con.  382-3,  illustrates  this  distinc- 
tion.   In  all  cases  of  a  sale  under  a  power,  the  grantee  pur- 
chases at  his  peril.     If  the  power  fails  the  title  goes  with  it., 
But  whether  the  deed  from  Clark  to  Cadwell  would  have 
been  good,  without  notice  to  the  latter,  or  not,  is  immaterial, 
for  he  had  notice.     The  conversation  with  Hale  was  enough 
(y)  Ander-  to  put  him  on  inquiry.(y)  and  the  possession  of  E.  C  Sann^ 
^inu'^^ji.^  rfcrs  continued  up  to  the  moment  of  the  grant5(2)  either  of 
345.  Grun  v,  which  amount  to  legal  notice. 

J^^CtuRtp.      ^^  ^°  ^^^  distinction  between  a  remedy  to  avoid  the  sale 
S8.  by  audita  querela^  and  by  assize^  the  Court  are  referred  ta 

mif^v.  gIZ'-  Vin.  {A)  1 ,  2,  4,  1 1  ;  Waddington  ^.  Vredenhtrgh,  2  John^ 
ner,  5   John,  q^^^  229  :  Com.  Dig.  audita  querela,  (C)  last  paragraph. 

CA«     Htp*  33.  Ill  1*11  ji-r 

Daniels  y.  Da-  An  ofidita  querela  must  be  by  the  party,  and  will  not  lie  af- 
vum,  16  res,  ^^^  j^^  g^,^^ 

There  is  no  doubt  that  the  exception  is  valid,  and  to  avoid 

^  V  ,  .       its  effect  we  are  told  that  Clark  Saunders  has  released  the 

T.   Wood,   12  estate  to  J?.  Clark.     To  this  we  answer,  that  the  release 

*^^  l^'sch.  ^sis  not  under  seal,  and  will  not  pass  a  freehoH.(o)    This 

k  Titf.   90.  *  estate  for  lives  is  a  freehold  interest.  (6)    The  release  not 
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passing  an  estate,  fi.  Clark  canoot  claim,  as  a  hcmafidt     Albany, 
purchaser,  within  the  statue,  S7/A  Eliz.      He  is  not  a  pur-      tj^v'*^^ 
chastr  of  the  fraudulent  grantor.    This  is  necessary,  where      Jacksov 
the  party  claims  under  that  8tatute,(c)  and  to  avoid  a  deed,     cadwkll. 
as  fraudulent,  in  respect  to  creditors,  the  party  must  claim  un- 
der a  valid  judgment,  due  at  the  time  of  the  sale.    (Vid.  ^  ^'^h^^ 
DrinkwaUr  v.  Drinkwaier,  4  Mass*  Rep.  357,  per  Parsons^  John,  26%  p^ 
Ch.  J.     Hider  v.  Dorrelj  1   TamU  381-2,  per  Mansfield,  ^^^^'"^^ 
Ch*  J,    Rob*  on  Fraud.  Con.  489-90.    Sanders  v.  ■  ■         ^ 
Holt.  Rep.  327,  per  Holt,  Ch.  J.    Skin.  586,  S.  C.) 

WooDWORtH,  J.  If  the  question  had  been  submitted  to 
the  jury^  whether  the  judgments  were  paid,  I  think  the 
plwitiff  would  have  failed  on  that  ground.  The  evidence 
does  not  satisfactorily  establish  the  fact  of  payii\ent.  The 
Judge,  at  the  trial,  being  of  opinion  that  this  inquiry  was 
immaterial,  decided  that  the  title  of  the  defendant  could  not 
be  afiected,  he  being  a  bona  fide  purchaser,  without  notice. 
The  only  question  submitted  to  tl)e  jury  was,  whether  the 
convfijdSice  (rom  Clark  Saunders  to  Edward  C.  Saunders, 
was  fraudulent.  The  exception  is  taken  to  the  charge,  but 
not  to  the  opinion  of  the  Judge,  excluding  Mary  Saunders, 
as  an  incompetent  witness. 

The  rule  laid  down  in  Frier  v.  Jackson,  (8  John.  507)  is, 
that  a  bill  of  exceptions  does  not  draw  the  whole  matter  in- 
to examination,  but  only  on  the  points  to  which  it  was  taken ; 
and  that  the  party  excepting  must  lay  his  finger  on  those 
points  which  might  arise,  either,  in  admitting  or  denying 
evidence,  or  in  matter  of  law  arising  from  a  fact  not  denied, 
in  which  either  partj^was  overruled  by  the  Court. 

The  plaintiff  ma^e  out  a  title  in  Edward  C.  Saunders,  which 
entitles  him  to  recover,  unless  that  title  was  divested  by  the 
sale  under  the  judgments.  The  conveyance  to  Edward  C« 
Saunders,  jun.  Cannot  operate  as  a  bargain  and  sale,  for  want 
of  a  pecuniary  consideration.  If  it  operates  at  all,  it  must 
be  by  way  of  covenant  to  stand  seised  to  uses.  That  spe* 
cics  of  conveyance  is  good,  when  made  upon  the  considera- 
tion of  blood  or  marriage.  In  such  case  the  statute  of  use» 
transfers  the  title  to  the  use  appointed.    If  the  parties  be  of 
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one  blood,  the  law  implies  a  good  consideration,  arising  from 
natural  love  and  affection.  In  this  csLse  the  conveyance  pro- 
vides, that  the  lease  shall  remain  in  the  hands  of  Mary  Satm- 
ders,  for  the  use,  benefit  and  support  of  her  son,  Edward^  un- 
til he  arrives  at  the  age  of  21,  at  which  time  he  is  to  come  in- 
to possession  of  the  lease.  If  it  be  admitted  that  Mary 
Saunders  is  to  be  considered  as  a  grantees  upon  trust,  for  Ed- 
ward C.  Siundets,  jun*  there  is  no  tie  of  blood  between  the 
grantor  and  grantee.  The  deed,  therefore,  must  fail,  as  a 
covenant,  to  stand  seised* 

The  cases  on  this  subject  are  ably  ei^amined  in  Jacksony* 
Sebring^  (16  John.  5l5.)  The  words  used  in  the  instni- 
ident,  although  in  the  form  of  a  deed,  would  seem  to  denote 
an  intention  to  devise.  There  are  many  cases  where  a 
Writing,  in  this  form,  has  been  proved  as  a  will.  (4  Fe». 
Jtinr.  565.)  On  this  supposition,  the  result  is  the  same  as 
to  the  present  interest  of  Saunders^  the  elder.  It  follows,  then, 
that  Mary  Saunders  had  no  interest  in  the  premises,  and 
ought  to  have  been  received  as  a  witness. 

The  question  to  be  decided  is,  whether  a  title  can  be  ac- 
quired under  an  execution  issued  on  a  judgment  that  has  been 
paid.  It  is  certain  that  the  judgment  is  no  lien^  after  pay- 
ment which  is  matter  in  pais  and  may  be  established  by  pa« 
rol  testimony. 

In  Sherman  v.  Boyce,  (15  John.  443)  the  defendant,  a$ 
Deputy  Sheriff,  sold  the  plaintiff's  personal  property  on  aii 
execution,  after  the  same  had  been  paid.  The  Codrt  say, 
'^  the  debt  must  be  deemed  satisfied  as  to  the  judgment  cred- 
itor ;  and  that  fact  being  established,  the  law,  founded  on  wise 
policy,  considers  the  officer  as  functus  officio.  The  direct 
aiid  sole  object  Of  the  j^.  fa.  was  to  raise  the  money  to  satis- 
fy the  judgment  creditor.  That  object  being  attained,  the 
power  conferred  by  the  writ  is  spent."  So,  also,  in  Carter 
Y.  Simpson^  (7  John.  535)  the  same  doctrine  is  recognized. 
The  plaintiff,  in  that  case,  was  a  purchaser  of  some  bay,  at 
a:  Constable's  sale,  on  execution.  The  defendant  contended, 
that  it  was  necessary  to  prove  the  execution  and  judgment. 
It  was  held,  that  the  plaintiff  was  bound  to  prove  the  athor- 
ity  under  which  the  constable  acted.    It  was  observed,  that 
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^^  if  the  constable  had  no  authority  to  sell  the  hay,  the  ven- 
dee had  no  title.'' 

It  is  well  settled  that  a  vendee,  under  a  lawful  judgment 
and  execution,  shall  not  lose  his  property  upon  a  reversal  of 
the  judgment  by  writ  of  error.  But  no  case  admits  a  title 
in  the  ptkrchaser,  when  the  Sheriff  acted  without  authority. 
{Manning^ s  cascj  8  Coke,  96.)  Whatever  may  be  the  rights 
of  a  bona  fide  purchaser,  without  notice,  it  must  be  conceded, 
that  as  between  the  parties,  the  judgment  and  execution  are 
lextinguished  by  payment.  Consequently,  Russel  Clark,  a 
plaintiff  in  one  of  the  executions,  who  paid  to  the  Sheriff  the 
amount  of  the  other,  and  afterwards  assumed  the  control  of 
f  t|  can  never  set  up  his  purchase  as  making  out  a  title. 

The  action  of  ejectment,  on  the  demise  of  Clark  and  his 
^partners,  against  Edward  C.  Saunders,  might  have  been  suc- 
cessfully resisted,  by  proving  payment  of  the  judgments  and 
executions  under  which  the  premises  were  sold ;  but  the  ob- 
jection not  being  taken  in  that  suit,  Saunders  was  dispossess- 
ed on  tlie  7  th  of  May,  1820.  The  next  day  the  defendant 
entered,  claiming  title  under  Clark.  He  proved  an  assign- 
ment of  the  original  lease  to  him,  dated  May  8, 1820,  for  the 
allied  consideration  of  ||700,  but  there  is  no  proof  that  any 
thing  was  paid,  or  secured  to  be  paid*  Hale,  a  witness,  tes- 
tified, that  in  a  conversation  with  the  defendant  the  day  be- 
fore he  purchased,  it  was  mentioned  that  Edward  C.  Satm- 
ders  laid  some  claim  to  the  premises,  but  upon  what  it  was 
founded  nothing  was  said.  The  defendant  afterwards  in- 
formed the  Witness,  that  when  he  purchased,  the  company 
indenmified  him. 

Enough  has  not  been  shown,  to  entitle  the  defendant  to 
the  character  of  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration, without  notice.  It  is,  therefore,  not  necessary  to 
discuss  the  more  difficult  question,  whether  a  bona  fide  pur- 
chaser can  be  affected  by  payment  of  the  judgments.  Ad- 
mitting he  cannot,  the  present  defendant  caQ  derive  no  bene- 
fit, his  title  being  no  better  than  that  of  the  purchasers  at  the 
Sheriff's  sale.  It  is  not  sufficient  to  shew  merely  a  good  con- 
vejance  in  form — ^payment  of  the  consideration  must  be 
Biade  out.    It  must  be  actually  paid,  not  merely  secured  to 
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be  paid,  for  otherwise  the  purchaser  would  not  be  faurrt^ 
This  doctrine  is  well  settled  in  the  books*  (3  Aik.  304.  S 
P.  Wm.  307.  1  Aik.  538.  2  Atk.  630.  2  JIfaJ.  255.)  Ber 
sides,  it  is  here  stated  that  the  defendant  is  indemnified,  and 
if  so,  cannot  incur  loss,  whatever  may  be  our  decision.  The 
defence  of  a  purchaser  for  valuable  consideration,  is  gener- 
ally confined  to  a  Court  of  Equity,  and  may  be  resorted  to 
when  the  defendant  has  as  good  a  claim  to  the  protection  of 
a  Court  of  Equity,  to  defend  his  possession,  as  the  plaintiff 
has  to  the  assistance  of  the  Court,  to  assert  bis  right,  b 
such  case,  the  Court  will  not  interfere  on  either  side.  It 
can  neVer  be  made  use  of  as  a  substantive  ground  of  Equi- 
ty,for  offensive  operations  by  a  plaintiff.  It  is  not  ground 
for  relief,  though  it  is  a  good  defence.  (16  John,  544.  ^m- 
hler,  292.) 

The  defendant  not  having  sdewn  that  he  is  a  subsequenf 
honajide  purchaser,  must  stand  on  the  same  ground  as  if 
Clarkj  the  purchaser  from  the  Sheriff,  had  never  conveyed. 

On  the  question  of  notice,  I  think  a  knowledge  that  Saun- 
ders had  a  claim^f  was  enough  to  put  the  party  on  inquiry. 
Presumptive  notice  is  where  the  law  imputes  to  a  purcha- 
ser  the  knowledge  of  a  fact,  of  which  the  exercise  of  com- 
mon prudence  and  ordinary  diligence  must  have  apprized 
him.     {Nod.  on  Con*  511,  and  the  cases  there  citedm) 

The  conveyance  from  Clark  Saunders  to  his  fether  was 
undoubtedly  fraudulent  as  to  creditors,  and  subsequent  bona 
fide  purchasers  ;  but  as  between  the  parties  it  was  valid.  It 
is  not  drawn  in  question  by  a  creditor  having  a  judgment,  or 
standing  in  a  situation  to  contest  the  fraud,  or  a  subsequent  &o- 
nafide  purchaser.  The  judgments  being  paid,  the  direction  to 
(he  Sheriff  to  sell,  and  the  purchase  of  the  premises  by  Rus- 
sel  Clark,  were  fraudulent  acts,  and  cannot  gite  him  a  rig&t 
to  question  the  conveyance  between  Clark  Saunders  and  his 
&ther.  This  was  an  immaterial  question,  submitted  to  the 
jury.  1  am  of  opinion,  that  the  exception  was  well  tA^ 
ken,  and  consequently  that  a  new  trial  be  granted,  with  costs 
to  abide  the  event. 


Sutherland,  J.  concurred. 
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Savage,  Ch.  J.  If  the  lease  frbm  Clark  Saunders^  to 
Edward  C.  Saunders ,  and  from'hitn  to  £•  C.  SaitnderSy 
Jun.  are  valid,  then  JIfery  Saunders  was  an  incompetent 
witness.  The  express  object  of  the  conveyance  was,  to 
place  in  her  hands  a  fuVid  for  the  support  of  her  son.  She 
would,  therefore,  be  relieved  as  far  as  the  fund  extended, 
from  an  obligation,  which  would  otherwise  be  binding  upon 
her.  The  lease,  then,  is  for  her  benefit,  and  that  of  her 
husband,  as  parents  of  Edward  C.  Saunders,  jun.  The  in- 
strument, however,  cannot  operate  as  a  bargain  and  sale, 
for  want  of  a  pecuniary  consideration  ;  nor  as  a  covenant 
to  stand  seised,  as  there  is  no  relation  of  blood  between  the 
grantor  and  Mary  Saunders^  nor  by  way  of  assignment  for 
want  of  livery  of  seisin,  the  estate  attempted  to  be  convey- 
ed being  a  freehold. 

The  abstract  question,  whether  a  sale  by  a  Sheriff  upon 
an  execution  which  has  been  paid,  is  valid,  is  one  of  some 
difficulty.  On  the  one  hand,  debtors  should  be  protected 
from  a  sacrifice  of  their  property,  after  payment  of  their 
debts ;  and  on  the  other,  innocent  purchasers,  who  have  par- 
ted with  their  money  on  the  faith  of  a  sale,  by  virtue  of  legal 
process,  regular  upon  its  face,  and  supported  by  a  regular 
judgment,  ought  to  be  protected  in  their  purchases. 

In  Sherman  v.  Boyce,  (15  John,  446,)  Platt^  Justice,  in  de- 
livering the  opinion  of  the  Court,  lays  down  the  law  in  sub- 
stance, that  payment  of  the  money  unconditionally  to  the 
plaintiif  is  a  satisfaction  of  the  debt ;  and,  therefore,  the  ofii-. 
cer  holding  the^«  fa.  becomes  fundus  officio — the  process 
having  attained  its  object  by  payment  and  satisfaction  of  the 
judgment,  the  power  eonferred  by  it  is  spent. 

\nJtanes  v.  WUkins,  (1  Vts*  Sen.  195,)  LordCh.  Hard- 
wicke  says,  ^'  To  avoid  the  sale  and  title  of  the  defend- 
ant, it  must  be  proi^dthat  thef.  fa.  was  void,  and  convey- 
ed no  authority  to  the  Sheriff;  for  it  might  be  irregular,  and 
yet  if  sufficient  to  indemnify  the  Sheriff*,  so  that  he  might 
jaatify  in  an  action  of  trespass,  he  might  convey  a  good  ti- 
tle, notwithstanding  the  writ  might  be  afterwards  set  aside.'' 

This  doctrine  was  fully  discussed  in  the  case  .of  Woodcock 
J.  Bennet^  in  the  Court  of  Errors,  in  ^pril  last,  by  JVood*^- 


ALBAK7, 
Feb.  1824. 

Jacksow 

T. 

Cadwxlii. 
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ALBANY)     toarth,  Jufitke,  in  deliveriiig  his  opioion^  which  was  qiumu^ 
Feb.  IB24.    m^ngiy  coacurred  io  by  the  Cowrt. 


jA^Ktov        It  may,  therefore,  be  eoDsidered  settled .  law,  that  a  btma 
^'        Jide  purchaser,  at  a^  Sheriff's  sale,  acquires  a,  valid  titk  a& 
against  the  defendant  in  the  ei^ecutioD,  unless  it  is  not  onlj^ 
voidable,  but  absolutely  void* 

The  same  reasons  of  policy  which  secure  to  an  innocent 
purchaser  a  valid  title,  do  not  exist  where  the  judgment 
creditor  become^  the  purchaser ;  and  it  would  be  the 
height  of  injustice  to  allow  the  party,  guilty  c^  the  irw 
regularity,  to  ta^e  advantage  of  it.  The  case  of  f&vaon  v. 
Deygert,  {t  John*  333,)  contains  nothing  contrary  to  &i&^ 
principle.  In  that  case  the  Court  decided,  tlmt  land  could 
not  be  sold  a  second  time,  by  virtue  of  the  same  judgment 
and  execution,  while  in  the  hands  of  the  purchaser  at  the 
first  sale.  And  in  Jackson  v.  Benedict^  the  question  was,  not 
whether  there  was  any  irregularity  in  issuing  the  executioBy 
but  wh  ether  th^  plaintiff  had  not  lost  his  priority  upon  cer- 
tain property  of  the  defendant,  and  the  title,  in  consequence 
thereof,  was  vested  m  another  persoUi^ 

In  the  cas^  last  cited,  the  parties  complainfaig  of  the  ^o 
fect  of  the  executions,  were  bona  fide  purchasers,  not  par^* 
ties  to  the  executions,  and  possessing  no  other  remedy  thaa 
by  defending  the  property  they  had  purchased  and  paid  for. 

In.the  case  now  under  consideration,  the  party,  seeking  to 
avail  himself  of  the  irregularity  of  the  sale,  was  a 
defendant,  who  stood  by  and  looked  on  while  his  prop- 
erty was  sold  by  virtue  of  an  execution,  which  had  beea 
paid,  as  he  now  alleges.  No  effort  was  made  on  his  part  to 
stay  theproceedifigs,  or  set  apicte  the  6ai%  either  hy  iiiatum 
to  the  Court,  or  a^Ua  fttere^.  H^d  the  piop^pr^beeE- 
purchased  by  a  third  person,  a  stmog^r  to  &e  t^i9V«litu 
between  the  parties  to  the  exeputio^^  I  sboidd  deiyp  die 
plaintiff's  right  to  recover. 

The  property  passed  into  the  h^u^  of  the  defeodaiil,  whO' * 
cannot,  in  my  judgineut,  be  consideftd  a  bona  fide  pfunphescK, 
as  he  purchased  from  the  plaintiff  in  the  execotioo^and  notice 
is  brought  home  to  him«    He  knew  that  Sounder^  made  sieme 
claim.    This  was  sufficient  to  put  him-  upQB  inquiij.    It 
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moat  be  prftsumed  tbat  he  did  ettqmffe,  as  be  took  aa  indemr* 
nitj  against  the  claim.  The. cases  cited,  o(  Jackson  v.  Given 
<Sr  Others^  (8  John.  137)  and  Meghan  y.  Millsy  (9  John.  64,) 
are  not  so  strongs  nor  have  I  found  any  case  where  £M:ts  like 
these  are  held  insufficient  notice. 

The  contest  here  is  virtually  between  the  original  parties ; 
and,  as  between  them,  I  can  see  no  objection  to  an  inquiry 
into  the  regularity  of  the  sale* ,  The  evidence  offered  was 
not  to  contradict  the  Sheriff's  deed,  as  in  Jackson  v.  Cray, 
(12  John.  427)  and  Jackson  v*  VanDer  Heydeny  (17  John. 
167)  but  to  shew  that  the  plaintiffin  the  execution  proceed- 
ed to  sell  contrary  to  the  ri^ts  of  the  defendants,  and,  in  my 
opinion,  it  should  have  been  received- 

*The  question  submitted  to  the  jury  was,  whether  the  con- 
veyance from  Clark  Saunders  to  £.  C.  Sawnders  was  not 
fraudulent  and  void  ;  and  the  jury  were  warranted  by  the 
teatimony  in  their  verdict. 

But  ^ill,  if  the  judgment  had  been  paid,  the  sale  would 
have  been  void,  as  between  the  parties.  The  evidence  pro- 
duced rather  proved  that  no  payment  had  been  made ;  but, 
in  my  opinion,  the  Judge  erred,  in  refusing  to  submit  that  tes- 
timony to  the  jury,  ^i^d  a  new  trial  should  be  granted. 

New  trial  granted. 


JILBANT, 

Feb/ 1824. 

LSVKRICK 
V. 

MftieH. 


Leverick  against  Meig's  &  Reep. 

AssvmpsiT  ;  tried  before  his  Honor  (the  late)  Ch«  Justice 
Spencer,  at  the  Mto-ForA:  sittings,  in  /tme,  1821. 

The  action  was  to  recover  the  amount  of  two  several  bills 
of  exchange,  each  drawn  by  the  house  of  Rea  and  Bidter,  in 
Savannah,  upon  Thomas  C.  Butlery  of  JVew-ForAr,  at  60  days 
sight;  the  first  dated  the  20/A  January  1819,  for  ^743,28, 
the  other  daited  the  5ih  February,  in  the  same  year,  for  $  1 384, 
78,  both  payable  to  the  .plaintiff.  They  were  remit- 
ted to  the  plaintiff  by  the  defendants,  on  account  of  the 
proceeds  oX  goods  consigned  to  the  defendants  I^  the  plain- 


The  general 
duty  of  a  iae- 
tor  considered. 
'  A  factor  un- 
der a  general 
power,  will 
not  be  respon- 
sible for  losses, 
if  he  appear  to 
have  acted  to 
the  best  of  his 
abilities,  with- 
out breach  of 
orders,     grosi . 
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ALBANr,     tiff,  for  sale  on  his  account ;  and  which  (hey  sold  at  a  credit^ 
*[^^^J^     ^s  his  factors,  under  a  commission  to  guaranty  the  sales. 
jLsvERicK        At  the  trial,  proof  of  the  nature  of  the  contract  and  the 
Meigs.       liability  of  the  defendants,  depended,  in  part,  upon  vari- 
ous letters   which  passed  between  the  parties^  under  dates 
from  the  12lh  Dec.  1818,  to  March  1,   1819,  and  which 
were  given  in  evidence.     Under  dates  of  the   12lh  and 
fiSi^L*"*^'  ^^  24/A,  Dec.  1818,  and  the  2d  Jan.  1819,  the  defendants  ac- 
^^b^^h^  ^?  *  knowledged  the  receip  t  and  sale  of  goods  ;  and  in  the  letter 
ing  credit  on  of  the  24/A,  they  added,   "  P.  S.  The  paper  received  for 
kin*  ^  Temit"  l>uttcr  and  gin  is  undoubted  ;  and  we  are  willing,  in  all  ca- 
tance,  &c.  he  ses,  to  add  our  guaranty  to  ouV  sales  for  the  usual  commis- 
uQlett^it  *ap-  siou  for  SO  doing."     Under  date  o(  January  2d,  they  wrote, 
pear    that  he  ((  gyjg  ^jj  y^^j^  place  are  Very  scarce,  and  none  at  less  thaa 

lUsed  ordinary  ./  r  -^  / 

diligence  to  as-  60  days  «ight,  which  are  now  selling  for  cash,  at  1   1-2  ct- 
dSlriditor^!  discount."      Under  date   of  Jan.  20/ A,   1819,  they  sent 
solvency  of  the  ^n  account  of  sales  on  credit,   and  wrote   thus  :     "  En- 
fidlure  ^occa-  closed  is  Rea  &  Butler^s  draft  on   Thomas  C.  Butler^  jtm. 

atoned  the  loss. 
When  directed  to  remit,  however,  he  neet)  not,  in  general,  inquire  into  the  credit  of  the 

drawee. 

But  if  circumstances  of  suspicion  appear  against  the  drawers,  sufficient  to  put  a  man 
of  ordinary  prudence  on  his  guard,  he  wiU  be  accountable. 

If  the  bill  be  drawn  by  a  partnership,  he  must  shew  the  good  credit  of  all  the  members 

of  the  firm. 

A  lactorneed  not  obey  instructions  to  remit,  unless  goodr'  ills  can  be  obtained. 

When  a  factor's  powers  are  limited  and  specific,  he  must,  in  gcneni],  pursue  them  literal- 
ly. 

And  where  a  factor  at  Savannah  was  directed  by  his  principal  in  J^'ew  York  to  remit 

bills  at  short  sight  on  some  good  houtt  in  Aew- I'orlr ;  fuld,  t^at  he  was  bound  at  hia  peril 
to  see  that  the  drawee  was  in  good  credit. 

The  nature  and  efiect  of  a  commission  del  credere  considered. 

It  is,  where  a  factor,  for  a  premium  beyond  the  usual  commisaion  for  the  sale,  becenest 
bound  to  pay  the  price  at  all  events. 

The  factor  may  be  debited  by  the  vendor,  as  the  vendee  of  the  goods. 

As  between  the  factor  and  the  actual  vendee,  the  former  is  considered  the  sole  owner 

•f  the  goods. 

Rights  of  set  off  between  these  two  considered. 

The  original  vendor  may,  before  payment,  resort  to  the  actual  recdee  as  the  eollaterai 
security  of  the  factor ;  and  may  stop  the  payment  to  the  latter. 

Factor  not  liable  to  pay  tiU  the  purchase  money  becomes  due  to  him  ; 

But  when  due,  the  principal  may  call  on  him,  wilhout  first  looking  to  the  actual  Tendee  ^ 
so  tHiit  bis  engagement  is  a  guaranty  of  the  sale. 

The  only  difference  between  an  ordinary  factor  and  a  factor  under  a  commission  dtl  end- 
ire  arises  from  this  guaranty. 

But  this  guaranty  of  the  sale  or  commission  Je7  credere  does  not  imply  a  guaranty  of  the 

remittance : 

This  obligation  would  apply  only  to  a  real  purchaser  : 

Whereas  the  factpr,  under  the  csommission,  still  retains  bis  character  of  ordinary  factor  as 

to  the  remittanoe. 

A  guaranty  of  the  remittance  depends  on  the  principle  that  a  bill  or  note  does  not  dis** 
<ahar|a  a  pracedent  debt  unless  it  prove  good. 
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bf  your  place,  for  ^743,28,  to  your  debit  at  par^  having  been     Albany, 
received  for  your  account,  in  exchange  for  paper  received      v-.*-v-v^ 
for  gin  and  butter  sold  for  your  account.     We  have  conclw    Levkrici^ 
ded  to  guaranUe  our  sales  for  you  at  \\  per  cent,  and  have       meios. 
this  day  debited  you  with  our  guarantee  on  amount  sold  Fm 
&c."    Under    date  of  the   5th  Feb.   1819,  they  stated  a 
balance  to  the  amount  of  the  bill,  of  J  1384,74,  which  they 
mentioned   as  being  enclosed,  and  added,  "  which  is  remit- 
ted on  your  account  and  risk/' 

It  was  admitted  by  the  defendants,  that  the  two  bills  Vrefe 
regularly  protested  for  non-payment,  and  sent  to  them  at 
Savannahy  to  be  there  put  in  suit  against  the  drawers,  which 
was  done  in  the  name  of  the  plaintiff*,  without  prejudice 
to  the  rights  of  the  respective  parties  to  this  suit. 

The  plaintiff",  under  date  of  Jan.  9/A,  1819,  had  w:ritteti 
thus  :  "  /  should  wish  you  to  g^iarantce  the  sales  of  my  dif- 
ferent shipments,  which  are  made  at  a  credit,  at  the  usual 
commission.     The  chaise  for  guaranteeing  of  Messrs.  H.  <&■ 
Wmh  IJ  per  cent,  which  is  the  customary  chaise.     I  will 
thank  you  to  negodaie  the  paper  received  for  gin  and  but' 
ter,  in  such  a  way  that  I  may  receive  the  funds  here,  either 
in  bills  you  have  mentioned,  or  a  draft  at  short  sight,  on 
some  good  house,  in  time  to  meet  my  note  given  for  those  ar- 
ticles at -do  days.^^^     Under  date  of  the  27/A  Jan.  1819, 
he  acknowledged  the   receipt  of  the  defendant's  letters  of 
the  2d  Jan.,  stated  a  corrected  balance  at  ^756,17,  and  ad- 
4ed,  "  for  which  I  will  thank  you  to  procure  a  good  draft 
OD  this  place  at  as  short  sight  as  possible.     If  no  better 
can  be  done,  send  a  60  day  bill,  which  I  suppose  can  be  had 
at  a  discount."     Under  date  of  the  30/A  Jan.  18l9,  the 
plaintiff*  acknowledged  the  receipt  of  the  bill  of  ^743,28,  and 
added,  "  the  draft  is  duly  honored,  but  I  am  sorry  to  say  it 
cannot  be  discounted  unless  paying  more  than  bank  dis* 
count.     Mr.  B^s  paper  will  not  go  in  bank.  They  are  rath- 
er shy  of  him  :  his  business  appears  to  be  pretty  well  ex- 
tended.    I  think  the  draft  will  be  paid  when  due.     The 
above  in  confidence."     Under  date  of  Feb.  3d,  1819,  the 
plaintiff"  corrected  the  balance  of  other  sales  by  the  de- 
fendants, and  added,  ^^  which  please  remit  as  I  before  re- 
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ALBANY,     quested."      Under  several  subsequent  dates  the  platntifi^ 
^^.Jl^'    wrote  in  relation  to  the  measures  on  foot  to  secure  or  ob- 
Levebick   tain  payment  of  the  bills  from  the  drawers  and  acceptor, 
^j^'         which  had  failed,  they  having  finally  proved  insolvent. 

It  appeared  that  T*  C»  Buller^  the  acceptor,  fsuiled  ia 
February^  1819  ;  that  the  firm  of  Rea  ii  Butler,  at  Savan- 
nahy  consisted  of  James  Rea^  of  Savannah^  and  Thomas  C. 
Butler,  of  New-York  ;  that  the  former  had,  for  several 
years  before,  carried  on  trade  at  Savannah  under  thb  firm, 
and  the  latter  at  a  separate  house  in  New-York. 

Several  witnesses  were  examined  both  for  the  plaintifiT 
and  defendant,  as  to  the  credit  of  Rea  ^  Butler,  before  and 
at  the  time  of  the  purchase  and  remittance  o?  the  bills  by 
the  defendants.     It  is  unnecessary  to  state  their  testimony 
particularly,  as  it  is,  so  far  as  it  can  be  material,  noticed  lA 
the  opinions  of  the  Judges*     The  result  was,  that  the  house 
of  Rea  ^Butler  were  in  good  credit  at  Savannah  ;  where- 
as, Thomas  C.  Butler  was,  for  some  time  before  the   bills 
were  drawn,  in  bad  credit  ^i  New-York,  and  his  failure  im- 
mediately produced  that   of  Rea  ^  ButUr  at  Savannah. 
The  facts  which  relate  to  the  negligence  of  the  defendants 
are  also  sufficiently  stated  in  the  opinions  of  the  Judges. 

A  verdict  was  taken  for  the  plaintiff  for  ^2500,  subject 
to  the  opinion  of  the  Court  upon  a  case,  with  liberty  to  ei- 
ther party  to  turn  it  into  a  special  verdict. 

The  cause  was  argued  at  the  last  May  term,  by  (the 
late)  Mr.  /.  Wells,  {or  the  plaintiff,  and  iR.  4r  T.  A.  Em- 
met, for  the  defendants. 

J.   Wells,  for  the  plaintiff. 

1 .  The  defendants,  as  factors,  have  rendered  themselres 
personally  liable  for  the  proceeds  of  the  plaintiff^s  goods^ 
by  their  negligence  in  taking  the  bills  in  which  they  attempt- 
ed to  make  the  remittances. 

2.  They  are  personally  liable  for  the  proceeds,  by  vir- 
tue of  the  del  credere  contract. 

The  bills  were  defective  in  the  essential  properties  of  a 
bill  of  exchange.     There  should  have  been  three  parties  at 
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iekst.  The  phrase,  "  pay  ia  a  bill  of  exchange,''  always 
contemplates  this  number  of  parties  with  a  view  to  the 
security  ;  that  security^is  always  less  Opon  a  bill  having  but 
two  parties ;  itideed,  this  bill  by  Rea  ^  Butler^  drawn  up- 
on Butler,  IS  but  little  more  than  if  Rea  had  drawn  the 
bill  upon  himself ;  for  Butler  was  the  support  of  the  house 
at  Savannahj  dini  when  he  was  gone  the  whole  concern 
went  with  him.  In  a  bill,  the  holder  relies  both  upon 
drawer  and  drawee,  who  ought  to  be  distinct  and  res- 
ponsible persons.  Here  the  acceptance  of  the  bill  furnish- 
ed no  additional  security;  for  the  acceptor  was  already 
bound  as  drawer.  He  had  no  option,  which  is  many  times 
of  the  greatest  importance.  Had  he  not  been  already 
bound,  the  bill  Would  have  been  immediately  returned 
tipon  the  drawers,  R.  Si  B.  and  every  effort  made  to  have 
it  taken  up  ;  and  a  protest  for  non-acceptaifce  might  have 
be^n  the  means  of  saving  the  debt.  Butler  gained  60  days 
upon  the  first  bill,  by  this  expedient.  In  this  case  there 
l)eing  no  precedent  debt,  the  bill  could  not  be  treated  as 
waste  paper,  and  sent  back  for  that  reason,  (a) 

Again  :  the  bill  was  drawn  by  one  who  had  no  funds  in  the 
hands  of  the  drawee.  A  bill  is  good,  only  upon  the  sup- 
position of  funds,  which  are  transferred  by  the  draft,  to  the 
payee.     Here  the  bills  were  drawn  on  a  mere  speculation » 

Rea  &  Butler  were  not  in  sufficient  credit  to  warrant  the 
purchase  and  transmission  of  their  bills.  When  one  un- 
dertakes, for  a  reward,  to  perform  any  work,  he  is  bound  to 
use  a  degree  of  diligence  adequate  to  the  performance  of  it. 
His  obligation  should  be  rigorously  construed  ;  and  he  is 
answerable  for  slight  neglect,  where  no  more  could  be  re* 
quired  of  a  mandatary  than  ordinary  exertions. (6)  The 
iiuty  of  a  factor  Ires  in  feasance^  Here  was  gross  negli- 
gence. Before  taking  these  bills,  the  defendants  were 
bound  to  be  satisfied  that  the  parties  were  in  good  credit. 
They  should  diligently  have  enquired  into  their  circum- 
stances ;  but  no  such  inquiry  appears^. 

Whatever  might   have  been  the.  credit  of  R.  &  B.  at 
Savannah^  there  is  no  doubt  that  the  drawee  was  in  bad 


Albany, 

Feb.  1824. 
Leverick 

V. 

MktGs. 


(a)  Murray 
v.  G(mi}emeur 
and  othert^  2 
John,  Cai* 
441. 


(6)  Jofu$  on 
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ALfiANr,     credit.     The  bill  was  a  remittance.  The  object  was  to  pro'' 
,^^^J!^     cure  payment  in  the  city  of  New-York^  where  funds  were 
Levsrick    supposed  to  lie.  The  defendants,  thqn,  should  not  have  sent 
MBi«g.       "^^''^  "P^"  *  ^^^^   ^^  straw-     This' Was  not'  fulfilling  their 
duty  as  agents.     It  is  enough  to  charge  the  defendants  witb 
negligence,  that  the  drawee  was  notoriously  in  bad'  credit. 
The  person   primarily  liable  on  the  bill  is  the   acceptor, 
tvho  stands  in  the  same  situation  as  the  maker  of  a  note^ 
The  drawer  is,  like  the  endorser  of  a  note,  a  mere  sure- 
ty.   Suppose  then,  instead  of  the  bills,  that  T.  C.  Builer^s 
notes  had  been   sent  to  J^fep-York^  endorsed  by  /?.  4r  B* 
could  a  factor  justify   such  a  remittance  ?      The  case  of 
(fi)  «   Br.  M^Kenzit  v*  Scott^{c)  shows  the  duty  of  a  farctor  in  remit* 
S".  %i^T^'^  ting  bills.     The  person,  upon  whom  the  bills  are  drawn^ 
must'  be  in  good  and  universal  credit  at  the  time.  • 

But  we  claim  upon  the  del  credere  commission  and  guar- 
anty contained  in  the  letter  of  the  24<A  December.     Thi« 
was  acceded  to  on  the  part  of  the  plaintiff,  and  the  com- 
mission  charged  by  the  defendants*      A  factor  under  a^ 
dd  credere  commission,  is  answerable  directly  as  a  vendiee  % 
or,  if  not  so,  he  is  answerable  collaterally,  which  amounts 
D.  dtl  credere,  to  the  same  thing  in  this  in3tance.(c{)    It  will  be  seen,  fron» 
S^  Br.  *«  c«^8«s  ^**^<*'  *^^  ^^^  credere  and  guaranty  are  the  same. 
P.  C.  TomKn't      The  factors  were  bound  as  vendees  or  guarantors  to  paj 
s^rimshir^'.  in  JViw- For*,  and  unless  the  bills  were  available,  they  did 
^s^^f^J^  «  *  not  operate  as  payment.     The  remittance  was  thus  at  the 

Sir,  1182.  Pa-  *^  '^  ''  .,,.!/.. 

ieji'sPr.  ic  Jig.  risk  of  the  defendants.  A  sale  by  the  factor  creates  a  con- 
^"  pI^^u^  tni<^t  between  the  principal  and  the  vendee,  or  the  princi- 
Jieiiont,  29  pa|  may  chaige  the  factor  at  his  election.  The  law  is  so 
shi^e  rf^l  considered  by  a  series  of  authorities,  in  relation  to  a  feictor 
iT'^CiL  /^  acting  tinder  a  del  credere  commission.(€)  JiPKenzie  y. 
Sir,  1183.  Scott  resembles  this  case  in  all  its  material  parts.  The 
M^\  T.^'  arguments  in  that  case  are  all  condensed  in  1  iirer- 
lis!  id,  W  fnore  on  Agmcy^  410.  The  authorities  cited  shew  that  th* 
.vSImS  ^3  guaranty  of  the  del  credere  factor  extends,  not  only  to  the 
^*^Ca'  fe^  responsibility  of  the  vendees,  but  he  is  bopnd  to  pay  in  the 
per  Miftre,  ^^^  instance.  The  following  authorities  are  to  the  same 
A  A!  ^'  *  effect  J  Morris  v.  aeasby,  (/)  Wienholt  v.  Soberts,{g) 
U) « C^mpb.  Com.  Dig.  Merchanty  (C)  Paley^s  Pr.  ^  Agent,  40. 
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But  suppose  the  defendants  to  have  been  mere  guarantors, 
Fell  on  Guaranties  J  1,  defines  the  nature  of  their  underta-? 
king.  It  is,  that  the  debt  shall  be  paid  to  the  principal,  the 
person  to  whom  it  belongs — not  merely  the  factor.  To 
stop  at  the  latter  is  short  of  the  great  purpose  to  be  an- 
swered. The  principal  has  not  been  paid.  The  notes  ta-* 
*  ken  upon  the  sales  have  been  exchanged  for  bills  which 
produced  nothing.     The  guaranty  is  not  performed. 

/?•  Emmet^  contra.  1.  The  guaranty  for  which  the  dc* 
fendants  received  a  commission  was  for  the  sales  only,  and 
did  not  extend  to  the  remittances. 

2.  The  defendants  acted  in  good  faith,  and  with  due 
caution,  as  the  factors  of  the  plaintiff,  in  making  remittaocei 
to  him. 

It  is  admitted  that  the  bills  are  good  in  form,  but  de-r 
nied  that  they  are  so  for  the  purpose  of  transmission.  I  am 
not  aware  of  any  such  distinction.  Allow  that  they  are 
drawn  upon  a  member  of  the  same  house  with  the  draw*^ 
ers,  there  is  nothing  singular  in  this,  it  accords  with  a  very 
extensive  practice  in  the  commercial  world.  The  real  and 
only  question  is,  whether  the  defendants  believed  the  house, 
of  Rea  4r   Buller  to  be  in  good  credit. 

That  there  were  no  funds  with  the  drawee,  is  a  mere  as-* 
sumption,  unwarranted  by  the  testimony  ;  but  if  there  was 
a  want  of  funds,  to  diai^e  the  defendants,  it  should  be  pro- 
ved that  they  knew  of  the  deficiency.  The  case  of  MTKetu 
zie  V.  Scott  does  not,  as  supposed,  decide  that  the  factor  is 
bound  at  his  peril,  to  remit  bills  on  a  house  of  good  and 
universal  credit  :  nothing  of  this  is  mentioned  in  the  mar^ 
ginal  note  to  that  case  ;  nor  is  it  found  in  the  case  itself, 
except  in  the  arguments  of  counsel. 

The  guaranty  was  of  sales  only  ;  and  did  not  extend  to 
remittances.  The  case  turns  upon  the  intent  and  under 
standing  of  the  parties  ;  not  upon  the  abstract  nature  of  a 
del  credere  commission.  To  fix  this  title  to  the  transaction 
between  these  parties  is  a  misnomer.  The  plaintiff  him- 
self points  to  the  very  bills  afterward^  remitted,  as  those 
which  be  would  be  willing  to  receive  ;  and  the  negotiatiot^ 
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upon  the  guaranty  is  confined,  in.  terms,  to  the.  sales  of  th^ 
goods.     The  guaranty  of  remittances  is  entirely  a*  different 
affair*     Each  remittance  was  made  under  the  specific    di- 
rection of  the  plaintiff,  whereas  in  JiVKenzit  v.  Scatty  and 
the  other  cases  cited  for  the  plaintiff,  the  transmission  wag 
under  the  general  authority  of  the  factor.     This  is  the'dis* 
tinction  by  which  the  case  is  taken  entirely  out  of  the  ope- 
ration of  the  authorities  referred  to  ;  and  it  is  a  turning  dis* 
tinction  in  the  cause.     There  are  many  reasons  why  Ih^ 
sale  and  remittance  should  be  kept  separate.     They  are  so 
in  their  nature  ;  and  it  ca^nnot  follow,  that  because  sales  are 
guarantied,  remittances  must  be  so.     The  parties  to  trans- 
actions like  this,  generally  rcsid^  at  diderent  ports — their 
knowledge  of  individual  credit  being  4i^6rent.     It  is  con- 
venient for  tlie  merchant  to  employ  a  factor  .to  guaranty 
forejgh  sales  ;  while,  at  home,  he  understands,  much  better 
than  his  factor,  the  credit  of  parties  to  the  bill  through 
whom  the  remittance  is  to  be  made.     Suppose  the  princi- 
pal  faad,*in  this  case,  directed  an  investment  of  the  avails  ia 
merchandize  at  Savan^ah^  instead  of  a  remittance,  would 
it  have  deprived  the  defendants  of  their  commission  ?     Ko. 
The  commission  relates  merely  to  the  sales.    The  same  may 
be  said  of  ^  sale  upon  a  del  credere  commission.  No  matter 
how  the  proceeds  are  disposed  of,  though  not  remitted  \ 
the  factor  is  entitled  to  his  commission  in  both  cases*     Ac- 
cording to  th^  argument  on  the  other  sid^,  a  del  credere  al- 
ways implies  a  remittance,  which  is  certainly  not  involved 
in  the  definition.     In  both  cases  it  would  be  imposing  an 
additional  duty,  beyond  the  nature  of  the  engagement,  and 
without  an  adequate  compensation.  As  to  the  cases  shewing 
the  undertaking  of  a  del  credete  factor  to  be  absolute,  no 
doubt  they  are  law,  but  we  deny  that  thejr  have  any  bearii^ 
whatever  upon  this  case- 
Suppose  that  up  to  the  time  of  the  remittance,  the  defen- 
dants alone  were  liable,  and  that  the  vendees  were  not  Iia-> 
ble ;  what  was   the  nature  of  the  defendants^  engagement  ? 
Merely  that  the  vendees  should  pay,  and  that  the  defendants 
would  draw  for  the  purpose  of  remittance,  when  called  up- 
on— not  to  see  that   the.  remittance  was  fully  effected. 
Allowing  ours  to  be  a  del  credere  conunission,  the  only  case 
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quoted  against  us,  which  deserves  a  serious  consideration,  is     albant,* 
th^t  oiM*Kenzie  v.  Scoit :  but,  in  that  case,  the  agent  trans-     vl^I^.-^ ' 
mitted  the  draft  without  previous  instructions.     He  endors-     Lbverick 
•  cd  the  bills,  and  stood*  liable,   independent  of  his  del  ere*      Mbigb 
dere  character.     The  reasons  of  the  decision  are  not  given; 
•though  one  ground  was,  probably,  the  endorsement  by  the 
factor.     From  the  whql^  case,  it  is  evident  that  it  did  not 
go  merely  on  the  ground  of  the  defendant's  del  credere  char- 
ajcter*      The  reporter  puts  the  defendant's  liability  upon 
the  principle,  that  he  had  parted  with  the  original  ac- 
ceptahces,  which  were  good,  for  those  which  Were  bad. 
The  point  of  del  credere  is  certainly  touched  very  lightly 
throughout ;  and  it  is  impossible  to  determine  what  influence 
this    had  in  the  decision.     It  might  have  had  none  ;  or  it 
might  have  been  considered  in  connexion  with  the  other 
circumstances.     The  case  of  Lucas  and  others  v.  Gron' 
ing(i)  was  the  case  of  a  del  credere  commission,  and  the      (0  7  T^uni.. 
Court  agree  that  hiad  there  been  instructions  to  remit,  it  460J  5.  C. 
would  have  taken    all  responsibility  from  the  factor  and 
thrown  it  upon  his  principal.     The  case  was  decided  in  fa- 
vour of  the  plaintiff,  upon  the  ground  that  there  was  a  want 
of  authority. 

The  remaining  question  then  is,  did  the  defendants  act  in 
good  faith  ?  •  No'  argument  against  this  arises  from  a 
want  of  credit  simply,  either  in  the  drawers  or  acceptor.  A 
factor  is  Bot  bound  to  know  the  credit  of  the  drawee*  He 
cannot  know  it.  Suppose  the  drawee  had  resided  at  Bor^ 
deaux  or  Hamburgh ;  a  knowledge  of  his  credit  might  be  ex- 
acted with  the  same  propriety  as  in  this  instance.  It  lies 
with  the  plaintiiBT  to  shew  affirmatively,  that  the  defendants 
knew  the  drawee  to  be  of  doubtful  credit.  The  question 
more  properly  relates  to  Rea  4^  BtUler^  whether  they  were 
in  such  credit  that  their  drafts  might  be  received  by  the  de- 
fendant^,  without  incurring  the  imputation  of  negligence. 
The  factor  is  bound  to  do  no  more  than  to  believe  and  un- 
derstand ;  thou^  we  admit  he  was  to  exercise  great- 
er caation>  in  relation  to  the  drawers,  who  resided  near  him, 
than  the  drawee,  whom  be  does  tfot,  and  cannot  be  required 
to  know. 
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T.  A.  Emmett,  (same  side.)     The  argument  on  the  otber 
^^h  ^824      ^^^^  would  subject  agents  and  factors  to  a  responsibility  im- 
v-^-v-^^      known  to  our  law.     J<fnes  alone  has  been  cited  to  fix  the 
Lbvrrick    extent  of  this  responsibility;  butin'TRom  v.  Z)€as,(j)  the 
Meigs.       ideas  of  Jones  upon  one  branch  of  the  same  subject,  came 
under  consideration,   and  were   directly  overruled  ;(A)  an<J 
g^y-'  *  the  Chief  Justice  condenined  the  whole  head  of  mandates 

(*=L  ^'  ^j'  in  Sir  W.  Jones,  as  a  part  which  was  hastily  arfd  loosely  writ- 
/.  '  teu.(/)  The  extent  to  which  Jones  would  carry  our  liability, 
(I)  id.  100.  jg  ^Yi^^  of  the  civil  law  only.  Our  own  law  knows  of  no  re- 
sponsibility in  a  factor  for  any  thing  short  of  gross  negli* 
gence.  The  action  here  is  assumpsit  in  form;  but  the  prin- 
ciples on  which  it  is  to  be  'Sustained  are  tlie  same  as  if  it 
had  been  an  action  on  the  case. 

The  doctrine  of  our  law  as  to  del  credere  liability,  is  foun- 
ded by  the  other  side,  on  the  'ui^menl  of    counsel  in 
M^Kenzie  v.  Scott  ;  but  as  the  defendants  did  not  act  under 
such  a  commission,  it  is  necessary  to  inquire  how  far  they 
are  accountable  in  their  real  character.     This  is  only  for 
(m)    Jdoort  breach  of  orders,  gross  negligence  or  Jraud.{m)     If  they  ac-. 
^owp.      479.'  ted  in  good  faith,  this  is  a  full  protection. (ti)     The  question 
Comber  y.  An-  of  negligence  should  have  been  submitted  to  the  jury,  as 
Campb.    523.  well  as  what  degree  of  negligence  was  imputable  to  the  dc- 
i^Ytatet'  «cp!  fendanls.     It  should,  at  least,  have  been  shewn,  that  the  de- 
409.  fendanls  knew  Butler  of  J^fewYork,  to  be  a  member  of  the 

V.   Graves,  3  same  house  with  Rea  &  Butler  tft  Savnnnah.     All  thede* 
Cainet*   Rep,  fendants  were  bound  to  do,  was  to  remit  in  the  usual  and 

226.      lAKWter 

T.  Ktaquicht  1  proper  mode  ;  and  it  does  not  appear  that  they  could  have 

jof^.      Cat.  obtained  belter  bills  on  Mzo-York.     Russell  v.  Hankey,{o) 

presents  a  case  of  slight  neglect.     The  defendant,  a  banker, 

12.  '      8^^®  "P  ^^^  '^'^'^  ^^  ^'^  correspondent  to  the  acceptor,  on 

receiving  a  check  for  the  amount,  on .  a  London  banker, 
which  proved  bad  ;  but  because  the  defendant  had  done 
what  was  usual  in  the  course  of  trade,  he  had  a  verdict,  and 
on  motion  for  a  new  trial,  the  Court  even  refused  a  rule  to 
shew  cause.  That  a  factor  is  bound  to  no  more  than  good 
faith  and  reasonable  diligence,  appears  also  from'  Evans  v. 

« 

(v)  ZOall  P^^^^^*(p)     ^^^  *^®  plaintiff  deemed  the  mode  of  drawing, 
Itep.  13.         iQ  this  case,  improper,  he  had  a  full  opportunity  to  object  ^ 
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but  altogether  omitted  todo  so.     The  case  baa  been  bkehcd 
to  a  promissory  note  on  Butler^  but  this  would  have  been 
out  of  the  ordinary  course  of  remittance  ;  and  it  is  tiot  fair 
to  claim  the  same  effect  upon  ordinary,  as  upon  extraordina- 
ry paper,  carding  suspicion  upon  the  face  o^  it.    If  negli- 
gence is  to  be  fixed  on  factors  from  a  want  of  credit  in  a  for- 
eign drawee,  the  knowledge  of  such  want  of  credit  should 
be  brought  home  by  the  clearest  proof.     No  such  knowledge 
in  this  casfe  is  proved,  or  even  pretended  ;  and  no  suspicion 
existed  which  imposed  the  burthen  of  inquiry.     The  duty 
of  remittance  is  pressing  and  speedy;  and  by  requiring  an 
absolute  knowledge  of  credit,  such  as  is  contended  for,  we 
should  render  a  safe  dischai^e  of  the  duty  impossible.    The 
factor  can  act  only  from  the  estimation  which  the  parties  to 
the  bill  have  in  the  commercial  world.     Here  the  general 
character  of  the  drawers  was  good  ;  and  farther  the  defend" 
ants  were  not  bound  to  examine.     No  inquiry  whatever  h 
necessary,  except  by  way  of  excuse,  where  a  suspicious 
character  is  first  established  ;  or  where  a  character  for  good 
credit  is  not  yet  established,  owing  to  the  newness,  of  the 
bouse,  or  other  cause.     The  factor  ought  not  to  be  holden 
amenable  for  particular  facts.     With  him,  the  credit  of 
the  parties  to  the  bill  depends  on  their  general  character, 
which  c&in  no  more  be  impeached  by  particular  circumstan- 
ces, than  the  credit  of  a  witness  whose  character  is  fain 

A  factor  is  not  bound  to  remit  without  instructions  from  his 
principal  \{q)  and  when  he  does  remit  under  these  instruc- 
tions, it  is  at  the  risk  of  his  principal.(r)  It  is  the  principle,  ^grrit  v.  Pa^ 
that  thfe  factor  is  not  bound  to  remit  without  specifick  in-^  ^^   iO  John* 

1  .  1  1   .»  J*  MJinrx       •        '  r.  285.    Clark  Yi 

structions,  which  governed  the  case  of  M^Kenzte  v.  Scott ^  j^ood,  17 
As  well  as  that  of  Lucas  v.  Groningj  and  neither  decision  .^^'      ^^' 
had  any  thing  to  do  with  the  nature  of  a  del  credere*     If     (r)  nMaa. 
MPKenzie  v.  Scott  had  been  decided  merely  in  reference  to  p/rkg^  CklJ* 
del  crtdere  duty,  the  case  of  Lucas  v.  Groning  could  not 
have  ariseni     Why  should  Gibbs^  Ch.  J.  have  put  the  ques- 
tion to  the  jury,  or  the  Court  thought  it  at  all  important,  on 
the  qiotion  for  a  new  trial,  whether  authority  had  or  had  not 
been  given  ?  The  whole  risk  would  have  been  thrown  on  the 


(q)  1  Liv, 
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defendant,  i/dthout  examining  tbe  question  of  authority*; 
That  case  is  stated  expressly  to  be  one  of  a  del  credere 
character. 

Though  a  del  credere  makes  the  factor  a  debtor  ^t  thd 
moment  of  sale,  yet  he  does  not  cease  to  be  a  factor ;  other- 
wise the  question  in  Schrimshire  v.  Alderlon  never  would 
have  arisen;  He  is  deemed,  on  the  sale,  instantly  to  have 
Received  the  proceeds,  instead  of  waiting  for  the  actual  re- 
ceiptsi  He  holds  the  receipts,  in  both  cases,  subject  to  the 
orders  of  his  principal.  He  is  debtor,  in  respect  to  his  dutj, 
to  account.  When  an  actual  debtor  is  directed  tc^  remit,  the 
tnoment  he  purchases  the  bills  he  has  paid  his  debt,  as  fully 
as  if  he  had  executed  instructions  to  pay  in  stock,  goods,  or 
any  other  way; 

The  term,  del  credere^  is  not  used  in  the  transaction  be* 
tween  these  parties.  But  give  ttie  plaintiff  all  which  he 
claims — suppose  it  to  be  a  del  credere  transaction^  and  al- 
low  the  consequence,  that  the  defendants  would,  therefore, 
have  been  l^ound  to  guaranty  the  remittances — cannot  par- 
ties limit  their  engagements  ?  ConverHio  vincunt  legem  ; 
and  the  parties,  most  evidently,  from  the  language  and  acts 
of  both,  never  intended  to  go  beyond  the  mere  guaranty  of 
the  sales. 


Wells,  in  reply.  To  determine  the  general  duty  of  fac- 
tors, 1  certainly  felt  myself  authorized  to  refer  to  Sir  WilU 
iam  Jones,  as  a  book  of  very  high  authority,  containing  not 
only  the  doctrines  of  the  civil,  but  the  common  law.     It 

establishes    a   most    reasonable    distinction   between   the 

« 

merely  gratuitous  and  the  venal  mandatary.     Nothing  short 

.of  gross  negligence  implicates  the  first — slight  negligence 

the  latter ;   and    so  it  wodd  be  decided,  if  the  question 

were    raised    here    for    the    first  time;    for  what  would 

be  gross    neglect  in    one    who   acts   gratuitously,   might 

(«)  I  Liv.  be   equalled    by    slight   neglect   in    a  venal  undertaker^ 

^(i)4Cmipb   '^^^  authorities  relied  upon  against  the  doctrine  of  Jones,  in 

JV.  P.  0. 160.  the  case  of  Thome  v.  Deds,  are  those  of  the  merely  gratuit- 

6  Taum.  495^  ^^^  mandatary.     Livermore  on  Agency^{s)  lays  down  the 

same  rule,  and  grounds  himself  on  Mallotigh  v.  Barber,(t} 


s.  C. 


(v)  1    Z/iv. 

on  Ag,  355.      and  Park  v.  Hammond.{u)  He  says,(v)  ^^  It  is  not  sufficieiiit 
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that  he  (the  factor)  has  beengiiilty  of  no  fraud,  or  of  no  such 
gross  negligence  as  would  carry  with  it  the  insignia  of  fraud. 
He  is  required  to  act  with  reasonable  care  and  prudence  in 
his  employment,  and  exercise  his  judgment  after  proper  in- 
quiries and  precautions/^  We  go  upon  the  ground  that  a 
factor  is  holden  to  the  strictest  diligence.  The  impeach^ 
ment  of  Jones^  in  Thome  v.  Deas^  by  the  Ch.  Justice,  re* 
lates  to  a  small  point  in  the  work,  which  has  no  application 
here,  and  surely  ought  not  to  condemn  the  whole.  lt&  rep- 
iltation  is  too  well  established  to  be  in  danger  of  such  a  fate. 
It  was  produced  by  one  of  the  most  accomplished  scholars 
and  jurists  in  the  world. 

But  if  these  defendants  were  ignorant  of  the  credit  of  the 
constituent  members  of  the  h6use  which  drew  the  bills,  this 
was,  of  itself,  gross  negligence.  No  funds  are  shewn  in 
J^tW'Yorh  Though  the  evidence,  as  to  the  questions  of 
credit  and  negligence,  might  have  been  referred  to  the  jury, 
yet  the  whole  is  by  consent  upon  the  case,  and  fairly  before 
the  Court.  It  is  properly  here,  as  presenting  mixed  ques-^ 
tions  of  law  and  fact. 

I  still  think  that  the  case  of  M^Kenzie  v.  Scott  turned 
principally  upon  the  effect  of  a  del  credere  commission ;  and 
it  has  been  so  treated  by  all  the  clement&iy  Writers  since 
the  decision  of  that  cause.  It  is  clear  that  remittances  were 
to  be  made  in  that  case.  They  are  mentioned  specifically, 
in  one  letter,  and  it  is  plainly  inferrible  that  they  had  been 
directed  before.  At  any  rate,  the  bills  were  accepted  on 
their  receipt,  which  was  'equivalent  to  original  instructions, 
being  a  full  recognition  of  the  act. 

Lucas  v.  Groning  has  no  bearing  upon  the  case,  one  way 
or  the  other.  I  had  looked  into  that  case,  and  though  deci- 
ded against  the  factor,  I  omitted  to  cite  it.  The  case  was 
decided  upon  a  point  which  rendered  it  unnecessary  to  tc^e 
any  one  ground  involved  in  this.  But  I  hope  my  cli- 
ents are  not  to  suffer^  because  the  counsel  in  that  cause,  hav- 
ing other  and  sufficient  arguments,  omitted  to  draw  into 
question  the  effect  of  a  del  credere  commission. 

Certainly,  the  admission  of  gentlemen,  that  the  factor  is 

accountable  as  a  vendee,  amounts  to  a  relicta.    When  we 
Veu  I.     '  «3 
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look  to  the  (actors,  it  is  as  vendees — ^not  as  factors  snid 
vendees*.  I  admit  they  might,  though  acting  under  a  del  cre^* 
dere  commission,  have  continued  factors  after  sale,  for  tlie 
mere  purpose,  of  enabling  their  principal  to  stop  a  payment 
to  them  from  the  real  vendees  ;  yet  there  is  no  such  char- 
acter, I  believe,  as  a  qiutsi  factor^    By  acting  under  a  del 
credere  commission,  he  loses  his  character  of  a  comttion  fac- 
tor.   If  he  does  not — if  gentlemen  are  correct,  they  destroy 
all  disthiction  between  an  ordinary  factor,  and  one  acting  ur- 
der  a  del  credere  commission.     When  we  look  to  the  defen- 
dants, it  is,  then,  as  naked  vendees*     It  is  a  new  doctrine, 
tibat  when  a  debtor  remits,  the  debt  is  paid,  because  the  cred- 
itor has  requested  payment.    Would  sending  grain  or  bilk 
to  die  creditor  be  a  dischange  ?  True,  if  there  be  a  speQifick 
direction  to  pay  to  A.  £•  or  vest  the  debt  in  goods,  it  is  a 
payment  when  the  direction  is  complied  with.     It  is  a  con- 
version of  the  debt  into  other  hands,  or  into  goods,  and  must 
fieceasarily  then  remain  at  the  risk  of  the  creditor ;  but  with- 
out such  specifick  instructions,'  the  remittance  is  always  at 
the  risk  of  the  debtor.    If  the  bill,  being  foreign,  is  unavail- 
able, it  is  no  payment,  and  damages  may  be  recovered  on  its 
being  protested. 

No  particular  form  of  words  is  necessary  to  constitute  m 
del  credere  commission.  Any  expressions  importing  a  guar- 
anty are  sufficient,  as  in  Scrimshire  v.  Aldertoh.  The  pre- 
sent is  a  clear  csise  of  guaranty,  and  whether  it  be  called  del 
credere  or  not,  is  immaterial.  It  is  agreed  that  a  commission 
was  given  to  guaranty  the  sales  ;  and  the  avails  of  the  salea 
being  lost,  the  defendants  are  accountable.    If  the  del  ctb' 

dere  commission  does  not  extend  ta  the  remittances,  what  is 

* 
the  plaintiff's  money  paid  for  ?  The  defendants  were  bound 

eventually  to  guaranty  the  paper  given  upon  the  sales ;  and 

ovLf^i  not  the  same  accountability  to  be  extended  to  the 

bills  ?  These  are  a  mere  substitute  for  the  notes.  Unless  the 

responsibility  is  made  to  embrace  the  remittance,  the  defen* 

dants  took  pay  without  incurring  any  additional  risk  whatever. 

Again :  the  defendants  were  not  only  to  sell  but  remii^ 

and  the  terms  of  their  dufy  was  not  complied  with,  until  they 

had  remitted.    To  the  first  duty  and  commission  of  sale  was 
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« taperadded  the  del  credere  commission  and  duty,  which  is 
of  that  remittance  ;  and  the  bills  were,  therefore,  at  the  de- 
fendants' risk. 

WooDWORTH,  J.  The  first  question  arising  in  this 
cause  is,  whether  the  defendants  «re  liable  on  the  ground  of 
negligence,  in  taking  the  bills  remitted  to  the  plaintiff  ? 

In  examining  this  qaestion,  the  defendants  will  be  consid- 
ered as  factors  and  agents,  without  reference  to  the  effect 
produced  bj  a  guaranty  of  the  sales. 

Where  the  factor's  power  is  general,  it  has  been  held,  that 
he  must  exercise  a  sound  and  honest  judgment,  in  those  maU 
ters  which  are  left  to  his  discretion.    He  will  not  be  respon- 
sible, if  he  appear  to  have  acted  to  the  best  of  bis  abilities, 
and  not  to  have  been  guilty  of  breach  of  orders,  gross  neg- 
ligence, or  fraud.  {Moor  v.  Mourgue,  Cowp.  480.  Liotard  ?• 
Gravesj  3  Caines^  238.     1  John.  Cos.   1 75.     Van  Men  v» 
Vanderpooly  6  John.  72.     1  Campb.  598.     1  Com.  on  Con* 
236.   i  Livennore^  342.)     It  is  not  sufficient,  however,  that 
he  has  not  been  guilty  of  fraud,  or  such  gross  n^ligence  as 
would  carry  with  it  the  badges  of  fraud.     He  is  required 
to  act  with  reasonable  care  and  prudence,  in  his  employ- 
ment, and  exercise  his  judgment  after  proper  inquiry  and 
precautions.     If  ordinary  diligence  would  have  enabled  him 
to  learn  the  discredit  or  insolvency  of  the  party,  he  will 
not  be  discharged  from  responsibility  to  bis  principal.     (1 
Gall.  361.     3  Campb.  291.     1  Livermore,  355.)    When  a 
factor's  power  is  limited,  he  must  strictly  adhere  to  «his  or- 
ders, and  generally  must,  at  his  peril,  pursue  them  literally. 
(3  Caines,  238.     1  Com.  on  Con.  236.     1  JAvermore^  368.) 
A  brief  examination  of  the  facts  will  determine,  whether 
the  defendants  can  be  protected  according  to  the  principle* 
thus  laid  down.    As  a  general  propositien,  I  apprehend  that 
where  a  factor  is  directed  to  remit  in  bills,  if  he  procure  such 
as  are  drawn  by  persons  of  undoubted  credit  at  the  time,  it 
is  a  compliance  with  the  duty  he  has  to  perfotm.     The  per- 
son on  whom  the  bill  is  drawn,  rests  in  the  discretion  of  the 
drawer.    The  law  presumes  he  has  eflects  of  the  drawer  in 

hands.    If  the  factor  has  no  cause  to  doubt  th0  fact,  h^ 
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may  lake  the  bill  consistently  with  the  duty  he  owes  his  prai«. 
cipal,  and  will  not  be  liable  on  the  ground  of  negligence5  al- 
though it  should  afterwards  turn  out  that  the  drawee  was 
not  of  known  responsibility.     In  such  a  case,  it  is  not  re- 
quired of  the  factor  first  to  ascertain  whether  the  person  on 
whom  the  bill  is  drawn  is  in  good  credit.     Where  the  prin- 
cipal and  factor  reside  at  a  distance  from  each  other,  it  can- 
not be  reasonably  expected  that  the  latter  will  have  it  in 
his  power  to  obtain  information,  so  as  to  decide  with  safety. 
A  merchant  in  Savannah  cannot  be  supposed  to  possess 
knowledge,  beyond  a  very  limited  extent,  of  the  credit  of  in- 
dividuals in  the  city  of  J^ew-York^     The  utmost  dihgence  iit 
making  inquiries  would  be  to  no  purpose.  The  consequence 
of  such  a  doctrine  would  be,  in  most  cases,  to  prevent  a  re- 
mittance.    A  factor  would  be  unwilling  to  incur  the  risk* 
If  the  acceptor  was  in  bad  credit  when  he  accepted  the  bill^ 
and  it  was  subsequently  protested  for  non-payment,  tihe  &c- 
tor  would  become  liable,  unless  the  amount  could  be  col- 
lected  of  the  drawer.     Such  strictness  is  not  intended  bj 
a  principal,  requesting  his  &ctor  to  remit  funds  from  a  dis- 
tant place.     It  would  necessarily  produce  delay  and  embar- 
rassment, and  be  found  an  inconvenient  rule  in  practice, 
that  ought  not  to  be  sanctioned.     The  case  before  us  is  of  a 
different  character.    The  bill  was  drawn  by  Rea  ^  B\dUr^ 
as  partners,  on  Thomas.  C.  Butler,  one  of  the  firm,  and  ac  - 
cepted  by  him.     One  partner  carried  on  business  at  Saran- 
nah — the  other  at  New^  York*    There  were  two  establish- 
ments*   Was  this  fact  known  to  the  defendants  when  tbejr 
purchased  the  bill  ?    There  is  no  direct  evidence  of  their 
knowledge ;  but,  fir6n»'al}  the  testimony,  I  think  the  pre- 
sumption is,  that  they  knew  Thomas  C.  Butter  was  a  partner. 
Some  of  the  witnesses  ei   ^lined  speak  of  him  in  that  char- 
acter.    From  the  testimony  of  others,  it  is  matter  of  plain 
inference.     Rea,  alone,  conducted  business  at  Savannahs 
The  witnesses  have  reference  to  the  credit  and  concerns  of 
the  firm,  as  managed  by  Rea  at  that  place.    They  attribute 
the  failure  of  Rea  &i  Butler  to  the  failure  of  Thomas  €•  But- 
Jer*    It  appears,  therefore,  highly  probable,  that  tliis  fact  wa» 
of  general  notoriety.    But,  if  not,  enough  is  shown  to  hai^ 
put  the  defendants  on  inquiry. 
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In  Burrill  v.  Philips,  (1  Gal.  36)  Mr.  Jastice  Story  ob- 
serves, ^^  Iq  order  to  afiect  the  factor  with  the  imputation  of 
n^Iigence^  it  is  sufficient  if  he  have  notice  of  facts  which 
ought  to  put  a  person  of  ordinary  prudence  on  his  guard.'' 
The  same   doctrine    was  held  by  Lord  Ellenboroiigh,  in 
Simpson  v.  Swan,  (3  Camph.  291  •)     If  there  was  negligence 
in  not  making  inquiry,  the  defendants  must  abide  the  conse- 
quences arising  from  that  omission.     The  question  then  is, 
whether  they  have  shown  .  that  Rea  fy  Butler  were  of  un-» 
doabted  credit,  when  they  purchased  the  bill.     So  far  as 
respects  the  linn  of  Rea  ^  Butler  doing  business  at  Savati" 
nahj  I  think  the  evidence  satisfactorily  shoyirs  the  house  was 
in  good  credit.  It  is  true,  that  two  or  three  witnesses  doubt- 
ed the  general  credit,  on  account  of  the  standing  of  Thomas 
C.  Butler  in  Jiew-York.  There  seems  to  be  no  question  but 
that  the  house  at  Savannah  was  doing  business  to  advantage. 
The  defendants'  witnesses  speak  only  of  this  concern ;  they 
knew  nothing  of  Butler^s  affairs  ;  but  the  plaintiff  proved 
that,  at  the  time,  he  was  doubted,  and  in  bad  credit,  and 
shortly  after  failed.     From  this  statement  it  is  obvious,  that 
the  real  credit  or  solvency  of  the  house  could  not  be  estab- 
lished, by  shewing  that  Rea  was  in  good  credit  at  Savannah  ; 
OT  that  that  portion  of  the  concern  conducted  by  I^im,  had 
yielded  a  profit.    At  the  time  these  favourable  opinions 
were  entertained,  he  was  insolvent,  in  consequence  of  his 
connexion  with  Butler.     The  question  whether  Rea  ^  But' 
/er  were  in  good  credit,  cannot  be  answered  satisfactorily^ 
without  ascertaining  the  standing  of  Butler  m  Neiw-York. 
If  that  was  bad,  the  other  partner  is  affected  by  it.     Imme- 
diately after  the  intelligence   of  Butler^s  failure,  Rea  also 
&iled.     If  then  the  defendants  elected  to  purchase  a  bill  of 
this  firm,  they  necessarily  became  bound  to  prove  the  credit 
and  solvency  of  both  partners,  to  exonerate  themselves  from 
the  imputation  of  negligence*     If  they  cannot  do  this,  they 
are  clearly  liable.     There  is  no  hardship  in  this  doctrine — 
If  they  were  not  satisfied  as  to  the  credit  of  Butler,  they 
were  not  bound  to  purchase  ;  if  they  could  not  obtain  bills 
drawn  by  persons  in  good  credit,  they  were  not  bound  to  re- 
mU    The  instruction  of  a  principal  to  his  factor,  to  remit  in 
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bills,  does  not  subject  the  latter  to  liability  for  a  breach  of  ocw 
ders,  until  good  bills  can  be  obtained.  A  contrary  doctrine 
would,  unnecessarily,  increase  the  hazard  of  the  principal. 
It  would  break  in  upon  the  rule,  believed  to  be  universal, 
that  the  factor  who  remits,  cannot  protect  himself  in  case 
of  a  failure,  unless  the  drawers  were,  at  the  time,  consider- 
ed  responsible.  I  am,  therefore,  of  opinion  that  the  defen* 
dants  assumed  ihe  risk  of  BiUler^s  solvency. 

But,  on  another  ground,  I  think  the  defendants  liable* 
They  acted  in  pursuance  of,  particular  instructions,  and 
were  bound  to  pursue  them  strictlj.  The  plaintiff's  letter 
of  January  9/A,  1819,  directed  the  defendants  to  negotiate 
the  paper  received  for  his*  shipments,  in  such  way  that  he- 
might  receive  the  funds  in  Jfew-York^  either  in  bills,  or  a 
draft  at  short  sight,  on  some  good  hoiiscj  in  time  to  meet  bis 
note  given  at  90  days. 

The  defendants'  letter  of  Jammry  20/A,  1819,  acknowl- 
edges the  receipt  of  the  plaintiff's  letter  of  the  9I&.  Tbey 
enclQsed  the  first  bill  on  BtAhvy  for  {743,28.  On  the  27^4 
January^  the  plaintiff  again  wrote  to  the  defendants,  in  whi(& 
he  requests  them  to  procure  a  good  draft  on  JVeso-  York,  At 
this  time  he  had  not  received  the  letter  of  January  ^Oih.  On 
the  5th  Febrtiary^  the  defendants  wrote,  inclosing  the  second 
bill,  for  1^1384,78.  They  had  not  then  received  the  plain- 
tiff's letter  of  January  27 ih  ;  it  was  not  acknowlec^d,  nor 
bad  sufficient  time  elapsed  for  its  arrival.  The  defendants 
must  then  be  governed  by  the  letter  of  January  9/A.  Cki 
looking  at  the  directions,  it  will  be  seen,  that  the  plaintifT 
wished  to  provide  for  his  note  of  90  days.  It  was,  therefore, 
important  that  the  acceptor  should  be  of  undoubted  credit ; 
if  he  was,  the  bill  at  60  days  might  be  discounted  immediate- 
ly after  acceptance,  and  the  object  in  view  attained ;  but  ir 
the  acceptor  was  doubtful,  delay  was  the  inevitable  conse- 
quence, however  unquestionable  the  drawers  might  bew  He 
determined,  therefore,  to  be  explicit  on  this  pointy  and  requi- 
red the  draft  to  be  on  a  good  house  in  Jiew*  York,  This  has 
been  wholly  disregarded.  It  does  not  appear  that  any  inqui- 
ry was  made  by  the  defendants  respecting  Buthr^  their  wit- 
nesses knew  nothing  of  his  standing  $  the  plaintiff  proves  be 
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Was  not  entitled  to  credit*  Here  was  gross  n^Iigence,  n 
departure  from  orders,  and  thereby  an  assumption  of  the 
risk  of  Butler^s  credit.  On  this  ground  the  plaintiff  is  enti- 
tled to  recover. 

The  next  inquiry  is,  whether  the  defendants  are  liable  by 
reason  of  the  guaranty  of  the  sales. 

Under  date  oi  January  20/A,  1819,  the  defendants  say, 
^'  we  have  concluded  to  guaranty  our  sales  at  1  1-4  per 
cent.''    What  is  the  legal  efiect  of  such  a  contract  ?    By  an 
agreement,  called  del  credere^  a  factor,  for  an  additional  pre- 
mium, beyond  the  usual  commission,  when  he  sells  the  goods 
of  his  principal,  becomes  bound  to  pay  the  price  at  all 
events.     In  Grove  v.  Dubois^  (1  £>•&£•  115,)  Lord  Mans* 
Jitld  observes,  "  it  is  an  absolute  engagement  to  the  princi- 
pal from  thQ  broker,  and  makes  him  liable  in  the  first  in*^ 
stance  ;  there  is  no  occasion  for  the  principal  to  communi- 
cate with  the  underwriter,  though  the  law  allows  the  prin* 
cipal,  for  his  benefit,  to  resort  to  him  as  a  collateral  securi- 
ty.''   A  broker  with  such  a  commission  may  set  off  a  loss 
upon  a  policy,  happening  before  a  bankruptcy,  to  an  ac- 
tion by  the  assignees  of  the  bankrupt  for  premiums  on  pol- 
icies, underwritten  by  him,  and  for  which  he  had  debited 
the  broker.    The  same  doctrine  is  laid  down  in  5  Com. 
Dig.  (C.)  65.    It  is  said  the  factor  becomes  liable  in  the 
same  manner  as  if  he  were  himself  the  purchaser  of  the 
goods,  and  was  debited  for  them  by  the  principal  as  such. 
(1  Com,  on  Con.  ^bZ.    I  lAvermore,  209.)     In  Wienholty. 
Roberts,  (3   Campbell,  587)  Lord  Elleriborough  considered 
the  broker,  with  a  del  credere  commission,  as  the  owner  of 
the  policy  ;  and  he  being  answerable  to  the  insured  for  the 
loss,  the  amount  might  be  set  off  in  ^n  action  brought  against 
him,  by  the  underwriter,  for  premiums.    So  also  in  Hovgh* 
ton  V.  Maithevis,  (3  Bos.  &  P.  485,)  the  doctrine  is  recogni- 
zed, that  where  a  factor  sells  under  a  del  credere  commission, 
he  is  to  be  considered,  as  between  himself  and  the  vendee, 
as  the  sole  owner  of  the  goods.     In  Morris  and  others  v. 
Cltasby,  (1  Ma/ule  <$r  Sel.  576,)  it  was  held  that  a  broker 
who  pays  to  his  principal  the  price  of  goods,  sold  by  him 
for  the  principal,  under  such  commission,  is  entitled  to  set 
off  the  amount  against  the  purchaser. 


ALBANY, 
Feb.  1«24. 

LSVBRICX 
T. 

Mxifis. 


66A 


CASES  IN  THE  SUPREME  COURl* 


Feb.  1834. 
Lbvbrick 

V. 

Mbiggu 


The  effect  of  the  commission  is,  id  several  paiticulais,  to 
place  the  factor  in  a  new  relation,  as  to  his  principal.     It  is 
true,  he  is  a  debtor,  but  the  principal  still  retains  the  ri^t^  at 
any  time  before  payment,  to  resort  to  the  purchaser  as  col- 
lateral  security.  It  is  a  rule  for  the  protection  of  the  princi- 
pal.  A  general  factor  may  wait  to  receive  instructions  as  to 
the  mode  of  remitting  the  net  proceeds,  and  is  not  liable  to  an 
action  until  a  default,  on  his  part,  in  remitting  or  paying  the 
proceeds  according  to  the  orders  of  his  principal.     {FerrU 
V.  Paris^  10  John*  285.)     The  only  ditference  between  a 
factor,  acting  under  a  del  credere  commission,  or  without  one, 
is  as  to  the  sales  made.     In  the  former  case  he  is  absolutely 
liable,  and  may  correctly  be  said  to  become  the  debtor  of 
his  principal ;  but  it  is  not  strictly  correct  to  say  he  is 
placed  in  the  same  situation,  as  if  he  had  becqme  the  pur- 
chaser himself;  for,  as  we  have  seen,  the  principal,  not- 
withstanding   this  liability,   msly  exercise  a  control,    not 
allowable  between  creditor  and  debtor.     When  the  prin- 
cipal appears,  the  right  of  the  factor  to  receive  payment 
ceases.     This  shows    that  the  effect  of  the  commission 
is  not  to  extinguish   the  relation  between    principal   and 
factor,  but  applies  solely  to  a  guaranty  that  the  purchas- 
er shall  pay.     It  is  not  a  contingent  liability,  I  admit,  so  as 
to  require  legal  measures  to  be  exhausted  against  the  pur- 
chaser, before  the  factor  is  bound,  but  an  engagement  to 
pay  on  the  day  the  purchase  money  becomes  due.    Al- 
though the  factor  is  absolutely  Uable,  he  is  not  bound  to  pay* 
until  the  money  becomes    due   from  the  purchaser.     It 
may,  therefore,  be  more  correctly  laid  down,  that  the  iactor 
under  a  commission,  becomes  a  debtor  to  his  principal^ 
with  the  limitations  I  have  stated.     The  case  of  baker  and 
others  v.  Langhome^  (G  TawiU  519,)  accords  with  this  dis* 
tinction,     Gibbs^  Chief  Justice,  says^  ^'  I  think  the  mistake 
in  Grove  v.  Dubois  was,  to  suppose  that  he,  who  was  only 
liable  in  the  second  instance,  on  the  failure  of  the  original 
debtor,  could,  in  any  case,  be  considered  as  the   original 
debtor  himself*     Unless  the  factor,  by  his  engagement  to 
guaranty,  becomes  a  debtor  absolutely,  so  that  the  sale  made 
to  the  purchaser  places  th^  factor  in  the  same  situation  as 
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•  if  he  had  been  the  real  purchaser  of  the  goods  himself,  albant, 
the  doctrine  contended  for  by  the   plaintiff  cannot  be  sup-  ^,0^^^^' 

*  ported.     It  is  only  on  this  gt-ound  that  he  can  be  bound  to  Levbhick 
guaranty  the  reniittaiice.      This  arises^  from  the  general  ^^igg. 
principle,  th^t  the  debtor  is  bound  to  make  payment  to  his 
creditor,  and  consequefttly,  if.  he  remits  m  bills  t'ehich  turn 

but  of  no  avail,  it  is  no  payment.  It  does  not  discharge  a 
precedent  debt,  Unless  it  be  so  expriessly  agreed  between  the 
parties.  (2  JbAn.  Ca/;  441.  1  S^/A.  124.  t  Esp.  Cases^S.) 
The  cottimission  del  creSere  does  not  make  the  agent  cease 
to  be  a  ikctcnt.  He  may  be  considered  as  a  factor,  who  has 
bold  for  cashi  Beyond  the  engagement  that  tlie  purchaser 
Ishall'pay  at  the  tinrie  agreed  on,  he  is  bound  by  no  other  law 
tiian  a  factor  without  ft  del  credere  commission. 

Independent  of  authority,  I  do  not  perceive  ho^  any 
well  (oiinded  doubte  can  arise  as  to  the  meaning  of  these 
)6Xpres8ions.  A  principal,  knowing  that  his  factor  would 
hot  be|answ0rable  for  the  solvency  of  the  purchasers,  if  he 
^cted  with  due  caution  and  prudence,  does  not  request 
him  to  purchase  the  gbods  himself,  but  to  guaranty  the 
JBales  to  others,  or,  in  other  words,  to  bind  himself  that  the 
purchasers  shall' pay  according  to  the  terms  of  purchase. 
tt  is  imp6ssil)le,  I  apprehend,  to  mistake  the  intention  of 
the  parties  to  such  a  contract.  It  has  reference  only  to  thai 
portionf  of   the  factor's  duty,    which    relates    to   sellings  , 

How  then  Can  it  be  appli^sd  to  another  distinct  duty  of  the 
factor,  to  remit  according  to  his  instructions  ?  I  very  much 
question,  whether  any  merchant  in  this  countrj^  ever  con- 
jiidered  that  a  guaranty  of  sales  had  any  cotihetion  with  the 
remittance  afterwards. 

But  it  has  been  ui^ed,  that  this  doctrine  has  the  san^tioii 

i>f  authority.     After  an  attentive  consideration  of  the  ca- 

kes,  I  have  arrived  at  a  different  conclusion.    It  is  supposed 

that  the  case  of  Jl/PICenzle  et  al.  V.  ScoH^  (6  Br*oa?n  Par.  Cai 

%80,)  is  d'ecisive  on  this  point.     There  the  factor  sold 

JBom,  and   took   bills,  frbm  the  purchasers,  which  he  en*     « 

dorsed  to  the  banker  at  the  place  of  sale  ;  and  having  t^ 

)(!eived  t^e  banker's  bill,  payable  to  the  fa^tor'd  order  on  a 
V0B.I>  84 


•» 
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AtBikNT,     house  in  London,  at  75  days,  endorsed  and  transmitted  it 
v-^»^v-^      to  bis  principal,  who  got  it  accepted.     The  acceptors  aha 
Lbvsrick    the  drawer  failed*     It  was  held  that  the  factor  was  aniswer- 
Mxiflf        ^^'^    ^^^  ^^    amount  of  the    hill.    *  The  editorial    note 
by  Tomlins  is> "  the  factor  being  personally  liaUe,  under  his 
commission  del  credere^  to  satisfy  his  principal  the  price  of 
the  goods  sold.^'    It  was  argued  on  various  grounds,  that  the 
appellants  were  not  liable  ;  particularly  that  they  only  be- 
came boupd  to  warrant  (he  solvency  of  the  purchasers  ; 
that  the  remittance  of  the  money  Ts  a  transaction  different 
and  distinct ;  that  it  is  sufficient,  if  the  factor  remit  by  the 
bills  of  a  house  in  good  and  undoqbted  credit  at  th^  time* 
The  respondent  insisted  that  the  factors  were  absolutely  lr« 
able,  in  the  first  instance,  for  the  payment  of  the  price  ;  thai 
it  was  'at  any  rate  clear,  from  the  whole  circumstances  of 
the  case,  that  such  was  the  nature  and  extent  of  the  gtfaian- 
ty  ;  that,  by  endorsing  the  bills,  and  the  repeated  engage- 
ments  subsequently,  as  well  as  by  reason  of  fraud  and  breacb 
of  faith  in  obtaining  delay  of  payment,  under  an  express 
assurance  to  pay,  they  were  liable.     The  House  of  Lordi 
ordered  the  appeal  to  be  dismissed,  but  no  reasons  for  the 
dismissal  are  given.     It  cannot  be  pronounced  on  what 
point  the  cause  was  decided.     The  case,  however,  disclos- 
es enough  to  warrant  the  decision,  if  no  question  had  bees 
raised  as  to  the  effect  of  the  del  credere  commission. 

I  will  only  notice  one  fact  :  The  respondent  wrote  to  the 
appellants,  saying  he  was  much  surprised,  that  they  did  not 
send  a  remittance.  They  forwarded  a  draft  payable  75 
days  after  date.  This  was  not  authorized  by  the  respondent. 
Admitting  that  a  request  to  remit  money  hi  the  hands  of 
a  factor  will  justify  the  transmission  of  a  draft  on  persons  ib 
good  credit,  the  principal  is  not  bound  to  accept  a  lull  pay- 
able at  a  future  period,  onless  by  consent.  In  this  case, 
there  was  no  allusion  to  bifls  payable  at  a  future  day. 
If  an  order  to  remit  money  may  be  satisfied  by  transmitting 
a  draft  on  sight  it  is  no  authority  to  make  the  principal  risk 
the  solvency  of  the  acceptor  for  75  days.  On  this  ground 
t  apprehend,  the  decision  is  warranted,  independent  of  the 
del  credere  conunission.    If  the  doctrine  now  contended  for 
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had  been  settled  in  M^Kmzie  v.  Scoit^  some  notice  would 
have  been  taken  of  it  in  Lucas  and  others^  assignees  of 
Doorman  v.  (xroning^  (7  TatmL  164*)'  In  the  last  case,  goods 
were  consigned  to  a  house  in  Hamburgh^  to  sell  on  a  commis- 
sion dil  credere.  T  he  consignees  purchased,  with  Ae  pro- 
ceeds, bills  on  London^  which  they  specially  endorsed  and 
remitted  to  the  defendant,  and  advised  the  consignor  they 
were  bought  for  his  account  and  debited  to  him.  The  bills 
beihg  disonored,  a  jury  found  that  the  consignees  were  not 
authorized  to  purchase  bills  for  the  account  and  risk  of  the 
consignor.  The  Court  held  the  verdict  to  be  right.  Th« 
question  was,  whether  the  bills  were  remitted  upon  the  ac- 
count and  at  the  risk  of  the  consignor.  No  notice  is  taken 
by  the  Court  or  counsel,  that  the  factors  were  bound  to 
pay  their  constituent,  in  the  same  manner  as  if  they  were 
themselves  the  purchasers.  If  this  doctrine  had  been  set* 
tied  in  JiPKenzie  v.  Scott j  it  would  at  once  have  been  an  an- 
swer to  the  defence  that  the  bill  was  at  the  risk  of  the  con- 
signor ;  but  the  cause  was  decided  on  other  grounds.  It  is  ev- 
ident, the  Court  did  not  recognize  the  doctrine  that  a  guaran- 
ty of  the  sales  is  equally  so  of  the  remittances.  I  am,  there- 
fore, of  opinion,  that  the  defendants  are  not  liable  upon  the 
guaranty ;  but  being  chargeable  with  negligence,  and  haying 
deviated  from  instructions  by  drawing  on  a  person  not  ia 
good  credit,  the  plaintiff  is  entitled  to  judgment. 

Savaoe,  Ch.  J.  The  question  in  this  case  is,  whether 
the  defendants  have  made  themselves  Kable  for  the  amount 
of  the  bills,  with  which  they  attempted  to  make  remit- 
tance. 

To  determine  that  question,  it  is  proper  to  enquire,  1st, 
whether  they,  as  fectors,  used  due  diligence  in  traqsacting 
the  plaintfiT's  business ;  and  Sd,  whether  they  are  liable 
on  their  guaranty. 

1 .  The  general  duty  of  a  fiictor  is,  to  procure  and  com- 
municate all  necessary  information  to  his  principal  relating 
to  the  state  of  the  market  ;  to  execute  faithfully  and 
promptly  his  employer's  orders  ;  and  consult  his  interest 
in  all  matters  referred  to  thp  factor's  discretion  ;  and  to  b» 
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£!^^^^Jj     punctual  in  all  his  accounts  and  correspondence.  (1  JUvcr*. 

Feb.  1824.       *  .    '^  .  ^        "      - 

fi^vKsicK         The  factor's  contract,  is  to  sell  and  render  an  account. 
MsiG«.       He  ought  not  to  remit  at  his  own  risk  ;  nor  unless  in  com- 
pliance  with  iftstructiooi.     {17  Mass.  Rep.  MS,  150*     10 
John.  286.) 

The  factor  is  bound  to  exercise  that  degree  of  diligence 
which  a  prudent  man  exercises  in  his  own  afiairs,  and  if 
the  debt  be  lost,  the  loss  falls  on  the  principal*  The  same 
degree  of  care  and  diligence  is  naquired)  in  making  remit- 
tance, when  instructed  so  to  do.  The  instiructions^.  of  flUi 
principal  are  at  all  times  to  be  strictly  pursued.^ 

When  the  relation  of  principal  and  factor  commeticed  ia 
this  case,  does  not  appear.  The  defendants,  on  ^he  24I&  De* 
cember^  1818,  inform  the  plaintifi*,  that  they  have  sold  same 
butter  and  gin,  at  60  and  90  days  ;  and  on  tUs  ^  Jam.  1B}9, 
that  they  have  not  been  able  to  eichange  it  for  bills  on  Jftm^ 
York^  though  Uiey  intended  to  do  this.  Iliej  assut^e  ium 
that  the  paper  taken  by  them  is  undoubtedly  good,  though 
it  could  not  be  discounted,  as  the  banks  were  fearM  of  a 
demand  for  spe.cie*  On  the  %tk  Junuary^  IdlB,  the  plain% 
tiff  approves  the  acts  of  the  drfendants,  knd  ad&,  "  I 
will  thank  you  to  negotiate  the  papers  received  Cck  gm  and 
butter,  in  such  H  way  that  I  may  receive  the  proceeds  here^' 
either  in  the  bills  you  have  mentioned,  or  a  draft  at  dboit 
sight)  on  some  good  house,  in  time  to  meet  my  not^,  given  for 
those  articles,  at  90  days."  It  was  the  duty  of  the  defen- 
dants, under  these  instructions,  to  enqqire  into  the  standing, 
pot  only  of  the  drawers  of  the  bills,  hut  also  of  th^  drawee. 

The  weight  of  testimony  in  the  case  is  certainly  in  favour 
of  the  defendants,  as  to  the  standing  of  the  house  of  Rea  ^ 
ptUler  at  Savannah.  But  it  is  shewn,  by  five  witnesses, 
that  the  credit  of  Thomas  C.  Builer  was  very  suspicious  for 
several  months  before  his  failure ;  and  two  of  them  say, 
that  he  never  was  in  good  credit. 

The  defendants  do  not  contradict  this  testimony  ;  ai^  i( 
is  argued  by  their  counsel,  that  it  is  enough  for  them  to 
enquire  into  the  standing  of  the  drawers  ;  and  that  the  v.  fTf 
pot  bound  to  know  that  of  th^  drawee* 
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It  appears  to  me,  however,  that  after  being  cautioned,  as.     albant, 
they  were,  to  procure  drafts  upon  some  good  ho^ise;  they     s^r^^"*^' 
ougt)it  to  have  shewn  Ihat  they  enquired  into  the  standing  of  Lbtbrick 
Butler^  and  were  infomied  that  it  was  good.     The  plaintiff      liues, 
jold  them  why  he  wanted  drafts  on  a  good  house — it  was  to 
meet  the  payment  of  his  note  at  90  days.    He  did  not  want 
a  draft  which  moat  uttimately  be  prosecuted  and  collected 
at  Savannahj  and  then  again  remitted.     The  defendant* 
have  not  shewn  any  diligence,  in  endeavouring  to  carry  into 
bifect  the  object  which  the  pbintiflf  had  in  view.     They  do 
not  shew,  thut  they  made  any  enquiries  as  to  the  solvency 
of  Thomas  C.  ButUr. 

In  the  case  of  ^undie  v.  Moore^  (3  John*  Cos.  36)  Ihe 
Court  said,  '^  If  the  defendants,  as  the  agents  or  Aietors  of 
the  pkintifl^,  have,  through  mistake  or  design,  disobeyed 
^heir  instructions,  they  ai^  undoubtedly  responsibie.'' 

Having  come  to  the  conclusion,  that  the  defendants  are 
Kable  on  the  ground  of  negligence  in  not  pursuing  their  in^ 
^tructions,  it  seems  to  be  unnecessary  to  examine  the  other 
ipoint  in  the  cause,  to  wit,  whether  they  were  liable  on  their 
guaranty  $  but  having  looked  into  the  cases  cited,  I  have  no 
^esitancy  in  giving  my  opinion  on  that  point. 

In  all  actions  founded  upon  contract,  we  must  see  what 
the  contract  is,  before  we  determine  upon  the  liabifity,  or 
Ihe  rights  of  the  parties.  In  ttiis  case,  the  defendants,  after 
•tating  that  the  paper  which  they  had  already  taken  for  thft^ 
plaintiff  was  undoubted^  add — ^^  And  we  are  willing,  in  all 
^aseSy  to  add  our  guaranty  tooursales^  for  the  usual  commis- 
lion  for  so  doing.^'  The  plaintiff  answers — '^  I  should  wish 
you  to  guaranty  the  sales  of  niy  different  shipments,  which 
\ire  made  at  a  credit,  at  the  usual  commission ;"  and  men- 
tions <me  and  a  fourth  per  cent,  which  is  agreed  to  by  the  de- 
fendants, in  their  next  letter.  This  is  the  whole  contract,  and 
frod)  these  letters  we  must  ascer^m  the  meaning  of  the  par- 
ties. The  plaintiff  urges  sales  for  cash,  when  practicable, 
and  surely  did  not  expect  to  pay  the  one  and  a  fourth  per 
cent*  (df  cash  sales.  Not  one  word  is  to  be  found  in  this  con- 
tract about  remitting';  but  the  defendants  evidently  meant  to 
jpaianty  the  papeir  wldch  they 'took  for  goods  sold.    That 


«7«  CASES  IN  THE  SUPREME  COURT 

ALBANif,     the  plaintiff  so  understood  it,  I  thiok  is  clear ;  for  he  wishes 
'  them  to  guaranty  the  sales  made  tU  a  credit.     Now  there  is 


jAirsBir  precisely  the  same  hazard  in  remitting  money,  whether  paid 
OsTRAmBR  ^o^^  o^  3^t  the  end  of  60  or  90  days ;  but  the  plaintiflF'a 
claim  presents  this  singularity,  that  the  defendants  aroF  liable 
for  the  sales  at  a  credit,  but  not  for  the  cash  ^les,  provided 
the  money  is  lost  in  remitting,  without  the  fi^ult  of  the  defen- 
dants. 

It  is  said  that  the  defendants  acted  under  a  conunissioa 
del  crederej  and  that  it  has  been  adjudged  that  a  factor,  acting 
onder  such  a  commission,  is  liable  at  all  events.    What  is 
the  precise  import  of  those  words,  it  is  not  necessary  to  in* 
quire.     They  are  said  to  signify  the  same  as  the  English 
word  guararUy;  and  if  so,  then  wei  come  back  and  ask,  w^hat 
did  the  defendants  guaranty  ?  They  did  not,  in  terms,  con- 
sider themselves  as  acting  under  a  del  credere  commission. 
Had  they  done  so,  their  liability  must  have  depended  upon 
the  nature  and  extent  of  such  an  eng^ement.     Where  par-^ 
ties  fairly  enter  into  such  a  contract,  and  when  the  nature 
and  extent  of  the  responsibility  is  understood  by  the  parties 
thus  contracting,  there  is  no  hardship  in  enforcing  it.     The 
parties,  however,  must  make  their  own  contracts,  and  hav- 
ing done  so,  in  this  instance,  it  is  die  duty  of  the  Court  to 
declare  the  effect  of  it.    It  is  clear  that,  in  thb  case,  the 
solvency  of  tiie  purchasers  only  was  intended  to  be  guar* 
antied.   ^ 

StfTHCRLAND,  J.  concurred. 

Judgment  for  die  plaintiff» 


9B 


Janskvi  Supervisor  of  Kingston,  against  OsTRANDCifc 

AND  OTHERS. 

In  aebt  cm      DsBT  on  bond,  tried  at  the  Ulster  Circuit,  (1821)  befinie 
be^r««n'^boQd  ^  Honor  (the  late)  Mr.  Justice  Van  Ness. 
Hm  bJ'^b^Sl      '^**®  declaration  set  forth  a  bond  in  the  penalty  of  ^  1 1 873, 
ed  oaUiefiriia;  03,  executed  by  the  defendant,  Ostrandcr,  as  collector  •f  tbe. 
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town  of  Kingston  in  Ulster  coanty,  for  the  year  1818,  mnd     Albany, 
the  other  defendants  as  his  sureties,  to  Thomas  Van  Craasbecky      ,^J-v-^.  * 
supervisor  of  that  town,  pursuant  to  the  first  section  of  the      Jajisxv 
act  relative  to  the  duties  and  privileges  of  towns,  (2  R*  L.  orrRliniKi^* 
126}  and  averred  that  the  plaintiff  was,  at  the  time  of  the 
commencement  of  this  suit,  th^  successor  of  Van^Gaasbeck^ 
as  supervisor  of  Kingston.    The  declaration  (hen  set  forth  *,  » *|«  j^r 
the  condition  of  the  bond,  and  proceeded  with  an  assign-  dant     should 
inent  of  breaches,  and  the  necessary  averments,  to  shew  that    ^toIi  dedtr- 
the  defendant,  Ostrander,  had  forfeited  the  bond  by  not  ac-  »*»<»»,  "»  debt 

,  *  ,  on  a  bond  sot* 

counting  for  the  whole  tax,  contained  m  the  warrant  deliver-  ting  out  the 

cd  to  him,  pursuant  to  the  4th  section  of  the  act  for  the  as-  ^^^^ 

sessmentand  collection  of  taxes.     (2  i?.  L.  511.)  bet  is  not    « 

In  assigning  breaches,  the  declaration  averred  the  delivery  ^^^teaded'aaa 

of  the  warrant  to  Ostrander.  as  collector :  by  which  he  was  ?***  demurred 
^*  '  '     •'  to,  it  puts  m 

commanded  to  collect,  &c« ;  and  then  proceeded  thus  :  ^^  and  i»o«      erery 

material  fact 
in  the  dedaraF 
tion. 

In  debt  on  a  town  collector's  bond,  the  plaintiff  in  assigning^  breaches,  set  out  the  tax 
Warrant,  and  averred  that  the  collector  was  thereby  required  to  pay  *^alai^  sum,  to 
wit,  f  5935, 59,  to  the  county  treasurer;  but  the  winrrant  produced,  required  the  payment 
of  ^4530,15 ;  held,    no  material  variance. 

When  an  averment  is  material,  adding^  tnddiett  does  not  make  it  immaterial,  but  the 
want  of  a  viddieet  will  sometimes  make  an  averment  material,  which  would  not  otherwise 
be  so. 

This  rule  applied  to  the  particular  ease. 

The  oourt  wiU  not  allow  a  formal  objection  to  defeat  aa  aetion»  bat  will  suffer  the 
party  to  amend  at  any  stfcge  of  the  cause. 

ft  »eemsn  amendmtots  of  clerical  errors  may  be  allowed  by  a  judge  who  tries  the  oauie 
at  the  circuit.  « 

Payment  to  the  state,  by  a  county  treasurer,  of  the  amount  due  to  him  from  a  colleetor« 
wiU  not  enure  to  the  benefit  of  the  latter,  but  an  action  may  be  stiU  maintained  on  his 
bond. 

A  supervisor'of  a  town,  in  discharging  his  duties  aa  such,  acts  not  in  his  natural,  but  in 
his  official  capacity  ;  and  is,  pro  tanio^  a  corporation. 

He  has  the  capacity  of  suing  and  being  sued,  so  far  as  his  trust  is  conoemed. 

The  ri§^t  to  sue  is  incident  to  his  office,  and  passes  to  his  successor. 

Within  this  rule,  the  successor  of  a  supervisor,  who  has  taken  a  celleetot^s  bond  under 
tiie  statute,  (S  R.  L.  126,)  may  sue  upon  it  in  his  own  name. 

If,  in  a  suit  brought  by  or  against  a  supervisor,  as  such,  he  fail  in  his  action,  exeeutioA 
goes  against  him  personally  ;  and  his  remedy  is  against  the  town. 

Remedies  by  and  against  corporations  tub  tnodo  considered. 

//  seems,  that  their  rights  and  liabilities  pass  to  the  successor,  whether  they  arise  from 
torts  or  from  contracts,  and  whether  the  latter  be  simple,  or  by  specialty. 

Distinction  between  one  who  has  a  corporate  capacity  for  hii  own  benefit;  and  when 
he  acts  in  trust  for  others.  . 

//  seems,  that  a  penalty,  incurred  under  the  12th  section  of  the  act  relative  to  (he  duties 
and  privileges  of  towns,  (1  R.  L,  131,)  while  one  is  supervisor,  but  not  tued  for  by  him, 
may  be  celleeted  in  the  name  of  his  succener. 
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ALBAinr,     out  of  the  monies  so  collected,  he,  the  said  Ostrander,  wai* 

,^^ply-^^ '    by  the  said  warrant,  required' to  pay  a  large  sum,  to  wit,  the 

jAHsur      sum  of  6935  dollars  and  59  ceuts,  to  tlie  treasurer  of  the 

OfTalnDBa.  ^'^  county  of  Ulster^  &C." 

Plea,  nil  debtnL 

Oo  th^  trial,  the  plaintifT produced  the  bond  declared  on, 
knd  which  W(is  set  forth  in  the  nisi  prius  record  ;  but  the 
defendants'  counsel  objected  to  its  being  received  as  evi- 
deoce^  on  die  ground  that  the  oyer,  which  had  been  deliv- 
ered to  the  defendant,  was  of  a  bond  i;i  the  penalty  of 
^11323,02,  instead  of  the  •sum  mentioned  in  the  declaration. 

.  The  plaintiff  also  producfed  the  collector's  warrant,  which 
was  likewise  objected  to,  on  the  ground  that  it  required  the 
collector  to  pay  to  the  county  treasurier  ^4530, 15,  instead  of 
the  sum  mentioned  in  the  declaration. 

It  appeared  in  evidence,  that  the  sum  for  which  the  col- 
lector was  in  arrear  to  the  county  treasurer,  and  for  which 
this  action  was  brought^  had  been  paid  by  the  latter  to  the 
State  treasurer  ;  and  this  was  also  made  a  ground  of  objec^ 
tion  to  the  plaintiff's  recovery* 

It  was  also  objected,  that  the  plaintiff  could  not  maintain 
the  action  in  his  own  name ;  but  that  it  should  have  beeii 
.  brought  in  the  name  of  Van  Gaasbeck,  his  predecessor,  the 
obligee  named  in  the  bond:  • 

A  verdict  was  taken  for  th3  plaintiff,  subject  to  the  opinion 
*  pf  the  Court,  upon  these  points*  The  defendants  had  also 
given  notice  of  a  motion  in  arrest  of  judgment,  upon  the 
last  ground  ^  and  the  aiguDnent  was  now  heard,  m  weiJ  upoii 
that  motion,  Us  the  motion  for  judgment  upon  the  pointu 
reserved. 

T.  *J.  Oakley^  for  the  plaintiff.  As  to  the  variance  betweeii 
the  bond  declared  upon,  and  the  one  produced,  he  cited 
JanuM  V.  WalnUh,  (8  John*  410,)  and  Henry  v.  Cleland^  (14 
John.  400,)  and  remarked,  that  the  only  mode  in  which  the 
defendants  could  have  availed  themselves  of  the  variance) 
was  to  have  craved  oyer  and  demurred.  Resides,  the  ob* 
jection  cannot  be  taken  upon  this  issue.  The  defendanll 
should  have  pleaded  lion  est  factum* 
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.    As  to  ihe  variance  between  the  amount  stated  in  the     Albany, 
oreach,  and  the  warrant,  he  said  the  warrant  was  set  forth  as     v^^^^^^  ' 
a  matter  between  the  collector  and  the  county  treasurer*      Jansev 
True,  where  a  deed  or  other  instrument  is  pleaded,  as  the  ostrawder; 
jfoundation  of  the  action,  any  Variance,  whether  material  or 
Dot,  is  fatal  ;  but  the  warrant  is  mere  induCenient  to  the  ac- 
tion, in  relation  to  which  the  rule  is  otherwise!.     (1  Chit.  PI. 
108.     1  Ld.  Raym,  816.)     Here  the  sum  is  laid  under  a  sci- 
liceU    (4  John.  457,) 

As  to  the  payment  by  the  county  treasurer,  the  money  is 
no  less  due,  because  he  has  accounted  to  the  state.  Such  ac- 
counting can  never  affect  this  question,  which  is  between  the 
iupervisorand  collector.     (Ldwsysess,  3b,  ch.  29.) 

The  action  is  properly  brought  in  the  name  of  Van  Gaaa^ 
btcK^s  sikccessor.  The  statute,  (2  /?.  L.  131,  5.  12)  recog- 
nizes the  new  supervisor  as  the  successor  of  the  bid,  and 
in  Overseers  of  Pittstown  V.  Overseers  of  Plaitsburgh^  ( 1 8 
Jo  An.  418)  this  Court  declare,  that  "  when  a  publick  office 
b  instituted  by  the  legislature,  an  implied  authority  is  con* 
ferred  on  the  officer  to  bring  all  suits  as  incident  to  his  of- 
fice, which  the  proper  and  faithful  discharge  of  the  duties  of 
his  office  requires.''  The  office  is  a  corporation />roton<o« 
This  was  holden,  in  the  case  last  cited,  as  to  overseers  of 
the  poor  and  the  board  of  siipervisoni  of  a  County; 

I 

C.  H.  liuggtesj  (ot  thfe  defendaints.  Whenever  a  party 
ftets  forth  an  instrument  in  pleading,  it  ihust  be  proved  ii 
laid.  The  plea  of  nil  debet  denies  every  ittaterial  fact 
Which  it  is  necessary  for  the  plaintifi*  to  cf^tablish.  The 
bond  given  in  evidence  varied  from  thie  One  declared  on,  m 
the  penalty,  which  in  the  fonder  Was  ^11823,  and  in  the 
latter  ^11873. 

lOakleff.  The  genileman  mtist  be  midt^kett.  th  all  the 
cases  handed  by  me  to  the  Court,  and  in  iniy  owii  case,  no 
such  variance  appears.  If  there  was  a  variance  of  the 
kind,  it  was  a  clerical  error ;  or  more  probably  it  is  a  mere 
fancy  of  the  counsel,  from  the  difficulty  of  distinguishing  be- 
tween the  words  tioenty  and  sev^ty^  when  written.    If  there 
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ALBANY,    ,was  really  a  mistake,  the  Court  will  suffer  an  amendment  ai 

y^^i.^r'.^'     this  or  any  other  stage  in  the  suit.] 

Jaksev 

V.  [Wood WORTH,  J.     Amendments  of  mere  clerical  mis- 

takes, like  Ihis,  are  allowed  by  the  Court  at  any  time  ;  and 
there  have  been  instances  where  a  single  Judge,  at  th^ 
Circuit,  has  allowed  them.  The  subject  was  much  consid- 
ered by  the  late  Judges,  and  they  all  agreed  that  the  practice 
Was  proper.  In  England,  the  practice  is  still  more  indul- 
gent, and  allows  such  amendments  at  any  time  in  vacatioa, 
under  the  direction  of  a  single  Judge.]  (a) 

RvggUs^  This  action  cannot  be  maintained  in  the  name 
of  Jansen.  If  overseers  of  the  poor  are  considered  corpo- 
rations, in  the  case  cited  on  the  other  side,  it  is  as  corpora- 
tions aggregate.  But  if  the  office  of  supervisor  is  a  corpo- 
ration, it  does  not  follow  that  this  action  is  maintainable. 
Church- wardens  are  a  corporation,  in  England  ;  yet  they 
cannot  take  an  obligation  to  them  and  their  successors.  ( 1 
Kyd  on  Corporations,  31 .)  It  will  not  be  contended  that  a  su- 
pervisor is  a  corporation  aggregate ;  and  if  sole,  bis  goods 
and  chattels  are  holden  in  his  private  capacity.  They  go  to 
his  personal  representatives  on  his  death — not  to  his  succes- 
sor. (Co.  Lilt.  46  b.  1  Bl.Com.  604.  1  Kt/don  Corp.  76.X*) 
Suppose  we  succeed  in  our  defence,  the  judgment  and  exe- 
cution must  go  against  the  supervisor  personally — not  as 
a  corporation.  By  the  1  i?.  L.  131,  cited  on  the  other  side, 
a  supervisor  is  authori2ed  to  sue  for  penalties  due  to  the 
town  ;  and  the  legislature  thought  it  necessary  to  insert  i, 
provision,  that  the  suit  should  not  abate  by  his  death ;  clear- 
ly shewing  the  corporate  power  to  have  been  wanting  at  the 
common  law.  The  statute  under  which  this  bond  was  exe- 
cuted, directs  it  to  be  given  to  the  supervisor  alone,  without 
naming  his  successor;  and  the  statute,  (sess.  44,  cA.  194) 
puts  the  question  beyond  a  doubt.     It  provides,  in  relation  to 

(n)  Vid.  ante,  131-2,  and  note  (e)  and!  (d.) 

(b)  Yet  Kifd  makes  a  distinction,  that  where  the  corporation  sole  hoUtf 
such  g^oods  or  chattels  in  trust  for  another,  there  Uiey  shall  go  to  th«^ 
succeBsor—  otherwise,  where  the  holding  is  lor  its  own  benefit.     (1  Xj^d  en 
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ihis  verj  action,  that  ^'  it  shall  not  be  abated  or  discontinued     albant, 
by  any  vacancy  or  change  in  the  office  of  the  supervisor,  but      ^^.^ 
such  suit  may  be  continued  and  prosecuted  to  effect  by  his      Javbzv 
successors  in  office,  in  the  name  of  the  supervisor  who  com-  qstra  ©er 
menced  the  same  ;  and  in  case  of  his  death,  a  suit  may  be 
brought  upon  the  bond  in  the  name  of  his  personal  repre- 
sentatives/' This  statute  was  passed  by  reason  of  the  com- 
mon law  principle,  that  a  chose  in  action  cannot  be  assigned. 
If  the  suit  would  go  to  the  successor  of  the  supervisor,  on 
his  death,  where  was  the  necessity  of  a  statute  continuing 
the  action  to  his  personal  representatives  ? 

Oakley^  in  reply.  The  consequence  of  success,  in  this 
motion  to  arrest  the  judgment,  will  be  merely  to  turn  the 
town  round  to  the  name  of  Van  Gaasbtck^  instead  otJanseru 

4  0 

I  do  not  contend  that  here  is  a  corporation  sole,  but  merely 
that  Uie  supervisor  is  clothed  with  qualified  corporate  pow- 
ers, in  relation  to  all  his  publick  duties.  Van  Gaasbeck^a 
power  over  the  subject  matter  is  gone.  He  has  no  duties  to 
perform,  and  can  incur  no  liabilities.  The  only  distinction 
between  the  county  board,  and  the  individual  supervisor,  is, 
that  the  former  are  a  corporation,  sitb  modo,  for  county,  and 
the  latter  for  town  business.  •  I  am  not  aware  that  a  church- 
warden,  in  England,  has  any  power,  as  such,  to  take  a  bond 
at  all ;  but  it  is  otherwise  of  a  supervisor. 

The  statutory  provisions,  authorizing  the  continuance  of 
certain  actions  by  the  successor  or  personal  representatives 
of  the  supervisor,  do  not  militate  against  the  idea  of  their  be- 
ing corporations,  but  are  rather  in  favour  of  it.  The  doubt 
was,  not  that  his  successor  might  collect  the  bond  or  penalty 
in  his  own  name,  but  how  the  suit  should  proceed  in  case  of 
his  death  pending  the  action. 

WooDwoRTH,  J.  The  declaration  allies  that  the  bond 
was  in  the  sum  of  gl  1873,02.  The  bond  produced  ait  the 
trial  was  for  the  same  amount.  It  does  not  appear  that 
there  is  any  variance  in  the  nisi  prius  record.  The  plea  is 
nil  debet.  The  defendants  were  too  late  to  take  advantage 
of  the  variance  between  the  bond  and  oyer  delivered  ;  they 
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migbthave  craved  oyer,  deioiirred  specially,  aDdayaile4 
thenkielves  of  the  objectioD.  {James  v*  Wahruih^  8  John*, 
410.) 

It  was  contended  on  th^  aigument,  that  the  plea^  of  nil 
4^et  was  not  a  denial  of  the  bond.  To  this  it  may  beaa- 
awered,  that  such  a  plea  to  a  bond,  setting  out  the  conditiou 
and  breach,  is  bad,  and  may  be  demurred  to ;  but  if  this  is 
omitted,  the  plaintiff  must  prove  every  allegation  in  his  dec- 
laration. (1  Chilly^  All.  2  Saund.  187  a.  n.  2.  5  Esp^ 
Rep.  38.)  It  was  therefore  incumbent  on  t^^  plaintifi^  ua- 
der  these  pleadings,  to  prove  the  bond. 

It  is  also  objected,  that  there  is  a  variance  between  the 
^mount  of  the  collector's  warrant,  set  out  in  the  declaration, 
and  the  warrant  produced  in  evidence.     In  the  declaration, 
the  sum  is  alleged  under  a  videlicet,  and  is  stated  at  {5935,* 
59  ;  tbe  warrant  produced  is  for  {4530,15.     It  is  well  set* 
tied,  that  when  an  averment  is  material,  th^  addition  of  a  vt- 
delicet,  does  not  render  it  immaterial,  but  it  is  as  much  tra- 
versable, as  if  the  videlicet  had  not  been  inserted.     (Greew 
|DOod  V.  Barret,  Q  T.  Jf,  460.     1  Chitttfy  308.)  But  the  want 
of  a  videlicet  will,  in  some  cases,  make  an  averment  mate*^ 
rial,  that  would  not  otherwise  be  so ;  therefore,  where  a  par-, 
ty  does  not  mean  to  be  concluded  by  a  precise  sum,  or  daj 
stated,  he  ought  to  plead  it  under  a  r /electee/  /  if  he  does  not, 
he  will  b^  bound  to  prove  the  exact  sum  or  day  laid,  it  be* 
ing  a  settled  distinction,  that  where  any  thing  which  is  not 
material  is  laid  under  a  videlicet,  the  party  is  pot  c<Micladed 
by  it ;  but  he  is,  where  there  is  no  videlicet*     {^mands  y. 
Knox,  3  T.  R.  68.     2  Samd^  291,  n.  1.)     In  the  case  be- 
fore us,  it  was  not  material  to  state  the  amount  of  tbe  war- 
rant ;  had  tl^at  been  omitted,  there  was  enough  to  apprize 
the  defendants  of  the  ground  upon  which  a  recoveiy  waa 
sought. 

But  having  stated  the  sum,  the  videlicet  is  added,  to  guard 
against  the  effect  of  a  variance.  If  it  were  oflierwise,  thia 
Court  would  not  sufier  a  formal  objectioo  to  defeat  the  ac- 
tion, but  allow  the  party  to  amend. 

Payment  by  the  treasurer  of  the  county,  of  the  amount 
due  to  the  state,  cannot  enure  to  the  benefit  of  tb#  d^so^- 
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^nts.  The  collector  was  bound  to  make  ptyment  to  ttie 
treasurer.  Witl^  bis  datyie  rehition  to  the  state,  tbe 
collector  had  no  connexion  or  coneem.  It  ts  enough 
that  he  has  not  collected  and  paid  over  the  amount  of  his 
warrant  The  material  question  is,  whether  the  action  can 
be  maintained  in  the  name  of  the  present  plaintiff,  the  suc- 
cessor in  office  of  TTiomas  Van  Oaasbeck,  to  whom  the  bond 
was  given. 

The  act  relative  to  the  duties  and  privileges  of  towns  (1 
R.  L.   126Si)   requires,  that  "every  collector  execute  to 
^he  supervisor  of  the  town,  a  bond,  in  double  the  amount  of 
the  taxes  to  be  collected,  conditioned  for  the  due  and  &tth- 
ful  execution  of  the  duties  of  his  office  ;  that  if  the  bond  shall 
Jbecome  forfeited,  it  shall  be  the  duty  of  the  treasurer  of  the 
>i:ounty  to  give  notice  to  the  supervisor,  with  whom  the  bond 
is  lodged,  of  the  amount  due  from  the  collector ;  and  the  said 
supervisor  shall  cause  the  bond  to  be  put  in  suit,  and  shall 
be  entitled  to  recover  thereon  the  amount  due ;'  which  sum, 
when  recovered,  shall,  by  such  supervisor,  be  applied  in  the 
the  same  manner,  and  to  tbe  same  purpo^ses,  to  which  such 
collector  ought  to  have  applied  the  same/^     This  section 
does  not  contemplate  a  change  in  the  office  \  it  is  founded  on 
the  supposition,  that  the  supervisor,  who  had  taken  the  bond, 
remained  in  office  when  the  default  of  the  collector  happen* 
ed.     By  the  1 2th  section,  {p,  131)  the  freeholders  and  in- 
nabitants  of  each  town  are  authorized  to  impose  penalties  in 
(pertaii^  cases,  to  be  recovered  by  the  supervisor  of  the  town 
where  tbe  oSence  shall  be  committed ;  aqd  it  is  provided 
that  no  such  action  shall  be  abated  or  discontinued  by  the 
death  or  expiration  of  the  office  of  the  supervisor.     If  a  pen* 
alty  accrued  during  the  continuance  of  A  in  office,  and  no  pro- 
secution, I  apprehend  the  successor  might  bring  an  action  in 
tiis  own  napae  within  the  njeaniog  of  the  act.  A  suit  thus  com- 
menced, might  be  continued  and  prosecuted  to  effect,  though^ 
before  tbe  tern^ination,  a  successor  be  appointed.     In  this 
iumpect  the  statute  confers  the  right  incident  to  a  corporation* 
It  is  admitted,  that  the  section  does  not  provide  for  this 
(^e.  It  is  adverted  to,  to  shpw  an  express  grant  of  corpo- 
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nte  powers  to  a  certain  extent,  and  that  the  legislature  AH, 
not  intend,  that  such  officers,  having  many  and  important 
duties  to  perform  for  the  town  and  counties  they  represented, 
should  stand  on  the  ground  of  private  individuals,  as  to  the 
lemedies  by  action,  in  matters  relating  to  their  offices.  The 
act  (44  sess.  eh.  195,  5  voh  177,)  declares,  that  no  suit 
brought  by  a  supervisor,  on  a  collector^  bond,  shall  be  aba- 
ted or  discontinued,  by  any  vacancy  or  change  in  the  office^ 
but  may  be  continued  and  prosecuted  to  effect,  by  the  soc- 
cesser  in  office,  in  the  name  of  the  supervisor,  who  commen- 
ced the  same ;  and  in  case  of  the  death  of  such  supervi* 
sor,  a  suit  may  be  brought  and  prosecuted  apon  the  bond, 
in  the  name  of  his  personal  representatives.  Tlie  fint 
part  of  this  section  applies,  where  the  predecessor  in  of- 
fice had  commenced  a  suit.  Here  the  suit  is  instituted  in  die 
first  instance  by  the  successor.  The  last  clause  in  the  act 
aeems  to  proceed  on  the  supposition,  that  the  suit  must  be  in 
the  name  of  the  supervisor  to  whom  the  bond  was  ^iven* 
If  the  doctrine  contended  for  by  the  plaintifi'is  wellibmided, 
the  latter  provision  in  the  act  was  altogether  useless.  If  m 
suit  can  be  maintained  in  tbe  name  of  the  successor,  it  be* 
comes  imwHtcrial,  whether  the  predecessor  is  living  or  dead» 
The  L^islature  may  have  considered  this  a  doubtful  ques* 
tion,  and  therefore  allowed  a  suit  in  the  name  of  the  personal 
representatives*  That  this  was  the  inducement,  I  think 
highly  probable.  If  it  be  granted,  that  the  bond  stands  on  th^ 
same  footing  as  one  to  a  private  citizen,  the  representatives, 
of  course,  would  be  the  proper  parties.  Whether  a  necessi^ 
ty  for  this  provision  existed  or  not,  it  is  quite  clear,  that,  by  al- 
lowing the  representatives  to  sue,  in  case  of  death,  the  super- 
visor who  had  taken  the  bond,  if  living,  was  believed  to  be 
the  person  entitled  to  institute  the  action. 

It  will  be  admitted,  that  this  action  cannot  be  sustain- 
ed in  the  name  of  the  plaintiff,  unless  the  statute  has 
expressly  conferred  the  right,  or  the  power  to  sue 
is  incident  to  the  office,  on  the  principle  that,*  pro  ian- 
tOj  be  is  endued  with  a  corporate  capacity.  The 
former  is  not  pretended;  the  latter  I  think  is  supported 
by  the  decisions  of  this  Court.  The  supervisor  of  a  town. 
is  elected  annually,  and  holds  his  office  until  a  successor  14 
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li]^pi>ialedi  He  has  Tarious  dudes  io  perform  as  the  repteien-     uiAMT, 
tative  of  the  town ;  he  has  other  duties  relating  to  the  coud-      «^^*v<w/ 
ijj  when  acting  as  one  of  the  board  of  supenrisors.    In  Jbck^       Javub* 
^on  V.  Hariwelly  (8  John,  425)  the  Court  considered  the  su-   osxaljwBau 
pervisors  of  a  county  a  corporation  bt  special  purposes,  and 
with  special  powers  onl j,  and  consequently,  in  those  partic- 
ulars,  having  the  capacities  incident  to  a  corporation.    The 
same  principle  applies  to  the  supervisor  of  a  town,  in  the 
dischai^e  of  the  duties  of  bis  office.     He  ac^,  not  in  his 
natural  capacity,  but  in  bis  publick  Or  official  character ;  and 
may  be  considered  a  corporation,  and  having  the   capa- 
city of  suing  and  being  sued,  in  right  of  the  office  he  holds, 
so  far  as  his  trust  is  concerned.     It  seems  a  necessary  power  «  , . .  ^ 

to  enable  the  officer  to  execute  the  trust.  It  is  highly  expedi- 
el»t)»  that  the  successor  should  have  the  power  of  bringing 
all  suits  appertaining  to  the  office,  which  might  have  been 
instituted  by  the  predecessor.  Without  it,  great  embarrass- 
ment may  take  place.  To  enforce  the  rights  of  the  town,  re- 
sort must  be  had  to  the  predecessor,  who  has  no  longer  any 
concern  with  the  office,  and  may  be  disposed  to  throw  im- 
pediments in  the  way  of  a  prosecution.  In  case  of  his  death, 
recourse  must  be.  had  to  his  executors  or  administrators,  If 
there  are  none,  the  successor  must  first  take  measures  to 
have  an  administrator  appointed,  with  many  other  difficul- 
ties, growing  out  of  the  doctrine  which  disallows  a  corporate 
capacity  to  this  description  of  officers^ 

These  considerations,  it  is  true,  will  not  confer  a  pow- 
er, but  they  go  strongly  to  show  the  reasonableness  of 
that  construction,  which  gives  the  power'  of  suing  a^ 
incident  to  the  office.  The  power  is  derived  by  im** 
plication  from  the  act  creating  the  office,  and  pre- 
scribing its  duties.  The  principle  was  recognized  in  the 
case  ottht  Overseers  of  Pittstown  v.  Platlsburgk^  (18  John^ 
418.)  They  were  considered  as  the  publick  agents  and  trus- 
tees of  the  town  in  respect  to  their  poor.  It  was  held  that  they 
must  necessarily,  without  express  authority  from  the  legisla- 
ture, possess  a  capacity  to  sue,  commensurate  with  their 
publick  trusts  and  duties  ;  that  when  a  publick  office  is  in- 
stituted by  the  legislature,  an  implied  authority  is  conferred 
^n  the  officer,  to  bring  all  suits  as  incident  to  his  office^  which 
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ALiiisr,  the  pn^^r  and  failbfttl  diiGhsu|;e  of  its  datm  reqoire.  It 
^^-^^  was  a|^  held,  that  altboagh  the  statute  giTes  the  right  te  sue 
in  certain  cases^  it  by  no  meatil^  pixyrea  that  the  power 
would  not  have  etisted^  independently  of  the  statute  .  In* 
stances  of  quaei  corporations  anei  stated  by  Kyd  (p.  9 — 19) 
which  have  a  strong  analogy  to  the  present  case.  In  Deni0n 
y.  Jackson^  (3  John.  Ch.  325)  the  Chanc^Udr  Qonsidered  that 
persons  may  have  corporate  powers^  s^  moiof  and  for  cer- 
tain specified  purposes  only;  and  that  the  several  towns  in 
this  6t4te  are  legal  cosiaunities  or  bodies  politick  for  certain 
purposes. 

Here  is  a  security  taken  for  the  bmiefit  of  the  town< 
.The  collector  is  in  default  a  laife  sum  for  taxes,  not 
paid  according  to  his  warrant ;  the  l^al  agent  ckiflos  die 
right  to  recover  on  the  security  taken.  The  statute  inten- 
ded to  give  the  supervisor,  in  ofike  when  the  defiiult  happen- 
ed, the  right  to  prosecute*  >  I  have  already  observed  that  st 
char^  in  the  office,  at  the  time  the  default  happened,  seems 
not  to  have  been  within  the  view  of  the  legislature,  be- 
cause it  directs,  that  after  notice  to  the  supervisor  with 
Inborn  thci  bond  is  lodged,  he  shall  cause  a  suit  to  be  insti* 
tuted,  and  the  sum  recovered  shall,  by  such  supervisor,  be 
applied  as  the  Collector  ought  to  have  done.  If  the  su- 
pervisor, to  whom  the  bond  is  given,  is  not  in  office  when 
the  default  happens,  the  statute  cannot  literally  be  com* 
plied  with.  The  present  case  is  an  illustration.  Van  Oaas^ 
beckj  although  the  person  with  whom  the  bond,  was 
lodged,  i^  not  the  person  intended,  to  prosecute  the 
suit^  or  to  receivci  the  money  collected,  and  apply  it. 
He  has  nO  right  to  apply  it ;  nor  is  he  bound  to  perform 
this  duty-^it  appertains  to  his  suecesson  The  construe* 
tion  of  the  act,  In  this  respect,  is,  that  the  supervisor,  with 
whom  the  bond  is  lodged,  provided  he  remain  in  office, 
shall  prosecute  and  apply  the  money.  If  there  happen  to 
be  a  change,  then  there  is  no  express  provision,  saying  that 
the  successor  shall  perform  the  duty ;  but  it  cleftrly  results 
from  the  nature  of  the  office,  which  has  charge  of  the  in- 
terest of  the  town,  in  respect  to  securities  from  collectors, 
in  the  abseoc^  of  any  express  delegation  of  power  to  the 
successor,  that  he  must  be  considered  th^  persoft  to  pet* 
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form  what  the  statute  enjoined  on  his  predecessor,  had  the     at.banv, 
defaalt  happened  during  his  continuance  in  office.     Van      ^^^^.^..^^ ' 
Gaasbeck^  then,  having  no  interest  or  concern  in  this  matter,      jAvnrt 
the  plaintiff  must  put  the  bond  in  suit.     It  is  no   valid  ob-   og^j^^^BW. 
jection,  that  the  bond  was  not  taken  in  his  name.     It  was 
enough  that  it  was  taken  bj  his  predecessor  in  his  official 
capacitj,  as  the  agent  of  the  town,  and  for  their  benefit. 
Under  the  statute,  and  as  incident  to  the  office,  it  passed  to 
the  successor,  and  is  suable  by  him.     It  is,  in  judgment  of 
law,  payable  to  the  supervisor  of  the   town,  who  is  entitled 
to  an  action.    It  is  as  available,  as  a  bond  given  to  a  corpo-* 
ration  a^regate,  which  is  not  affected  by  a  change  of  mem- 
bers. 

I  am  aware,  that  questions,  perhaps,  of  difficulty  may  arise 
on  many  points  relating  to  the  extent  and  exercise  of  pow- 
ers by  persons  who  are  only,  sub  modoy  a  corporation.  The 
remedy  is  the  same  as  that  given  to  a  corporate  body.  In 
the  manner  of  pursuing  it,  it  is  in  many  respects,  like  an  ac- 
tion by  an  individual.  If  he  fail,  as  plaintiff,  he  is  liable 
to  costs  out  of  his  individual  property.  If  a  recovery  be 
had  against  him  as  defendant,  he  is  liable  in  like  manner. 
These  incidents  would  distinguish  the  pt oceedings,  in  form, 
from  a  suit  in  behalf  of  a  corporation,  and  may  operate,  in 
tome  cases,  inconveniently  upon  the  officer ;  but  they  arise 
^  from  the  peculiar  character  with  which  the  law  has  clothed 
him.'  If  he  is  thereby  exposed  to  inconvenience,  and  obli- 
ged to  make  advances,  his  remedy  is  certain  against  the 
town,  while  acting  discreetly  and  within  the  scope  of  his 
authority. 

This  principle  has  been  applied  to  overseers  of  the 
poor— they  are  a  corporation  sub  modo.  In  the  case  of  J^tbr' 
wich  V.  «A/eo-Ber/m,  (18  John.  382,)  an  action  of  assump- 
sit was  brought  on  an  agreement,  dated  in  1 808,  and  signed 
by  the  supervisor  and  overseers  of  the  poor,  then  in  office. 
The  suit  was  against  the  successors.  The  question,  wheth- 
er they  were  suable  in  their  official  capacity,  was  ably 
aigued  by  the  counsel  for  the  defendant  in  error.  The 
Court  waived  the  decision  of  this  point,  and  observed  that, 


tiie  general  proposition,  that^  overseers  of  the 
Vou  K  g6 
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ALBANY,     poor  may,  within  the  scope  of  their  office,  contract  for  th^ 
maintenance  of  the  poor  so  as  to  bind  their  successors,  jet  it 


Javbsjt  was  clear  the  contract,  in  that  case,  was  not  within  the 
OmmjSmmm.  ^V^^^  ^^  ^'r  official  duties.  In  the  case  of  Pittstaun  v. 
Pltttteburgh,  (15  John.  436,  and  18  John.  407,)  it  will  be 
seen  that  the  plarntiflTs  commenced  a  special  action  on  the 
case  against  the  defendants,  who  were  overseers,  when  an 
order  of  removal  was  quashed.  It  was  intended  to  recover 
expenses,  incurred  for  supporting  a  pauper  unjustly  thrown 
upon  Pittstovrnj  by  an  order  of  removal,  obtained  by  the 
procurement  of  Moore  <Jr  Buck,  overseers  of  PUUishurgh* 
Hunter  succeeded -BucA: — the  suit  was  against  Moore  <Jr  Hun' 
ter  ;  so  that  the  question  was  fairly  presented,  whether  th^ 
successor  was  liable,  and  is,  I  think,  expressly  decided. 
The  doctrine  laid  down  by  the  Court  disposes  of  that  point, 
and  sanctions  the  form  of  action.  The  decision  of  the 
cause  against  the  plaintiffs  rested  on  other  grounds. 

I  think  it  will  be  conceded,  that  if  the  cause  of  actioBi 
resting  on  a  promise  by  parol,  or  liability  arising  froin  the 
neglect  of  a  duty,  which  the  law  requires  to  be  performed, 
is  binding  on  the  successor,  it  equally  follows,  that  such  is 
the  consequence,  when  the  action  is  founded  on  a  writing 
or  specialty.  The  principle  equally  applies.  It  is  well 
known  that  doubts  have  been  entertained  on  this  question 
by  our  Courts.  The  case  of  PUtstown  and  Plaitshurgh  may  ^ 
be  considered  the  first  judicial  disposition  of  the  subject* 
Various  acts  of  the  legislature,  giving  a  right  to  oMcere  pos- 
sessing corporate  powers,  sub  modoy  to  sue  in  certain  cases, 
have  undoubtedly  arisen  from  the  same  source,  of  which  the 
act  of  1821,  before  referred  to,  is  a  striking  instance. 

This  act  is  the  only  remaining  impediment  in  the  way  of  the 
plaintiff.  It  has  already  been  shewn,  that  giving  a  right  to  sue 
in  certain  cases,  does  not  negative  the  existence  of  the  pow- 
er, as  incident  to  the  office  ;  but  this  act  is  not  of  that  char- 
acter. It  gives  the  right  of  suing  to  the  personal  repre* 
sentatives  of  the  supervisor,  to  whom  the  bond  was  given* 
Now,  if  Van  Gaasbeck  were  dead,  this  right  in  his  represen- 
tatives is  incompatible  with  the  right  to  sue,  claimed  by  the 
plaintiff ;  for  two  actions  could  not  be  sustained  by  difierent 
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parties  on  the -same  instrument,  against  an  individual.     He    Albany, 
is  answerable  to  one  or  the  other ;  and  as  the  right  of  the      i^^-v--^^* 
representatives  is  expressly  conferred  by  statute,  in  the  giv-      Jajtsb^ 
en  case,  it  would  prevail.  But  we  are  not  required  to  apply   ogn^Aviw»«; 
the  provision  in  the  statute  beyond  the  case  specified,  and 
that  has  not  occurred.     Van  Gaasbeck  is  living.     Whether 
the  right  to  sue  is  in  him  or  the  plaintiff,  cannot  be  afiect^ 
ed  by  this  act.    That  question  must^be  decided  by  the  prin- 
ciples before  laid  down,  which,  in  my  view,  sustain  the  ac* 
tion.     I  am,  therefore,  of  opinion,  that  the  plaintiff  is  enti- 
tled to  judgment. 

Sutherland,  J.  concurred. 

Savage,  Ch.  J.  The  first  question  necessary  to  be  coo- 
iidered  is,  whether  this  action  can  be  maintained  by  the 
present  plaintiff. 

The  statutes  relating  to  the  subject  are  the  following; 
By  the  act  relative  to  the  duties  and  privileges  of  towns,  (2  J^. 
R.  L.  i?6,)  it  is  required  of  every  collector,  before  he 
enters  upon  the  duties  of  his  office,  to  execute  to  the  super- 
visor of  the  town  a  bond,  with  sureties,  in  double  the  amount 
of  the  tax  to  be  collected,  conditioned  for  the  faithful  dis- 
charge of  bis  duty :  the  bond  to  be  lodged  with  the  supervi- 
sor, and  put  in  suit  on  notice,  from  the  county  treasurer,  of 
the  collector's  default ;  and  the  money,  when  colhcted,  to 
be  applied,  as  the  collector  ought  to  have  applied  it. 

By  the  act,  {sess.  38,  ch*  29,  *.  5,)  the  towns  are  made  res- 
ponsible for  the  default  of  their  several  collectors  ;  and  the 
amount  is  to  be  added  to  the  tax  of  the  ne^^t  year.  By  the 
act,  {sess.  41,  cA.  251)  the  supervisor  is  required  to  file  the 
bond  in  the  county  clerk's  office,  and  it  then  becomes  a 
lien  on  the  real  estate  6f  the  obligors.  By  the  act  of  1821, 
{sess.  44,  ch.  195)  it  is  provided,  that  no  suit  brought  dp  s^ 
collector's  bond,  shall  abate,  by  reason  of  a  vi^cancy  or 
change  in  the  office  of  supervisor;  but  it  shall  bQ  prosecuted 
by  his  successors  in  the  name  of  the  supervisor,  who  com- 
iQenced  the  suit ;  and,  in  case  of  his  death,  a  suit  may  be 
brought  and  prosecuted  upon  the  bond  in  the  name  of  hi^ 
personal  representative^. 
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ALBANY,  .  Fjtoid  an  examination  of  the  act  relative  to  towns,  it  will 
^^^!^^^^  be  seen  that  there  are  a  variety  of  persons,  in  each  of  the 
JAJsamm  town?)  clothed  with  certain  powers  for  certain  specifick  pur- 
Qs7a4V]»sju  P^^^*  They  are  to  be  considered  corporations  pro  tdnto^ 
laod  clothed  with  corporate  powers  and  capacities,  so  far  as 
is  necessary  to  the  execution  of  the  trust  confided  to  them. 
In  Jackson  v.  Hartwell,  (8  John*  425)  tiiis  Court  recognized 
that  doctrine,  and  mentioned  instances  under  our  own  laws, 
and  others  referred  to  by  Kt/d,  in  his  treatise  on  the  law  of 
corporations.  In  Overseers  of  Piitstown  v*  Overseers  of 
Platlsburghy  this  Court  recc^nize  the  same  law,  and  instance 
the  overseers  of  the  poor ;  and  it  is  there  said,  that  ^'  when 
a  publick  office  is  instituted  by  the  legislature,  an  implied 
authority  is  conferred  on  the  officer^  to  bring  all  suits  as  inci- 
dent to  his  office,  which  the  proper  and  faithful  discbaige 
of  the  duties  of  his  office  require/^  It  would  seem,  therefore, 
that  the  supervisor  possesses  certain  corporate  powers  and 
capacities,  at  least  so  far  as  to  enable  him  to  perform  his  of- 
ficial duties,  and  might  have  pro<secuted  the  collector's  bond, 
even  had  the  statute  been  silent  on  that  point. 

It  is,  however,  objected  on  the  part  of  the  defendants,  that 
the  supervisor,  if  endued  with  corporate  powers,  is  a  corpo-> 
ration  sole,  which  cannot  take  goods  and  chattels  in  success- 
ion ;  that  they  do  not,  on  his  death,  go  to  the  successor,  but  the 
personaL^resentatives  \  and  they  cite  Kyd  on  Corporations^ 
Intro.  p^\ii  Co.  Liti.  46  i.  where  it  is  said,  ^'  If  a  lease  for 
years  be  made  to  a  bishop,  and  his  successors,  yet  his  execu- 
tors and  administrators  shall  have  it,  in  auter  droU;  for,  r^- 
ularly,  no  chattel  shall  go  in  succession,  in  case  of  a  sole 
corporation,  no  more  than  if  a  lease  be  made  to  a  man  and 
his  heirs,  it  can  go  to  his  heirs.''  The  same  doctrine  is  laid 
down  in  Pulwood^s  ca^e^  (4  Co.  ^5^  where,  however^  the 
Court  held  a  recognizance  good  to  the  chamberlain  of  Lon-^ 
don  and  his  successors,  upon  a  custom  ;  for  that  he  was  a 
corporation  by  custom ;  and  the  same  custom  which  created 
him,  made  him  a  corporation  in  succession,  to  this  special 
purpose  ;  but  that  a  bishop,  parson,  &lc.  can  only  take  an 
obligation  in  their  private,  and  not  in  their  corporate  capa*' 
^ity. 
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Corporafions  sole  are  of  two  kinds  :  the  one  when  the     albant^ 


person  has  a  corporate  capacity  for  his  own  benefit ;  the 
other  when  be  acts  only  as  trustee  for  the  benefit  of  others. 
Of  the  former  kind,  Kyd  instances  the  kii^,  bishops^par* 
sons,  &c* ;  of  the  other,  the  most  familiar  instance,  says  the 
same  author,  is  the  chamberlain  of  the  city  of  London,  who 
may  take  a  recognizance  to  himself  and  successors,  in  trust 
for  the  orphans. 

The  true  reason,  therefore,  of  the  distinction  between  the 
case  of  the  bishop,  and  the  chamberlain,  is  not  the  custom 
alleged,  but  the  fact  that  the  former  takes  obligations  in  his 
private  capacity,  and  the  latter  in  his  corporate  capacity. 
So,  in  the  case  now  before  the  Court,  Van  Gaasbeck  took  the 
bond  in  question,  in  his  corporate  capacity,  as  supervisor  of 
the  town,  for  the  security  and  indemnity  of  the  town,  which 
was  responsible  for  the  def^. alt  of  its  collector ;  and  but  for 
the  act  of  1821,  his  personatl  representatives  would  certainly 
have  no  right  to  prosecute.    Without  that  act,  they  would 
not  be  entitled  to  the  custody  of  the  bond,  nor  any  right  to 
control  it.     Independent  of  this  act,  therefore,  the  plaintiff,  as 
successor  of  Van  Gaasbeck,  being  in  office  when  the  default 
happened,  and  receiving  the  proper  notice  from  the  county 
treasurer,  had,  as  an  incident  to  his  office,  every  necessary 
power  to  enable  him  to  perform  the  duties  enjoined  on  him 
by  the  act.    He  had  authority  to  prosecute.     The  act  does 
not  take  from  the  officer  any  authority  which  he  had,  butthe* 
legislature,  apprehending  that  suits  would  abate,  on  the  death 
of  the  supervisor,  or  the  election  of  a  new  one,  intended  to 
provide  for  those  cases  a  cumulative  remedy.    In  case  of 
the  death  of  a  supervisor,  it  might  be  necessary  to  prose* 
cute  the  bond,  in  the  name  of  his  personal  representatives, 
during  a  vacancy  in  the  office. 

The  variance  between  the  warrant  described  and  that 
produced,  should  not  prejudice  the  plaintiff.  The  precise 
amount  of  the  sum  was  not  material ;  and  being  laid  with  a 
videlicet  J  it  may  be  disregarded,  and  a  warrant  for  a  differ* 
ent  sum  may  be  received  in  evidence.  There  was  no  vari- 
ance between  the  declaration  aqd  oyer ;  and  if  otherwise,  it 
could  only  be  taken  advantage  of  by  placing  it  on  the  record. 


Feb.  1824. 


* 
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ALBANY,         That  the  county  treasurer  thought  proper  to  pay  the  state 
^^^:J,^^*     treasurer  the  amount  due  from  the  town  of  Kingston^  is  cer- 
jAvsKir      tainly  no  excuse  for  the  collector.     It  was  his  duty  to  cot- 
OBTAAHBma   '^^^  ^^^  money,  and    pay  it  to  the  county  treasurer,  and 
whether  he  ever  paid  it  to  the  state,  was  a  question  which 
in  no  way  concerned  the  collector.     I  am  of  opinion,  there- 
fore, that  the  plaintiff  must  have  judgment. 


Judgment  for  the  plaintiff.(c) 


^e)  Vid.  Todd  ti  aiyrBirdsall,  ante,  260  and  note  (a)  to  tliat  case,  261 
to  364.    As  it  is  not  only  curious  but  instructive  to  see  how  Yarioosly  tb^ 
powers  of  quasi  corporations  may  be  appliedi  I  add  the  extract  from 
K^  an  CorporatioriMy  referred  to  in  the  arg^ument     It  is  in  1  Kyd^  29  to  ^. 

^  There  are  also  some  corporations  which  have  a  corporate  capacity 
only  to  some  particular  purpose.    Thus  the  church-wardens  may  tak* 
goods,  insaocession,  to  the  use  of  the  parShioners.  ^2Q  Ed,  4.  2  Bra.  Cmf* 
60.)     So,  if  a  gift  of  chattels  be  made  to  the  parishioners,  it  is  good,  and 
the  church- wardens  shall  have  an  action  for  them,  the  gift  beii^g  consider- 
ed to  be  for  the  use  of  the  church.    (37  H.  6,  30.    Bnt.  Corp9r.  73.) 
They  have  the  custody  of  the  ornaments  of  the  church,  as  the  plate  and 
bells,  and  an  action  of  trespass  has  been  maintained  by  them  against  the 
parson,  for  breaking  the  bells ;  though  the  parson  pleaded  that  he  and  oth- 
ers purchased  the  bells,  with  their  own  money,  and  put  them  up  ;  because, 
when  put  up,  they  were  consecrated  to  the  church.     (Vid.  lllf.  4,  12.) 
So  if  a  man  take  the  organs  out  of  the  church,  they  may  have  an  action  of 
trespass  for  it ;  for  the  org^ans  belong  "to  the  pai'ishioners,  and  not  to  the 
parson.    (1  Roll  393.)     So  the  church-wardens  by  the  assent  of  the  par- 
ishioners, may  take  a  ruinous  bell,  and  deliver  it  to  a  beU-founder,  and 
agree  that  he  shaU  have  a  certain  sum  for  casting  it,  on  which  the  beU* 
founder  may  retain  the  bell  lill  he  be  paid  ;  and   this  agreement  shall  not 
excuse  the  church-wardens  in  a  writ  of  account  brought  against  tMm  by 
their    successors;    because   the   parishioners  are  a  corporation   for  the 
disposal  of  such  personal  things  as  belong  to  the  church.    (Inter  MelkoU  ei 
Winn,  1  Roll  393.    M.  37.  38  El  B.  R.)  So,  wiUi  Oie  Uke  consent  of  th« 
parishioners,  they  may  take  stones  belonging  to  the  church,  and  empower, 
a  builder,  with  part  of  them,  to  repair  a  ruinous  window — retaining  thft 
residue  to  himself,  in  satisfaction  of  his  labour  and  expenses,    (td.  ibidJ) 
So  they  may  hare  an    appeal  of  robbery,  or  an  action  of  trespass  ibr 
thoM  things  of  which  they  have  the  custody,  and  count  to  the  damage  of 
the  parishioners.    (Vid.  Finch's  Law,  178,  and  the  authorities  there  eUed. 
1  Lebn.  V77.    Comb.  417.     1   f^ent.  89.)     But  they  cannot  gire  a  release 
of  them,  for  that  is  to  the  disadvantage  of  the  church  ;  and  if  they  do,  the 
p«rish  n^j  choose  new  church-wardens,  who  ^sbail  har«  an  aooQimt 
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a^anst  them.  (Fineh^  179,  See.)  But  if  a  feoffment  be  made  to  the  tlsd  ALBANV. 
of  the  church-wardens,  it  is  void  ;  for  they  have  no  capacity  for  such  a  Feb.  1824. 
purpose.  So  a  devise,  or  a  gift  of  land  to  the  parishioners,  is  fiot  good  ;  ^^^^V^tJf 
nor  can  the  church- wardens  prescribe  to  have  lands  to  them  and  their  suo-  J  AWSBjr 
cessors,  for  they  are  not  k  corporation  to  have  lands  (Ftd.  37  if.  6, 30.  Obtsaxdsa* 
Bfo.  Corpor.  77.  12  H,  7, 27.  Bro,  Corpor.  84.  17  H.  7, 27  b.  1  Roll, 
393  )  Neither  does  their  capacity  extend  to  take  an  obligation  to  them 
and  their  successors.  (20  Ed  4.  Bro,  Corpor*  60.)  Neither  is  a  gift, 
by  them,  of  their  goods  in  their  custody  good,  without  the  assent  of  the 
-fidemen  or  vestry.  (1  Atf//.  39  «)  And  the  corporate  capacity  is  in  the 
church -wardens,  jointly,  and  therefore  the  one,  without  the  other,  cannot 
{[ive  avi^y  the  goods  of  the  church,  nor  release  costs  to  which  they  are  en- 
titled (^Cro.  Jsc  234.)  But  though  the  corporate  capacity  of  church- 
wardens be  in  general  thus  limited,  yet,  by  letters  patent,  they  may,  in  par- 
ticular cases,  have  a  more  enlarged  capacity.  Thus,  in  the  case  of  SU 
Saviour^  Sou0iwark,  it  was  granted,  by  letters  patent,  before  the  33.  of 
tiHaabeik^  that  the  parishionersi  or  the  greater  number  of  them,  should  an- 
nually elect  two  chVirch-wardens ;  and  that  they  and  their  successorii 
■hould  be  a  corporation,  with  capacity  tt>  take,  purchase  and  sell.  So  the 
King  granted  that  the  parishioners  of  Wallingford  should  be  a  corporation 
to  bargain  and  sell  ;  and,  in  consequence,  they,  or  the  greater  number, 
were  aocoatomed  to  make  leases  and  estates.  (Lone,  21.  10  Co.  66.)  And 
by  custom  in  some  places,  as  in  London^  the  parson  and  church- wardens  are 
a  corporation  to  purchase,  lands,  and  to  demise  them.  (Cro.  Jae»  532.)  So 
by  the  statute,  (9  Geo.  1,  eh*  7)  the  church-wardens  and  overseers  of  the 
|!Dor  are  enablad  te  purchase  a  werk-houae  for  (he  use  of  the  ppor.** 
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Atkinson,  Appellant, 

against 

Manks  &:  HoLROTD,  Respondents* 

On  a  bin  of  intwrpleader,  a  deeree  that  it  is  properly  filod,  is  tlie  oiUy  de^ 
cree  which  tho  oomplainant  is  interested  in  obtaining. 

It  is  a  final  decree,  within  the  meaning  of  the  statute  (1 IL  L,  134,  t,  9,} 
and  the  party  may  appeal  after  15  days. 

Where  it  goes  on  to  order  a  reference  to  a  mkster,  by  consent  of  thei 
parties,  upon  principles  calealated  to  adjust  the  rights  of  those  called 
upon  to  mterplead,  it  will  be  considered  a  substitute  for  the  ordinary 
proceeding  by  actual  interpleader. 

An  appeal  from  the  final  decree,  necessarily  opens  for  consideration  all 
prior  orders  or  decrees,  any  way  connected  with  the  final  decree. 

Thus,  an  appeal  from  a  decree  upon  exceptions  to  a  master's  report^ 
relative  to  the  rights  of  the  parties  eaUed  upon  to  interplead,  which  re- 
port was  made  under  an  order  of  reference  by  consent ;  or  an  appeal 
from  a  decree  allowing  costs  to  the  complainant,  involves  an  inquiry 
into  the  decree  that  the  bill  of  interpleader  was  properly  filed  ; 

And,  consequently,  admitting  the  decree  that  the  bill  was  properly  filed 
to  be  an  interlocutory  decree,  an  appeal  from  the  decree,  relating  either 
to  the  exceptions  or  costs,  brings  up  the  decree  that  the  bill  Was 
properly  filed. 

If  a  cause*  in  chancery  is  set  down  for  a  hearing  on  bill  and  answery'the. 
answer  denying  all  the  material  facts  alleged  in  the  bill,  it  should  b« 
dismissed: 

So  it  should  be  dismissed,  if  the  answer  set  up  sufficient  matter  of  defence, 

0 

conaiiting  of  diftiact  laots  by  way  of  avoidaace  to  the  bill. 
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Iir  EREOE*    ^*  i^Toid  ibis  oonieqiieDce,  the  complainant  diould  reply,  ind  ^t»  ibm 

•• defendant  an  opportunity  to  prove  his  answer. 

AI^BANT*      ^  ^^^^  ^^  interpleader  is  not  an  eauseption  to  thii  rale. 
April*  1823.    The  nature  and  olgect  of  a  bill  of  interpleader  considered. 

It  lies  where  two  or  more  persons  daim  the  same  debt  or  duty  of  ihm 
complainant,  by  separate  interests. 

The  complainant  should  hare  no  beneficial  interest  in  the  things  claimed  ; 

/j^  it  must  appear  that  he  cannot  determine  the  rig^ht  without  hazard  to 
iiimsdr. 

The  complainant  most  make  affidavit  that  he  does  not  collude  with  eitlker 
claimant  ; 

And  brings  the  money  or  thing  claimed  into  court. 

The  amount  or  origin  of  the  fund  claimed,  kc  is  not  the  object  of  inqui- 
ry as  against  the  complainant,  except  in  reference  to  fraud  or  coUniioB 
on  his  part. 

These  rules  applied  to  the  particular  case. 

But  the  amount  and  origin  of  the  fund  may  be  material,  as  between  those 
called  updQ  to  interplead. 

Where  one,  having  funds,  accepts  a  bill  of  exchange  drawn  by  A,  in&vour 
of  B,  and  C  claims  the  sam*  funds,  a  bill  of  interpleader  will  not  lie 
against  B  and  C  ;  because  the  acceptor  is  bound  to  pay  at  all  events. 

But  an  order  drawn  by  A  in  &vour  of  B,  upon  another,  for  A's  goodt  or 
the  proceeds  of  Ais  goodt^  in  the  hands  of  the  drawee,  is  not  a  bill  of  ex- 
change, nor  equivalent  to  a  bill  of  exchange. 

And  if  accepted  by  the  drawee  fbr  a  stated  ,sum,  he  having  no  goods  or 
proceeds  of  the  goods  of  the  drawee  in  bis  hands,  he  is  not  bound  by  his 
acceptance  ; 

For  it  is  without  consideration.  « 

So  if  he  accept  for  a  sum  beyond  the  goods  or  piDceeds  thereol^  there  is  a 
want  of  consideration  for  the  excess. 

And  if  A  afterwards  draw  another  order  in  favour  oi  C,  for  all  A'a  iuads  in 
the  hands  of  the  drawee,  and  both  B  and  C  claim  certain  funds  in  the 
drawee*s  hands,  under  their  respective  orders,  as  belonging  to  A,  and 
covered  by  their  respective  orders,  the  drawee  'may  maintain  a  bill  of 
interpleader  against  the  payees  ; 

And  this,  though  he  may  have  accepted  the  first  order  for  a  certaia  amoont. 

To  coDbitute  a  bill  of  exchange,  it  should  be  for  the  abs^lule  payment  of 
money  ooly. 

If  an  order  be  payable  in  goods,  or  out  of  a  particular  fond,  as  the  pro- 
ceeds of  goods,  or  be  in  the  alternative,  it  is  not «  bill  of  «x;ieha«ge. 

But  an  aooeptanoe  would  be  eyidenoe  of  an  agreement  to  pay,  whiah»  if 
without  consideration,  would  be  void,  even  as  between  the  payee  and 
acceptor  ; 

I'or  the  consideration  between  the  drawer  and  payee  would  not  Innd  the 
acceptor. 

I0  an  action  upon  the  acceptance  of  an  order  drawn  for  the  proceeds  of 
goods,  it  lies  with  the  payee  to  shew  the  amount  of  the  procfeds  n^ny- 
ed  by  t)ie  acceptor. 
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fea 


AVXIHSDV 
V. 


for  a  genera]  acceptance  of  such  an  order  wo»ld  merely  be  eTridence  tfatft  uf  EBB  OR* 

the  proceeds  of  the  goods,  received*  after  the  date  of  the  acceptance,         ••••••• 

were  received  to  the  use  of  the  payee.  ALBANY, 

An  order  or  decree  in  chancery,  entered  by  consent,  is  not  the  subject  of  an     April,  i8S3. 

appeal,  or  rehearing. 
So  of  an  order  of  reference  upon  which  the  party  appealing  has  acted,  by 

prosecuting  the  reference  upon  the  principles  prescribed  by  the  order. 
if  an  order  or  decree  appealed  from,  purport  on  its  face  to  have  been  taken 

by  consent  of  the  party  appealing,  it  will  be  deemed  by  the  court  above, 

on  appeal,  to  have  been  so  taken  ; 
And  tliey  will  not  hear  evidence  upon  the  question  whether  it  was  so  taken. 
If  it  was,  in  fact,  not  taken  by  qonsent,  the  party  should  have  applied  to  the 

court  below,  to  have  the  mistake  in  the  entry  corrected. 
If  a  bill  of  interpleader  be  properly  filed,  the  complainant  is  entitled  to 

have  bis  costs  allowed  him  out  of  the  fund  in  court. 
And  under  special  circumstances,  it  is  right  to  allow  the  defendants  to  have 

their  costs  respectively,  to  be  deducted  from  the  same  fund. 


Appeal  from  the  Court  of  Cb^Dcery.  Samuel  Booths 
a  manufacturer,  residing  in  the  neighbourhood  of  Leeds^ 
in  England^  in  the  month  o(  September^  1811,  commen- 
ced the  shipping  of  manufactured  goods  to  this  country, 
and  consigned  them  to  fVilUam  Manks,  a  merchant  in 
the  city  of  XewYork^  to  be  sold  bj  him  on  commission* 
These  shipments  w^re  continued  until  the  month  of  Movem* 
ber,  1819,  when  thej  ceasqd,  inconsequence  of  Booth? 8 
affairs  having  become  embarrassed. 

Oatbe  ^th  of  .Yovemier,  1818,  Manks  stated  the  accounts 
between  Booth  and  himself,  when  a  balance  of  upwards  of 
^16,000  was  found  to  be  due  to  Booths  which  was  carried 
to  his  credit  in  a  new  account,  of  which  he  was  duly  advis- 
er, and  of  which  he  approved.  Subsequently  to  No-oember^ 
1818,  laige  consignments  of  goods  were  received  and  disposed 
of  by  Mankst  and  large  remittances  were  made  by  him  to 
,J3oo<A,  on  general  account,  but  no  general  statement  or  set- 
tlement  of  their  accounts  was  afterwards  ma^de.  Thei 
last  remittance  from  Manks  tp  Booth  was  made  on  the  1 1th 
ifij  o{  Febiijtary^  1820.  From  the  proofs  and  admissions 
which  were  made  in  the  progress  of  the  cause  in  the  Court 
belaw,  it  appeared  that  upon  a  final  adjustment  of  ali  the 
accoonts  between  Manks  and  Boothj  there  remained  in  the 
hands  of  Manks ^  aftejr  the  remittance  of  the  17ih  oiFebrua* 
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ts  ERROR*  ry,  1820,  a  balance  of  property  or  funds  belonging  to  Bootkf 
to  the  amount  of  ^4598,36.  After  Booth  became  embarrass- 
ed, some  of  his  creditors  in  England  pressed  him  for  orders 
on  his  funds  in  this  country  ;  and  on  the  8/A  day  of  January j 
1 830,  he  gave  to  Jlfi/e«  AtHnson,  the  appellant,  an  order  on 
Manks  for  jSl642  sterling,  pay  able  in  the  goods  of  Booths  or 
the  proceeds  ikereofd  This  order  was  presented  on  the 
16<A  day  of  March,  1820. 

On  the  1st  day  of  Ju/y,  1820,  another  ordetfrom  Booths 
in  favour  of  William  Holroyd^  one  of  the  respondents,  bear- 
ing date  the  2th  day  of  May,  1 820,  was  presented  to  Manks ^ 
This  order  v)€U  for  all  the  money  that  might  be  condng  t0 
Booth  from  any  qiuirter  in  this  country. 

On  the  IGth  day  of  March,  1820,  when  the  order  in  fa- 
vour of  ./f^tn^on  was  presented,  Manks  had  no  unappropri- 
ated goods  belonging  to  Booth,  but  if  the  ^4598,36  due 
tT(hm  Manks  to  Booth,  were  exclusively  proceeds  o(  Soothes 
goods  sold  by  Manks,  then  it  was  conceded  that  Atkinson 
was  entitled  to  that  fund  by  virtue  of  his  order.  If  that 
fund,  however,  was  not  the  proceeds  of  goods  sold  by  Monks 
for  Booth,  it  was  not  disputed  that,  from  whatever  other 
sources  it  may  have  been  derived,  it  was  covered  by  the 
order  of  Holroyd* 

It  was  admitted,  both  by  Manks  and  Holroyd,  that  {1613,- 
47  of  that  fund  were  the  proceeds  of  BootVs  goods,  and 
subject  to  Atkinson^s  order.  And  Manks^  accordingly,  on 
the  Idth  day  o{  August,  1820,  paid  that  amount  to  Atkin- 
son^s  agents.  The  balance  of  |^2984,39,  was  claimed  both 
by  Holroyd  and  Atkinson,  and  payment  demanded  by  each  ; 
and  Atkinson,  on  the  28lA  day  of  September,  1820,  commen- 
ced a  suit  against  Manks,  in  the  Supreme  Court  of  this  state, 
for  the  recovery  of  that  sum.  Holroyd  forbade  Manks  to 
pay  it  to  Atkinson,  and  also  threatened  Manks  with  a  suit,  t» 
compel  him  to  pay  it  upon  the  last  order. 

Under  these  circumstances,  Manks,  on  the  5th  day  of  Oc^ 
toher,  1820,  filed  in  the  Court  of  Chancery  a  bill  of  inter- 
pleader against  Atkinson  and  Holroyd.     He  stated  in  this 
bill,  that  he  was  ready  and  willing  to  pay  the  {2984,39,  to 
the  party  legally  entitled  thereto  ;  but  that  he  was  not  able 
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to  detennine  to  which  of  ihem  it  of  right  belonged,  as  both  iv  errob. 
claimed  it ;  and  he  offered  to  bring  it  into  Court,  to  be  dis- 
posed  of  as  the  Court  might  direct,  in  order  that  he  might  ^p^  ^^ 
not  be  involved  in  trouble  and  litigation  ;  and  prayed  an  in- 
junction against  Atkinsop?8  suit,  and  that  Aikinacn  and  HqU 
royd  might  be  decreed  to  interplead,  and  settle  their  respec- 
tive rights* 

As  to  the  origin  of  the  $2984,39,  in  his  hands,  he  stated 
that  it  was  composed  of  $333,23,  cash,  borrowed  by  him 
from  Booths  m  England;  of  |37 16,38,  received  from  the 
house  of  H-  ^  G.  Fai/,  of  TVcy,  being  the  proceeds  of  cer- 
tain cloths  and  cassimeres  which  had  been  shipped  by  Booth 
direct  to  them,  and  the  price  of  which  had  been  paid  to 
Manksy  as  the  agent  of  Booth,  for  the  purpose  of  being  re* 
raitted  or  paid  over  to  him  ;  and  the  sum  of  $46,39,  bal- 
ance of  interest  due  to  Booth* 

The  injunction  was  allowed,  and  the  money  paid  into  the 
Court  of  Chancery,  where  it  now  remains* 

Atkinson^  in  his  anawer*  denied  that  the  balance  in  Manks^ 
hands  was  composed  of  the  money  borrowed  from  Booth  in 
England,  and  of  that  received  from  the  Vail9  ;  and  alleged 
that  those  monies  had  been  remitted  by  Monks  to  Booth  ; 
and  that  after  the  remittance  of  the  last  portion  of  those 
monies  to  Booths  Manks  had  received  large  sums  of  monef 
as  the  proceeds  of  BootVs  goods  sold  by  him  ;  and  that  the 
balance  in  his  hands  was  wholly  composed  of  such  pro- 
ceeds. 

He  further  alleged,  that  Manks,  by  letters  to  Sewall,  Wilt* 
iams  ^  Co.  Atkinson^s  agents^  had  accepted  BootVs  order; 
and  that,  relying  upon  such  acceptance,  he  had  been  inda* 
ced  to  forego  efforts  to  obtain  security  from  Booth* 

He  admitted  that  Holroyd  may  have  made  some  claim  (0 
the  money  in  Manks^  handsy  but  had  no  particular  knowledge 
thereof. 

It  is  not  necessary  to  give  the  correspondence  relied  on  as 
an  acceptance  of  the  order,  the  Court  having  decided,  as  will 
be  seen,  that  this  would  not,  in  itself,,  have  amounted  to  a 
binding  acceptance,  though  absolute  in  its  terms. 

The  answer  then  insisted  upon  a  fgll  examination  into  all 
the  accounts  between  Manks  and  Booths  so  far  as  mi^bt  be 


ftse 
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ALBANT, 
Apnl,  1823. 

ATKiirsbv 
▼. 


tir  EiiROit*  neccsdarj  to  a^itertain  what  goods,  or  proceeds  of  goods, 
were  in  Manks^  hands,  when  his  {Atkinsor?s)  order  was  prt* 
serited,  or  at  any  hihsequeni  period* 

Hoiroydj  iti  his  answer,  admitted  that  the  statement  of 
facts  in  Monks'^  bill  Was  substantially  correct ;  that  the  sum 
of  1^^84,89,  due  from  Monks  to  Booths  consisted  of  the  items 
mentioned  in  the  bill ;  that  he  had  made  repeated  applica- 
tions to  Monks  for  payment  of  bis  order,  which  Monks  had 
always  evaded,  on  the  ground  that  Atkinson  claimed  all  the 
funds  of  Booth  in  his  hands. 

The  cause  was  set  down  for  hearing  by  the  solicitor  of 
Manksj  upon  bill  and  answer^  wUhout  any  testimony  having 
been  taken  ;  and  on  the  13/A  day  of  J>fbvemhir^  1821,  the 
Chancellor  made  his  first  decree.  By  this  decree,  he  deter- 
mined the  bill  of  interpleader  to  have  been  properly  filed  j 
and^  at  the  request  of  Atkinson  and  Holroydj  Manks  not  oi- 
jectmg  to  it^  a  reference  to  a  Master  was  ordered,  to  take 
and  slate  the  account  between  Manks  and  Booth,  up  to  the 
day  of  filing  the  bill,  allowing  proper  deductions  for  the 
charges,  expenses  and  commissions  o(  Manks ^  so  as  to  show 
what  moneys  were  in  his  hands,  applicable  to  the  order  of 
Atkinson,  and  what  applicable  to  the  order  of  Holroyd. 

In  pursuance  of  thi^  order,  the  reference  was  prosecuted 
t&foi'e  the  Mastery  and  on  the  29rA  day  of  March^  1 822,  he 
made  bis  report.  The  report  coincided  precisely  with  the 
statement  of  Manks  in  his  bill,  as  to  the  balance  due  from 
him  to  Booth,  but  was  in  direct  hostility  to  the  bill,  with  res- 
pect to  the  sources  from  which  that  balance  was  derived.  la 
the  Master^s  opinion,  the  ^222,33,  borrowed  by  Manks  from 
Booth,  iiv  England^  and  the  ^3716,28,  received  from  the 
Vails,  had  been  in  part  remitted  to  Booth,  and  the  residue 
applied  by  Manks  in  re-payment  of  advances  made  by  hioQi 
to  Booth  ;  so  that  neither  of  those  sums  constituted  any  part 
of  the'  ^2984,89,  paid  by  Manks  into  the  Court  of  Chancery. 
He  was  accordingly  of  opinion  that  the  whole  of  that  sufdi 
was  applicable  to  the  order  of  Atkinson,  and  so  reported* 

The  report  was  filed  on  the  Sd  of  April,  1 822.  The  so- 
licilor  of  Atkinson  entered  an  order  for  its  confirmation* 

Holroyd  excepted  to  this  report : 
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t.  iBecause  the  whole  siun  in  M^nks^  hands  was  reported   in  krbob. 
to  be  applicable  to  the  order  of  Aikinson ;  whereas  it  was 
ptoperly  subject,  and  applicable  wholly,  to  the  order  of  ^p^jj^  1323. 
Holreyd*  -.^•v-'*^ 

2.  Because  certain  proceeds  of  goods  sold  the   VaiU^  ^ 

and  received  by  Manks  on  the  2 1  si  of  My,  1 820,  amountii^      Makm- 
to  ^750,  should  have  been  exclusively  applied  to  the  order 
of  Holroyd. 

The  exceptions  were  ai^ed,  and  a  rule  entered  by  con- 
sent, that  the  question  of  costs  be  submitted  to  the  Chancel- 
lor, in  order  that  he  might  make  a  final  decree  in  the  cause* 

On  the  nth  of  My,  1822,  a  final  decree  was  pronoun- 
ced. 

The  Chancellor  allowed  so  much  of  the  first  cxception| 
as  is  applicable  to  the  ^222,22,  borrowed  by  Manks  from 
Booth,  and  the  whole  of  the  second  exception,  making  an 
a^regate  of  ^972,22,  of  the  fund  in  Court,  which  he  ordered 
to  Ilolroyd,  upon  his  order,  and  the  residue  to  Atkinson.  He 
decreed  Manks  his  costs,  to  be  paid  out  of  the  fund* 

The  appeal  was  by  Atkinson,  from  so  much  of  the  decree 
of  November  ISth,  1821,  as  adjudged  the  bill  of  inttrpltadtr 
to  have  been  properly  Jiled  ;  so  much  as  directs  the  Master  to 
toAre  and  state  an  account  between  Manks  and  Booth,  up  to 
and  including  the  5th  day  of  October^  1820 ;  so  much  as  ia- 
structs  the  Master,  in  taking  an  account,  to  allow  proper  Je- 
dvxtionsfor  the  charges,  expenses  and  commissions  of  Manks j 
•o  much  of  the  final  decree,  as  allows  the  exceptions,  either 
in  whole  or  in  part,  taken  by  Holroyd  to  the  Master's  re- 
port ;  and  also  to  so  much  of  the  final  decree  as  awards  costs 
to  the  complainant. 

The  additional  facts,  so  far  as  they  are  material  to  the 
points  raised  and  decided,  are  stated  at  large  in  the  opinion 
of  the  Court. 

His  Honour,  the  Chancellor,  assigned  the  reasons  of  hia 
decree ;  but  as  his  argument  related  principally  to  the  decis- 
ion upon  the  exceptions  to  the  Master's  report,  and  was  lit- 
tle more  than  an  examination  of  the  facts  in  the  cause, 
its  insertion  is  not  deemed  material. 

Vol.  I.  $8  ' 
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IN  ERRoli.       The  principal  questions  of  law,  upon  the  above  case,  were, 

1.  Whether  the  bill  of  interpleader  was  properly  filed.     2* 

ApnCisis,   Whether  the  reference  to  the  Master  was  proper.  3.  Wbctb- 

^^^v-^^      er  the  costs  of  Manks  ought  to  have  been  allowed  and  dt^ 

ATKiHtoif     jjucted  from  the  funds  in  Court. 

V. 

Majtks. 

The  cause  was  ai^gued  by  H.  BUeeker  ($r  H,  Sedgwick^  for 

the  appellant ;  and  C.  Graham,  for  Manks,  and  S«  JoneSg 

for  Holroyd,  the  respondents. 

Por  the  appellant^  it  was  argued^  that  the  bill  of  interplead 
der  should  have  been  dismissed.  Every  material  allegatioil 
Contained  in  it,  was  denied  by  the  answer ;  no  replication 
was  filed,  and  on  the  hearing  upon  bill  and  answer,  the  lat- 
ter should  have  been  received  as  true.  Had  Manks  inten- 
ded to  contest  its  truth,  he  should  have  filed  a  replication, 
and  given  the  appellant  an  opportunity  to  prove  his  an- 
(d)    Barlter  swer/a) 

▼   Wild  1 

rem.  140.  The  bill  was  vexatious.     The  order  in  favour  of  the  ap- 

pelliant  had  been  virtually  accepted  by  Manks^  and  there 

(*)      Co&p.  ^as  no  pretence  for  filing  a  bill  of  interpleader.(4) 

^'  v^ltf^"^      ^^^  reference  was  not  proper  to  settle  the  rights  of  the 

2  Fes.  jr.  310,  Appellant  and  Holroyd-     The  Chancellor  should  have  awar- 

*  ded  an  interpleader,  and  not  a  reference  to  a  Master. 

At  any  rate,  under  the  circumstances  of  the  case,  no  costs 
should  have  been  awarded  out  of  the  fund  in  Court. 

If  the  counsel  stood  committed  by  acting  under  tbd 
V  (0  ^*'*  decree  for  a  reference,(c)  yet'  they  may  go  back  to  the  de- 
hm^etUllS.     cree,  which  declares  that  the  bill    of    interpleader    wai 

properly  filed.  It  Was  not  necessary  to  appeal  from  that 
decree  within  15  days.  It  was  a  final  decree.  {Travis 
V.  Waters  J  12  John.  5C0.)  In  the  last  decree,  it  is  dgaia 
declared,  that  the  bill  was  properly  filed.  Indee4» 
the  first  decree  is  connected  with  the  subsequent  ones, 
and  is  brought    under    review,  by  an  appeal   from  the 

(^    Jaque»  l^sUd) 
T.  Tnuleet  of  ^  ' 

ih£         \f         It 

Churchy      17       For  Manksj  it  was  argued^  that  the  object  of  the  bill  of 
John.  548.       interpleader  was  to  get  rid  of  any  controversy  upon  the  ti- 
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tie  to  the  fuDds.     From  the  time  of  the  decree  upon  the  bill    m  error* 
Md  answer,  Monks,  who  is  a  mere  stake  holder,  was  no  long- 
er  to  be  considered  as  a  party  in  the  cau:»e.(f)     It  was  in-    ^p^^  ^^^ 
different  to  him  whether  the  parties  interpleaded  or  not*       v^k^«%^ 
Whether  an  interpleader  or  a  reference  should  be  awarded,       tkinsom 
was  a  matter  exclusively  between  Atkinson  ^  Holroyd.    At       Mavks. 
mny  rate,  the  order  of  reference  was  interlocutory  and  not      ^^x  ^  ^^^ 
the  subject  of  an  appeal  after  15  days. (/)     It  has*  all  the  m*-   Pr.  tia. 
characteristics  of  an  interlocutory  order.  •  It  does  not  dis*  fr^mfl^* 
pose  of  the  fund.     It  directs  an  account  to  be  taken  by  a  ^«(/)  L?,.^ 

^«  ,.  •Ill  ^    /    \        9       134.        BiOkt't 

Master,  who  is  to- report  with  all  convenielit  $peed.(gj     It  CA.  17T. 
was  treated  as  interlocutory  by  the  counsel  of  Atkinson  &  CA.  aaa  221* 
Holroyd.  They  proceeded  in  the  reference,  and  summoned  278. 
Manks  before  the  Master^  and  a  rule  was  afterwards  takeafor 
confirming  his  report ;  and  they  consented  to  a  final  decree 
as  to  the  costs. 

The  appellant  is  estopped  by  his  own  act,  to  appeal  from 
the  decree  of  reference.  This  decree  was  not  only  by  con- 
sent, but  was  acted  upon  by  the  appellant. 

The  bill  of  interpleader  was  properly  filed.(A)  It  was  to  o/Hi  aJ**i 
avoid  litigating  the  title  to  the  fund  with  two  conflicting  Hmr.Pr.ili^ 
claimants — the  usual  ground  of  this  bill. 

The  account  of  Manks  being  perfectly  fair,  and  all  oppo« 
aition  to  it  being  withdrawn  before  the  Master,  his  right  to 
eosts  follows. (0  ^^  gj^^^^ 

The  order  in  favour  of  Atkinson,  was  not  a  bill  of  ex-  ▼•    BUcoa,   t 

ffatT  JPr  HIS 

change  ;  and  an  acceptance  would  not  bind  for  an  amount  17.  '     * 
beyond  the  fund  to  which  it  referred. 

The  argument  for  Holroyd  was  principally  an  examina- 
tion^  whether  the  Chancellor  had  decided  correctly  upon  the 
exceptions  to  the  report.  It  was  insisted,  that  bills  of  inter- 
pleader are  set  down  for  a  hearing  upon  the  pleadings,  to  see 
whether  there  is  a  proper  case  for  interpleader.  It  is  not 
the  ordinary  case  of  setting  down  a  cause  on  bill  and  answer, 
without  replication.  The  order  is  interlocutory  ;  and  if  the 
party  mean  to  contest  the  principles  of  the  decree^  he  must 
appeal  within  the  1 5  days,  or  1^  is  barr«d« 


1Q0  CASES  IN  THE  COURT  OF  ERRORS 

IV  BAEOR.       Reply ^    It  is  denied,  that  setting  dowD  a  bill  of  interplead^ 

er  on  tbe  pleadings,  diflers  from  tiie  ordinary  case#    The  an* 

Apra.^1^    8wer  in  this  case  sets  up  the  specific  fact,  that  the  order  ia  fa* 

<^«rv^^/      vor  of  the  a]ppellant  had  been  accepted.    This  goes  4o  the 

Afl-K^aon     foundation  of  the  bill,  {j  )    Chight  not  the  appeNaiit  to  have 

Mahks.       had  an  opportunity  of  proving  it  oppii  a  replication  ? 

i'^  C  ta  ^^  ^^^^  ^^^^  ^^  order  wai^  accepted*  Being  so,  italaDda 
▼»  iKtUioHM,  9  on  the  same  footing  as  a  bill  of  exciiange,  on  tbe  latter  being 
CterA  ▼.  Bwu^  absolutely  accepted.  Dungey  v.  Angave{k)  is  a  casepie- 
l3ti<.3B(.-  cisely  like  this  in  principle.  The  decree  was  pr^mature^ 
/wi.  3H      *  *^^^  ^^^^  being  denied  by  the  appellant,  the  Chancdlor  shpuld 

not  have  recognized  its  truth,  till  it  was  proTed. 

If,  as  contended,  Manks  was  out  of  the  question,  on  the 
first  decree  being  pronounced,  the  order  of  reference  was  nu- 
gatory,  and  therefore  erroneous.  It  was  not  proper,  except 
to  ascertain  the  truth  of  the  bill ;  and  the  facts  reported  by 
the  Master  shew  that  tbe  bill  was  fraudulent,  and  that  the 
fund  was  not  a  proper  subject  of  interpleader.  If  the  order 
was  by  consent,  and  was  acted  upon  by  the  appeDant,  it  was 
pot  intended  by  him  as  a  substitute  for  an  interpleader,  to 
which  he  was  entitled  ;  and  his  consent  ought  not  to  bind 
him  beyond  the  scope  and  intention  of  it.  An  inquiry  by 
the  Master  beyond  tbe  object  of  the  order  could  have  no  ef- 
fect. 

It  is  perhaps  not  necessary  to  shew  that  the  first  decree 
was  a  final  one ;  for  an  appeal  from  the  last  opens  for  con- 
sideration all  prior  or  interlocutory  orders  or  decrees  in  any 
way  connected  with  the  merits  of  the  final  decree.  This 
doctrine  is  essential  to  the  proper  administration  of  justice. 
That  the  final  decree  was  for  costs,  is  no  objection.  The 
(/)  I  It  X-.  statute(/)  gives  us  the  same  right  to  appeal  from  a  decr^,  set- 
tling the  right  to  costs,  as  from  any  other.     The  right  was  not 

(m)  \tJ9hfu  denied  in  Travis  y.  Waters  Am)     This  case  also  settles  the 
600 

(n)  id.^Mi  distinction  between  an  interlocutory  and  final  decree.(n) 

There  was  a  consideration  for  acceptihg  the  appellant^ 

(o)  PiOam  order,  without  regard  to  the  extent  of  the  fund.(o)    Any 

ii     iSia.  '  ^J*™^^  ^^  another,  or  suspension  or  forbearance  ofhis  r^t, 

is  a  sufficient  consideration,  and  will  make  a  contract  bfaidii:^, 
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AxMf^  na  actual  benefit  accrue  to  the  partj  contracting,  (p)  '^  ^^f^* 

An  absolute  promise  to  accept  is  equivalent  to  an  actual  ac-  ^^^b ant 

ceptaoce,  without  r^ard  to  the  equitable  circumstances  be-  Apra,  i823. 

tireen  the  drawer  and  acceptor«(9)    The  acceptor  cannot  ]^!^2^^ 

allege  the  want  of  efiectsCr) ;  and  though  the' order  in  this  t. 

case  was  not  technicallj  a  bill  of  escchaoge,  yet  it  has  the  ^^"* 

same  effect,  except  in  the  quality  of  negotiability*    An  ac-  (j»)  id,  lers^. 
ceptance  to  pay  out  of  a  particular  fund  is  as  binding  as  a  ji^^^[^  ^ 

general  acceptance.    So  if  payable  on  a  contingency.  («)  Maton        r. 

Could  a  party  be  rdieved  ib  equity  on  the  ground  of  a  mis-  ^.     ^^^' 

take  as  to  effects  ?  B^,M^^'*" 

Sutherland,  J.     A  preliminary  objection  'js  taken  by  Fmiemiri,  6  71 
the  respondents,  to  so  much  of  the  appeal  as  relates  to  the  ^^^^ 
decree  made  on  the  1 3th  Nov.  1821.     It  is  contended  that 
this  decree  was  interlocutory — not  final;  and  that  the  ap- 
peal should,  therefore,  have  been  entered  within  15  days 
after  the  making  of  the  decree. 

By  that  decree,  the  Chancellor  determined  the  bill  of  in-  bju^jj^,^^^ 
terpleader  to  have  been  properly  filed.    According  to  my  fil«cl,  all  that 
view  of  the  case,  that  was  the  material,  and  only  mate-  ant  seeki. 
rial  point,  so  far  as  the  complainant  was  concerned,  which 
the  Court  were  called  on  to  decide  ;  and  the  moment  the 
decree  was  pronounced,  the  object  was  obtained,  which  the 
complainant  sought  by  his  bill.     It  is  fairly  to  be  deduced 
from  the  decree  itself,  that  it  would  have  ended  there,  had 
not  the  parties  consented  that  the  Court  below  should  pro- 
ceed in  that  suit,  to  determine  the  matters  in  controversy 
between  them. 

The  subsequent  parts  of  the  decree,  which  order  a  refer-       R^fareiicA, 
ence  to  a  Master,  and  establish  the  principles  upon  which  tatMtitate^^ 
it  is  to  be  conducted,  are  to  be  considered  as  a  substitute^  interpleader* 
adopted  at  the  request  of  the  parties,  for  an  interpleader 
fuit  between  Atkinson  ^  Holroyd,  to  determine  their  res- 
pective rights  to  the  fund  in  Court ;  and  also,  as  a  substitute 
for  any  proceedings  which  it  might  otherwise  have  been  ne- 
cessary for  Atkimon  ^  Holroyd  to  adopt,  to  test  the  correct- 
ness of  Manks^  statement^  as  to  the  aggregate  amount  due  * 
from  him  to  Booth* 
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Iff  ERROR.      If  it  were  necessary,  therefore,  for  the  purpose  of  susUiintt^ 
***^"*        the  appeal,  I  should  have  do  hesitation  in  saying  that  the  de- 
ApTn!'l3^   cree  of  J^ov.  13/A,  182  K  in  so  far  as  it  decided  that  the  bill 
^"^"^^"^^     of  interpleader  was  properly  filed,  was  stjinal  decree^  »iihin 
ATKiarsov     ^^^  rneaning  of  the  statute  regulating  appeals^  the  merits  and 
Masks,      principlet  of  the  cause  having  been  determined  bg  that  decision* 
But  it  is  unnecessary  to  resort  to  that  part  of  the  appeal  at 
all ;  ^'  for  the  appeal  from  the  last  and  final  decree  in  the 
cauae^  necessarily  opens  for  consideration,  all  prior  orders 
or  decrees  any  way  connected  with  the  final  decree*'^     This 
was  settled  in  the  case  of  Jaques  t.  The  Methodist  Episcopal 
Church,  (17  John.  548.)     The  appellant  in  this  cause  ap- 
peals from  so  much  of  the  final  decree  as  regards  the  allow- 
ance of  the  exceptions  taken  by  Holroyd  to  the  Master's 
report ;  and  also  from  so  much  thereof,  as  awards  costa 
to  the  complainant. 

In  determining  these  points,  it  is  necessary  to  consider 
erery  other  material  point  in  the  cause. 

Whether  the  bill  of  interpleader  was  properly  filed,  is  'a 
question  necessarily  drawn  into  consideration,  by  the  appeal 
from  that  part  of  the  decree,  which  awards  cof^ts  to  the 
complainant ;  for,  if  it  was  necessary  for  him  to  fiTe  his  bill, 
then  his  costs  were  rightfully  awarded  to  him.  If  it  was  not 
a  proper  case  for  a  bill  of  interpleader,  then  it  was  a  procee- 
ding in  his  own  wrong,  for  which  the  defendants  below 
ought  to  pay.  The  appeal  from  the  last  decree,  therefore, 
brings  before  this  Court,  the  whole  merits  of  the  cause, 
"Whether  th«  '^^  ^^^  question  which  I  shall  discuss,  is,  whether  the  de- 
***?  m«df™^  cree  o/'/Ac  CAancc/Zor  tea*  erroneous^  in  dtterminitjig  the  bill 
of  interpleader  to  have  been  properly  filed. 

It  is  contended  on  the  part  of  the  appellant,  that  his  a^' 
swer  denied  every  material  allegation  in  the  bill ;  that  no 
replication  having  been  filed  to  the  answer,  it  must  be  taken 
as  trae,  throughout;  (hat  the  complainant  below,  having 
brought  the  cause  to  hearing  upon  bill  and  answer  only,  the 
evidence  before  the  Chancellor  shewed  the  bill  to  be  false, 
and  instead  of  decreeing  that  it  was  property  filed,  he  should 
liave  dismissed  it  with  costs. 
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It  18  a  well  settled  rule,  that  there  cannot  be  a  decree  in  k^ror. 
«gaingt  an  answer  upon  the  facts  charged  in  the  bill  and  de- 
nied in  the  answer,  unless  the  bill  be  supported  by  two  wit-  xprii,  i«83. 
Hesses,  or  one  witness  and  circumstances.     (2  ^tk.  19.     1 


Bro.  Ch.  Cat.  52.     I  John.  Ch.  Rep.  459,)  Kwn^om 

It  is  also  a  well  established  principle  in  Chanceiy  proceed  Mavks. 
dings,  that  a  distinct  fact  set  up  in  answer  by  toay  ofavoidr 
ancej  is  to  be  taken  as  true,  without  proof,  unless  the  com* 
plainant,  by  a  replication,  put  the  fact  in  issue,  and  give 
4be  defendant  an  opportunity  to  prove  it.  (Green  v.  Hari^ 
1  J9hn.  Rep.  d90,  per  fencer ^  «7.) 

If  the  answers  in  this  case,  therefore,  clearly  and  une- 
qaivocTally  deny  those  allegations  in  the  bill,  upon  which 
alone,  it  can  be  sustained ;  or,  if  they  set  up  new  matter  ia 
avoidance  of  those  allegations,  then  the  appellant  is  right  ia 
saying  that  the  bill  should  have  been  dismissed*  ^         ^ 

This  brings  us  to  the  consideration  of  the  material  object  obiectofbiu  of 
of  a  bill  of  interpleader.  mtorpl««d«r. 

,  It  is  defined  to  be,  ^'  a  bill  exhibited,  when  two  or  more  per- 
sons claim  the  same  debt  or  duty  from  the  complainant  by 
different  or  separate  interests  ;  and  he,  not  knowing  to  which 
of  the  complainants  he  ought,  of  right,  to  pay  or  render 
it,  fears  that  he  may  be  damaged  by  the  defendants,  (as  by 
paying  his  money  to  a  wrong  band)  and,  therefore,  exhib* 
its  his  bill  of  interpleader  against  them,  pra>ing  that  the 
Court  may  judge  between  them,  to  whom  the  thing  belong?, 
and  that  he  may  be  indemnified. 

^'  It  claims  no  right  in  opposition  to'  those  claimed  by  the 
persons  against  whom  the  bill  is  exhibited,  but  only  prays 
the  decree  of  the  Court,  to  decide  between  the  rights  of 
those  persons  for  the  safety  of  the  complainant.^'  {Coop" 
er's  fiyuffy.  Plead.  456.  Harrison^s  Ch.  Pr.  96.  Mad.  Ch. 
172-3.) 

The  nature  of  the  allegations,  therefore,  in  every  bill  of  ^.  J^  ^**^ 
interpleader  are,  1.  That  two  or  more  persons  have  pre-  tioat  theroio. 
ferred  a  claim  against  the  complainant  ;  2«  That  thej 
claim  the  same  thing ;  3.  That  the  complainant  has  no  bene- 
ficial interest  in  the  thing  claimed  ;  and  4.  That  he  cannot 
dcre-mne,  without  hazard  to  himself,  to  which  of  the  de- 
fendants the  thing  of  right  belongs. 


?«4  «ASES  IN  THE  COURT  Ot  ERRORS 

IK  CRROii*       To  prevent  Uhs  proceeding  from  being  resorted  to  {of 

*******       the  parpose  of  giving  an  advantage  to  one  of  the  claimants 

ApriL^?^.  ^^^^  ^^^  other,  the  complainant  must  annex  to  his  bill  an 

v^'v^*^     affidavit^  ihnt  there  is  no  collusion  between  him  and  any  of 

ATstHSMF    ijjg  parties  ;  and  he  must  bring  the  money  or  thing  claimed 

MAVKg.     into  Court,  so  that  he  cannot  be  benefitted  by  the  delay  of 

payment,  which  may  result  from  the  filing  of  his  bill. 
Amount  of     It  seems  to  me,  firom  this  short  consideration  of  the  na- 
sa^eot**of  in!  **"*  **^^  object  of  a  Wll  of  interpleader,  that  the  omoimf 
<i«u7  i  of  the  fund  or  matter  in  the  bands  of  the  complainant,  ap- 

on  which  hostile  claims  are  alleged  to  have  been  made,  can 
Diver  be  a  substantial  object  of  inquiry  upou  such  bill. 
That  amount  must  be  taken  to  be  as  stated  by  the  complain- 
ant, and  cannot  be  controverted  by  the  answers,  for  the 
Except    to  purpose  of  having  it  adjudicated  upon.    It  may,  unques- 
tionably,  be  denied  by  the  answer,  for  the  purpose  of  shew^ 
ing  fmud  or  coUufsion,  on  the  part  of  the  complainant,  and, 
I  humbly  conceive,  for  no  other  purpose. 
Whether  ma-      Are,  dien,  the  material  allegations  in  the  bifl  denied  by 
term]  aiiega-  this  answer  of  Atkinson  f    It  is  not  pretended  that  (hey 
are  denied  by  Holroyd  ;  for  he  expressly  admits,  ^  that  the. 
statement  of  facts  contained  in  liie  complainant's  hill,  it 
correct  and  accurate." 
Answ        -      Does  Atkinson  deny  that  he  and  Holroyd  have  both  pite- 
tained.  ferrcd  claims  against  Munks  ?    He  expressly  admits  that  he 

obtained  from  Booth  the  order  of  Jan.  8,  1830,  upon  Mankg 
fyr  £l642,  as  set  forth  in  the  bill ;  that  he  forwarded  the 
same  to  Messrs.  SeioaU,  WUliams  ^  Co.  of  Brnton,  who 
presented  the  same  at  the  time  stated  in  the  complainant^s  bUl» 
He  admits  that  a  suit  upon  the  order  had  been  commenced 
agttinst  Mardcs  by  his  attorneys,  the  Messrs.  Sedgwicks. 

In  relstion  to  Holro^s  claim,  he  admits  that  the  com* 
pkinant,  Manks^  in  the  early  part  of  August j  1820,  inibrmf* 
ed  Sewatl^  {Atkinson^s  agent)  that  an  orderhad  been  presen- 
ted to  the  complainant  from  Bootfi,  for  alt  Booth^s  property 
in'  the  hands  of  the  eomplaina^^j  but  does  not  mention  in 
whose  favour  the  order  was  drawn.  In  another  part  of  hi* 
answer  he  says,  ^*  he  tUnlcsjt  ptobable  fliat  Holroyd  may 
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kard  msde  some  claim  to  the  proceeds  of  goods  ship-  in  crbor 
{>ed  bj  Booth  to  the  complainant  \^^  but  he  has  no  particu- 
lar knowledge  of  tbiiSi  Iii  no  part  of  his  answer  does  he 
deny,  what  .is  expressly  alleged  in  the  bill,  that  Holroyd  had 
forbidden  Manks  to  pay  over  the  fund  to  Atkinson^  and  had 
threatened  him  with  a  suit  upon  his  oan  order*  The  faCt, 
therefore,  that  hostile  claims  to  the  same  matter  or  thing, 
have  been  ooade  upon  Manks^  by  persons  capable  of  pros- 
ecuting  those  claims,  is,  not  only  not  denied,  but  is  admitted 
by  the  answers  of  both  defendants.  I  say  the  same  matter 
or  thing  ;  for  the  balance  of  Atkinson^s  order,  exceeding 
the  amoiint  in  Manks^  hands,  and  the  whole  of  that  amount 
being  claimed  as  applicable  to  that  order,  it  is  apparent,  that 
if  any  thing  is  claimed  under  Holroyd^s  order,  it  must  be 
the  same  thing  that  is  claimed  by  Atkir^on. 

It  is  not  pretended  by  the  answers,  that  MatUcs  has  any  in- 
terest in  the  controversy,  or  is  any  thing  more  than  a  mere 
•takeholder,  unless  his  character  is  changed  by  the  alleged 
Acceptance  of  Atkinison^s  order,  which  I  shall  hereafter  con* 
cider. 

Is  the  right,  then,  of  Atkinson  to  the  fund  in  qaesliob  sd 
elear,  upon  the  bill  and  answer,  that  Manks  nlust  have 
known  that  he  could  incur  no  hazard  by  paying  it  to  him  ? 
This  question  is  sufficiently  answered  by  the  fact  that  Ho/* 
roijfd  had  forbidden  him  to  pay  it  to  Aikinson,  and  threatened 
liim  with  4  suit  td  recover  it  upon  his  own  order*  Afte^ 
that,  he  was  not  bound  t6  exercise  any  jtidgm^nt  upon  th<$ 
iubject. 

The  Lord  Chancelldi^,  in  Ldngstdn  v.  Boyhion,  (2  Ves^. 

Jun*  109,)  says^  '^  A  party  clainling  no  right  in  the  subject, 

as  doubly  vexed  by  having  two  legal  prtkr^ss^  going  on 

against  him,  in  the  names  of  different  persons,  at  the  same 

time  ;  he  comes  upon  the  most  obvious  equity  to  insist  that' 

those  plersons  claiming  that,  to  which  hb  makt^  no  claim^ 

riiould  settle  that  contest  among  thi&mselves  and  not  with 

him*^'    lie  remarks,  that  ^  it  may  be  stuid  in  all  cases  of  in-^* 

terpleader,  lis  it  his  been  said  in  this  ;  '  ^tand  the  action  } 

if  A  proceed  firsts  and  you  hate  a  good  defence  against  hitn^ 

ihatputs  an  endtahii  dkkn  $  if  A  succeed,  that  is  a  defence 
Vu*I.  89 
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IN  ERROR,   against  the  claim  of  BJ*     That  is  precisely  the  situation  iM 

which  the  plaintiff  ought  not  to  be  placed." 
A^rMs^.        But  it  IS  said  that  Manke^  allegation  in  his  bill,  that  the  sum 
.  ^-<"v-^^      of  ^2038,60,  in  his  hands,  arose  from  money  loaned  to  hiiii 
ATKift'sow     Y)y  Booth  in  England^  and  from  payments  made  to  him  as 
Mabm.      BootVs  agent,  by  H.  &  G*  Vad^  of  Troy^  and  that  no  portion 
of  that  sum  is  the  proceeds  of  goods  shipped  to  him  by 
^ Booth,  is  denied  in  the  answer  ;  that  the  Chancellor,  there- 
fore, at  the  hearing   of  the  bill  and  answer,  should  havo 
dismissed  the  bill,  it  having  been  proved  false  in  so  essen- 
tial a  point. 
The   origin      If  the  view  which  I  have  already  taken  of  the  nature  and 
material.  object  of  a  bill  of  interpleader,  be  correct,  it  follows,  t}iat  the 

manner  in  which  the  fund  in  Maiik^s  hands  was  composed, 
whether  of  the  proceeds  of  BootK^s  goods  or  of  money  bor- 
rowed from  Booth,  could  never  be  the  subject  of  considera- 
tion, or  inquiry,  in  determining  whether  the  bill   of  inter- 
pleader was  properly  filed. 
That  was  a      That  was  the  matter  in  controversy  between  Atkinson  and 
twecn  parties  Holroydj  the  matter  which  they  were  to  discuss,  if  thej 
ciaimiDg    the  gfaoald  be  decreed  to  interplead ;  the  very  matter,  the  discus- 
sion and  decision  of  which,  Manks  ought  to  get  rid  oi  by  hift 
bill  of  interpleader.     Whether  the  allegations  in  the  bill, 
therefore,  upon  that  pointy  were  true  or  false,  is  perfectly 
immaterial,  except,  as  I  have  before  remarked,  upon  anoth-* 
er  point,  as  affording  evidence  of  fraud  or  collusion  on  the 
part  of  the  plaintifi*. 
Whether  or-      But  again :  it  is  strongly  ui^ed  that  it  is  apparent  upon 
ted.  "  the  bin  and  answer,  that  Manks  accepted  the  order  in  favot 

o(Atkinso7ij  and  that  the  bill  should  have  been  dismissed, 
upon  that  ground. 

I  concur  in  the  opinion,  that  if  the  order  was  a  bill  of  ex* 

exchwi<^'aiid  ^*^*"g^>  ^"^  ***^''^  ^^  ^^  absolute  acceptance  of  it,  bj 
accepted,  biu  Manks,  the  bill  should  have  been  dismissed :  because,  by  tbe 
Q  dismissed,  acceptance,  JlfanA:^  would  be  liable  to  pay  the  order  at  ail 
events.  Atkinson^ s  right,  therefore,  to  enforce  payitient  from 
Manks  would  be  clear  beyond  all  doubt,  whether  the  fimd  in 
Manks^  hands  was  the  proceeds  of  goods  or  not.  In  that 
question,  therefore,  Atkinson  wojuld  X€ase  to  have  anjr 
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ierest*  The  claims  otAikinson  and  Holroyd  would  not  then  in  srror^ 
Ve  in  collision*  The  one  would  rest  on  the  ground  of  the  accep- 
anc%}  the  other  on  the  ground  that  Manks  had  funds  in  his  hfinds  ^^^^  ^3^ 
belonging  to  Booth.  In  such  an  event  there  could  be  no 
pretence  for  awarding  an  interpleader  between  them.  If 
Manks  accepted  the  order,  and  it  was  equivalent  to  a  bill  of 
exchange,  he  ceased  to  be  a  mere  stakeholder^  and  became 
a  party  in  interest  to  the  controversy ;  for  being  compelled  Uft 
pay  Atkinson  at  all  events,  he  was  deeply  concerned  in 
shewing  that  the  funds  in  his  hands  were  proceeds  of  goods  ^ 
for  unless  Jie  could  shew  that,  he  would  be  compelled  to  pay 
Holroyd?s  order  also* 

But  this  was  not  a  bill  of  exchange.     It  was  not  an  order     But  wit  Ml 
for  the  payment  of  money  only,  which  is  an  indispensable  ehann. 
requisite  in  a  bill  of  exclvange.     Besides  :  it  was  in  the  aU 
ternative,  for  goods  or  the  proceeds  thereof.     If  it  had  not 
been  in  the  alternative,  but  had  been  for  £1642,  proceeds  of 
goods^  it  would  not  have  been  a  bill  of  exchange,  because 
payable  upon  a  contingency  and  out  of  a  particular  fund.  (CA. 
on  Bills,  37-8.  3  Wils.  213.). 

Admitting,  then,  that  Manks  did  accept  the  order ;  that  his  w.if'^l?*'*^ 
letters  to  Sewallj  Williams  ^  Co.  were  equivalent  to  the  or-  extent        <ti 
dinary  mode  of  accepting  a  bill  of  exchange,  which  is  by   "     *     „„| 
writing,  *'  accepted,'^  upon  the  bill,  and  signing  the  name  to  it,  >i»«*r  extent, 
it  amounted  to  no  more  than  an  agreement  or  promise  on  his 
part  to  pay  the  order  according  to  its  tenor ;  t)iat  is,  to  pay  it 
in  Booths  goods,  or  in  the  proceeds  of  them.    If  he  refused  to  * 

pay,  Atkinson  could  not  sue  him,a$  the  drawee,  of  a  bill  upon 
bis  acceptance ;  but  only  upon  his  agreement,  or  contract  to     Acoeptorli- 
pay ;  and  his  acceptance  could  be  used  as  evidence  of  such  <^^K  <^    ^^ 
agreement  or  contract.     But  to  sustain  his  action,  it  would  m^t      onij, 
be  necessary  for  him  to  aver  and  prove  that  Manks  had  in  ^*»««^«>f    ^^ 

,  ,  -  acceptance 

his  hands  .either  g'ooa^,  or  the  proceeds  of  them,  belonging  to  wa«  proof. 
Booth  ;  for,  until  that  was  proved,  neither  a  violation  of  his 
agreement,  nor  a  consideration  for  his  promise,  would  be 
shewn.  The  order  being  to  pay  from  that  fqnd  only,  bis 
acceptance  could  not  make  him  liable  beyond  it.  (Aye/  on 
Bills  J  58.  Maber  v.  Massias,  3  BL  Rep.  1072.  Carlos  v. 
Fancourtj  5  T.  Rep.  482.  Alves  v.  Hodgson,  7  T.  Rep.  237. 
Chit,  on  Bills,  1 2,  63,  1 54.     Kyd  on  Bills^  74.) 


im  CASES  IN  THE  COQBT  OF  ERROIta 

tir  ERROft.       Or  suppose  Jtlkinsonh  aetioti  wte  ibr  mone^r  had  anA  niK 
*******       ceived  to  bis  usa;  Mttnks*  acceptaDcle  would  be  e?ideiiciaf 

April  A^23.    tha*^  whaterer  monies  had  come  to  Us  haads/rom  the  proeeed$ 
ofBooiVsgooiB^  since  the  date  of  the  acceptance,  belooge4 
to  Aikin»<nu  and  were  received  to  his  use.     But  the  maid 
question  whettier  anj,  and  if  any^wbat  amount  ofsucb  pro** 
ce^B  had,  ib  trath,  come  to  bis  bands,  would  be  left  to  he 
inade  out  by  Atkinstm  m  proof,  before  %e  could  recoveiC 
'   Now,  that  is  the  precise  question  upon  which  the  respect* 
|ve  rights  otAtkimon  and  Bolrof/d  depend.     If  the  funds  in 
JlfanArt^  hands,  tre  the  proceeds  of  goods,  Ibey  belbi^  to  At- 
kimim  ;  if  not,  they  belong  to  Holroyd.    Whether  they  are. 
ttie  one  or  the  other,  is  a  matter  of  indifierehce  io  Manksi 
jle,  therefore,  praiys  that  they  may  be  compelled  to  settle  i( 
between  them.     And  whether  be  has  accepted  the  order  of 
Atkinson  or  not,  does  not,  in  my  judgment  aflfect  bis  right  to 

such  a  decree, 
frpaoita-,  ^  But  it  issafd,  that  the  letters  from  Manks  to  Sewall^ 
!^i\int2  miKamsif  Co:  of    the    \iihbl    Jlfaro*,    and  the     2d: 
ishange,       is  ^f  j^^^^  \  920^  ^re  more  than  a  bare  acceptance  of  the  or- 
^t^r,  "SS  der;  that  they  amount  to  an  absolute,  unconditional  promise 
fcritho^!^  to  pay  £1000  upon  that  order.    Waiving  the  question  of 
ildwatioB,itii  feet— could  a  recovery  be  had  against  Manh,  upon  such  ai 
JiT'***  ^'  promise,  if,  in  truth,  lie  had  no  funds  belongin|  to  Booth,  be- 
ThfiMMMar^  ing  the  proceeds  of  goods,  either  in  law  or  equity,  unless  Au 
STdrmwiT  kifison  could  show  either  fraud  or  special  damage  ?  *  The  or- 
rnjnrS  der  not  beiiig  a  biil  of  ei^cMnge,  the  consideration  which   .* 
•«V«^*        passed  betWcen  Booth  MdiAikmrn^  could  not  enure  to  tb^   .. 
Support  of  the  promise  by  Minkg.    A^mon  would,  there*  ' 
fore,  be  compelled  to  aver  and  prove,  that  Monks  had  inhis    ^ 
tiands  either  goods  or  Ae  proceeds  of  gooA  belongittg  to   ^ 
Boot  A,  to  the  amount  of  iBlOOO,  of  he  oouW  w>t  recover,  tto 
promise  being  without  conaderation,  and  therefoii  void, 
tiven  by  such  a  promise,  therefopet  JIhnks  would  not  be  ^ 
precluded  from  asking  the  Odurt  of  Oiancery  to  co^I^^eI  Ai^  ^ 
kinson  and  Bolroyd  to  interplead. 

Upon  every  view  of  the  case,  therefore,  I  think  the  Chan-  ^ 
cellor  ^as  right  in  determining,  upon  the  pleadings,  tfaat^e 
bill  wate  properly  filed. 


Whether  the  decree  af  Jfovemier 'iSih,  IMl,  waierro*   iv  witiiiu 
peoQs,  in  ordering  the  Master,  upon  the  reference,  ^^  tp  take       ******* 
and   state  the  account  between  JUbnfo  and  BQotA,  up  to    ^^^^  33^^ 
Ae  tipiie  of  fiKiig  the  Wll,"  and  in  cKfeeting  him  "  %o  ^Uoir     v^-v-^^ 
proper  deductions  for  the  charges,'  expenses  and  comoiissions     ^Tmvsnon 
of  Manks^f^  |  do  not  consider  open  lor  in<|uiry.     The  de«      Maku 
cree,  in  every  thing  that  respects  the'  reference,  purports  to 
have  been  made  bjr  consent.     If  the  Chano^ior  was  n^ista- 
ken  in  supposing  AiktMorOa  counsel  to  have  consented  to  ity 
application  should  have  been  made  to  biin  to  have  (he  mis*' 
take,  as  to  the  consent,  corrected.     That  qourse  not  having 
been  pursued,  this  Court  cannot  try  the  question  wbethep 
there  was  a  mistake  or  not.    We  must  take  the  feet  io  be  as 
stated  in  the  decree,  and  entirely  disregard  the  suggestion  of 
a  mistake.  No  appeal  or  re-hearing  lies  from  a  decree  made      nq   uppMa 
l^y  consent.     (2  Mad.  Ch.  517.  Bradish  v.  Gee,  Jlmbl.  229.)  ^'^     ^tS2 

But,  independent  of  the  consent,  Atkinson  is  precluded  by  consent, 
from  objecting  to  the  order  of  reference,  by  having  acted  fj'  iJiTpiM!^ 
under  it.     If  that  order  established  principles,  or  gave  jn*  ^ctad  oxMWriu 
fitructions  to  the  Master,  which  be  thought  erroneous,  he 
should  have  appealed  from  it  at  once,  instead  of  prosecuting 
the  reference.    After  )iavin|g  tried  the  practical  operation 
4^f  those  principles  and  instructions  upon,  bis  rights,  it  is 
too  late  for  him  to  object  to  them.    Any  error  that  the 
faster  may  have  made  in  ^  application  of  those  princi- 
ples, in  the  enquiry  before  him,  is  open  for  cornection  upon    . 
^  com\f)g  in  of  his  report  But  the  principles,  themselves^ 
are  the  law  of  the  Master,  necessary  to  be  settled  before  he 
inters  upon  the  reference,  and  tbeiefore  admitted  to  be 
•ett]e4:by  the  parties  who  prosecute  and  conduct  the  refer- 
ence.    (Vid.  9  JoAn.  468,  per  Spencer,  J.) 

'  The  next  point  which  I  shall  consider  is,  whether  the  de-  wheUier  tiw 
cree  is  erroneous  in  d^iding  that  $91%fi%  of  the  fund  in  J^JJ^"^*^ 
f[:!burt,  are  not  the  proceeds  of  BtmtVf  goods,  and  are  there-  £0ih'$  yooda 
|bre  covered  by  the  order  of  Holroyd* 

[Here  his  Honour  examined  the  evidence,  and  conclu- 
ded, that  the  decree  of  ttie  Chancellor  was  erroneous,  in  al- 
I6wing  so  much  of  ttie  first  exception  to  the  Master's  report 
as  related  to  the  1223^32,  borrowed  by  Monks  from  Booth  ; 
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IV  ERROR*    bat  (hat  the  decree  upoD  the  exceptions  was  right  in  all  odi* 
er  respects.] 

The  only  remaining  point  relates  to  the  costs.  The  bill  of 
interpleader  having  been  properly  filed,  it  necessarily  folloirR 
that  the  complaioant  is  entitled  to  his  costs  out  of  the  fand 
in  Court.  This  is  obviously  just  and  equitable,  and  so  are  all 
the  authorities  since  the  case  of  Hendry  v.  ATey,  ( 1  Dick. 
291.  Vid.  6  Ves.  Jim.  418.  9  id.  107.  1  Mad.  Cfu  148.) 

Under  all  the  circumstances  of  this  case,  I  see  nothing 
improper  in  allowing  the  costs  of  Atkinson  and  Holroydj  also, 
to  be  deducted  from  the  fund,  neither  of  them  having  beea 
entirely  right  or  entirely  wrong  in  their  claims.  This  wa» 
a  matter  of  sound  discretion  .with  the  Chancellor,  and  I  think 
that  discretion  has  been  properly  exercised. 

Upon  the  whole  case,  therefore,  I  am  of  opinion,  that  the 
decree  c^  the  Chancellor  should  be  affirmed,  except  so  far  as 
it  relates  to  the  £50,  and  that,  with  respect  to  this,  it  should 
be  reversed* 

The  rest  of  this  Court  were  unanimously  of  the  same' 
opinion,  except  as  to  the  disposition  of  the  fund  between  ^f-  ' 
kinson  and  Holroyd.  Savage,  Ch.  Justice,  went  into  the  ev-' 
idence,  at  large,  on  this  point,  and  concurred  with  the  Mas* 
ter  in  his  report,  being  of  opinion  that  Atkinson  was  entitled* 
to  the  whole  fund ;  and  that,  consequently,  Holroyd  should* 
be  denied  his  costs.     But  as  the  discussion  upon  this  point 
was  a  mere  examination  of  facts,  and  was  not  supposed  by 
the  Judges  to  involve  any  one  question  of  law,  it  is,  for  that- 
reason,  omitted. 
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Woodcock,  appellant, 

against 
Silas  Bennet,  respondent. 

<k  valuable  or  meritorious  consideration  is  necessary,  in  a  contract,  to  wai^ 

rant  a  decree  for  its  sp^cifick  performance. 
fint  where  the  party  accepts  a  draft,  as  security  for  the  consideration,  and 

does  nut  use  due  dil^ence  in  demanding^  payment  and  giving  notice  to 

the  drawer,  &c.  he  cannot  resist  a  specifick  performance,  on  the  ground 

tltat  it  has  not  been  paid. 
By  snch  neglect,  h6  makes  the  draft  his  own,  and  the  party  will  not  be  de- 

creed  to  pay  him  the  money,  as  a  condition  of  the  decree. 
When  one  agrees  to  convey  by  quit  claim,  the  agreement  has  reference  to 

the  title  as  it  is  at  the  time  of  the  agreement— not  to  one  subsequently 

acquired. 

And  if  the  covenantor  have  no  titie  at  the  time,  there  is  nothing  upon  which 
a  decree  for  a  specifick  performance  can  operate  ;  and  it  would  be  ine- 
quitable to  decree  the  conveyance  of  a  tiile  subsequently  acquired. 

lu  a  court  of  chancery,  every  material  all^ation  should  be  put  in  issue  by 
the  pleadings. 

No  interrogatories  can  be  filed,  which  do  not  arise  from,  or  relate  to  some 

fact  thus  in  issue. 
A  sale  of  land,  under  a  Ji.  fa,  will  not  be  avoided,  though  the  judgment 

be  afterwards  reversed  for  error. 
550  of  an  erroneous  Ji.  fa,  as  if  it  issue  after  the  year  and  day,  without  a 

previous  teufa. 
Otherwise  as  to  nji,fa.  which  is  irregular. 

The  distinction  between  emmeoui  and  irregtUar  process  considered. 
An  erroneous  execution  is  valid  to  the  time  of  sale  under  it : 
Otherwise  of  an  irregular  ezetotion  ;  which,  when  set  aside,  is  conriderelf 

a  nullity  from  the  beginning : 
And  this,  even  against  a  bonafiie  purchaser  Under  it. 
When  a  rule  sets  process  aside  for  irregularity^  without  sajring  more,  and 

the  particular  cause  is  not  shewn  in  evidence,  the  process  will  be  deem- 
ed to  have  been  irregular  and  void  from  the  beginning. 
This  is  the  usual  form  of  th«  rule,  whether  tfie  process  be  considered  roiil- 

-able  or  void. 
The  particular  cause  may,  therefore,  be'  ^ewn  in  evidence ;  as,  that  the 

Ji.fa,  issued  after  a  year  and  day,  without  a  previous  teufa, 
Aa  execution,  issuing  after  a  year  and   day,  without  a  previous  jrt.  /o* 

being  erroneoiu  and  voidable,  merely»oot  cottf— -a  sale  under  it  would 

be  valid,  though  it  be  afterwards  set  aside : 
And  the  party  grieved  must  take  hh  rem^y  against  the  party  tft  whose 

iuittheyf./a.  issued. 
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Though  one  of  two  joiiitja<!gmontdel>tOridi«,  y«t  eiteeutkniBity  isstle 
against  the  stiryiTor,  or  sig&inst  hu  personal  property. 

A  judgntent  survires  as  to  the  personalty. 

Execution  shoald  issae  against  bdtib  defenditBtii  by  makBi  so  ds  to  oonw 
podd  lAlith  the  judgment ; 

But  can  be  enforced  against  the  suryiVor  Uone. 

The  personal  estate  of  the  deoeiiied  debCoir  is,  lA  wuSk  ease»  disdiaiged  at 
law. 

But  these  rules,  in  relation  to  exebution,  do  not  Apply  as  to  the  realty « 

Against  the  real  estate  execution  cannot  issae,  nor  be  enforced,  withoat  a 
Mci.fa.  against  the  survivor  and  the  heirs,  of  terre-tenants,  ftc.  of  tbe 
deceased,  to  shew  why  the  money  should  not  be  levied  of  their  reaper- 
iive  lands,  without  mentioning  goods. 

If  it  issue  without  a  sei.fa»  it  is  void,  and  may  be  set  aside. 

And  an  innocent  purchaser  under  it  Will  not  be  protected. 

It  is  thus  void,  and  a  sale  under  it  is  a  nullity^  even  as  to  the  hanSi  of  the 
survivor.  , 

ti  seems,  that  process,  void  in  a  materia)  part^  cannot  be  good  as  tb  ttie  res^ 
Idue. 

The  judgment  does  not  survive  as  to  the  realty. 

It  is  a  general  rule,  that  where  any  new  person  is  to  b6  better  Or  worse  bf 
the  execution,  there  must  be  a  set. /<f. 

An  execution  cannot  be  said  to  be  voidable^  Bterely,  unless  thm  ts  a  ptirty 
living  who  can  avoid  it. 

Where  he  is  living,  he  may,  by  motion,  arrest  the  sale  upon  a  voidable  ex- 
ecution. 

If  he  suffer  the  sale  to  take  place,  and  the  land  be  sold  to  a  honajUt  prnc^- 
ser,  the  pale  will  be  falid,  though  the  execution  be  lif terwarda  set  aaidii^ 

Irregularity  may  be  either  in  the  process  itself,  or  in  the  mode  of  issuing  it 

What  is  meant  by  process  being  irrogular  on  its  fact* 

it  does  not  mean  that  the  irregularity  should  be  stated  in  the  writ ; 

But  it  may  be  by  reference  to  extrinsick  cireulnstaiiees  i  as  tbe  tonns  ol 
the  court,  or  the  death  of  the  party.  ^ 

If  a  defendant  die,  the  plaintitf  csinnot  have  execution,  without  a  aeufd. 
even  against  the  person  or  persoi&kl  property,  unlea  the  execntion  be 
tested  in  the  defendant's  life  time. 

The  statute,  (I  R.  L,  504,  s,  11}  whioh  gives  remedy  to  a  purchaser  se- 
der an  irregular  exeoutien,  or  for  want  of  Utie  in  the  person  ageiaiC 
whom  it  issues,  is  not  in  affirmance  of  the  oemmen  law  ;  but  it  gives  4 
remedy^  which  did  not  exist  previously. 

The  purdiaser  was  already  protected,  at  ootemoh  law,  hi  case  of  a  rearer- 
sal  or  setting  aside  a  jodgmentot  cnieeatioii  for  error. 

^iit  the  weid  itregMkariiSft  in  the  statute,  refers  to  tfoidf  aot  voidaJbU  prooeiK* 
diags»  an^  P^m  9^  remedy  in  chancery^ 

Where  an  answer  to  a  bill  filed  is  responsive  to  the  ball,  atid  Witiuii  tbe 
disoevery  sought,  it  is  legfil  eviden<»  in  all  cases. 

And  this,  whether  it  is  a  deoiet  of  someleot  alleged  by  the  eompbdntfeti 
or  sets  up  a  fact  by  way  of  tvoidance  merely. 
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^tSiis  rUIe  iUostrated  and  ftp^led* 

Where  there  is  nociroamsUnce  to  make  k  strong^  impreasion  on  the  mind  of 
a  witness,  littie  reliance  can  be  placed  on  his  recollection  of  particular 
dates,  several  y^n  before  he  tettifies. 
A  seeming^  coiiflhst  of  evidenine  should  be  scrutinized  strictly,  to  see  if  it  is 

Susceptible  of  ^xplanatiou,  or  incapable  of  being  reconciled. 
If  it  is  intrinsically  of  a  negatire  oharaeter,  it  does  not  necessarily  destroy 

what  is  testified  aflSrmatiTely. 
And  if  one  fact  is  not  wholly  inconsistent  with  another,  it  may  well  be  oon* 

sidered  that  each  witness  has  spoken  Uraiy. 
These  rules  of  evidence  bonsideeed  aild  applied. 

Where  land  is  bound  by  a  judgmisnt  ag;ainst  aprerioiis  owner,  and  the  pre* 
sent  pro^prietor  coveUants  with  another,  to  give  him  a  quit  claim  deed  of 
an  undivided  share  thereof^  at  a  certain  day,  and  the  day  passes,  and  thid 
covenantor  convejrs  the  land  away,  on  a  bill  filed  by  the  covenantee,  for 
a  spedfick  execution,  a  court  of  chancery  ought  not  t6  decree  an  eqaiv« 
alent  in  damages  to  the  value  of  the  land,  without  providing  that  the 
•ovenantee  ah^l  first  pay  or  secure  a  proportion  of  the  'juclgmeot,  cor- 
responding to  the  proportion  Which  the  share  he  contracted  to  pun^hase 
bears  to  the  whole  land  bound  by  the  judgment. 
In  such  a  case,  aeoort  of  chancery  may  refer  it  to  a  masted,  to  assess  thtt 

danUges; 
And  need  not,  except  under  Very  peculiar  eireuiiiistances,  award  an  issue  c^ 

quantmn  datnntficdtui. 
Where  a  party  has  put  it  out  of  his  power  to  perform,  spe^ificdlly  ;  yet) 
a  bill  filed  for  a  specifick  performaace  will  be  retained,  and  an  equiva* 
lent  in  damages  awarded,  to  be  assessed  on  reference  to  a  master,  or  to  m 
jury  upon  an  issue  of  quantum  dctmn^/ieahu,  accordii^g  to  circumstanoesh 
*rhe  chadcellor^s  duty,  as  to  awarding  issues  in  general,  diabuiaied  by  couil* 
sel. 
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Appeal  from  the  Court  o^  CJhancfery.    'the  re^pond^iit^ 

October  J  1819^  filed  hi«  bill,  in  the  Court  below,  agaiust  th^ 

appellant,  for  the  specific  performance  of  articles  of  agree** 

tadent,  dated  the  30/A  day  of  Movember^  1815,  by  Which  the 

appellant,  for  the  consideration  of  ^560,  secured  to  b^  p^id^ 

Covenanted  fo  release  add  quit  claim  to  PhiriehUs  Bennet^ 

Phinehas  Hennet^jun^  and  the  respondent, on  or  before  the  ist 

December^  1816,  the  right,  title  and  interest  of  the  appellant) 

to  three  undivided  fdurth  parts  of  a  parcel  of  land,  lying  ia 

lot  94,  at  Ithicd^  iti  the  town  df  UtyHes^  subject  to  certain 

exceptions  mentioned  in  the  articles.     The  inducement  fof 

entering  into  this  covenant  was  the  following :  On  the  S6/A 

May^  1813,  JSe^'amtn  PdHon  sold  and  conveyed  to  Phin^hifl 

Vot.  T.  &0 


1i4  CASES  IN  THE  COURT  OP  ERRORS 

IV  Bnftoti»   Sinnet  the  premises  in  question,  and  received  from  him  b 

* mortgage  thereon  of  |^4000to  secure  the  consideration  man-< 

AbriL  1823.  ^7*  On  the  7^ A  February^  1B14^  Phinehas  fienn«<  sold  and 
^^^v^-'  conveyed  to  the  respondent,  an  equal  undivided  half  of  the 
Woodcock  ^^^^  premises.  The  deed  was  delivered  to  the  appellant^  Uf 
BttmisT.  be  given  .up  to  the  respondent,  after  he  had  satisfied  the  mort- 
gage given  to  Pelton^  and  he  afterwairds  paid  J 1200  thereoti. 
On  the  1 6/A  September^  1813,  lot  No.  94  was  sold  by  virtue  of 
an  execution,  issued  out  of  the  Supreoie  Court,  againat  Bmj^ 
fnin  Pelton  and  Richard  W.  Ptlton^  upon  a  judgment  docketed 
October  1 2, 1 8 1 0,  in  favour  of  Watier  Wood.  The  appelant 
became  the  purchaser  for  the  sum  of  ^493,6^,  and  received 
a  SherifPs  deed.  After  this  purchase,  and  until  the  executiiw 
was  set  aside  for  irregularity,  it  was  considered  fey  all  patr- 
ties,  that  the  appellant  had  acqnired  a  good  title,  and  that 
the  mortgage  to  Pelton  wotild  become  inoperative.  Pkinehtk 
Bennei  and  the  respondent  rescinded  their  contract,  and  tlfe 
former  gave  an  order  on  Pelton^  in  favour  of  the  appellant^ 
for  the  amount  of  the  purchase,  which  order  Pelton  lefifsed 
to  accept,  and  has  never  paid ;  nor  did  the  appellant  at- 
tempt to  enforce  it  by  charging:  the  drawer.  The  Bennett 
released  to  the  appellant  all  (heir  righi  to  the  premises  (beitlg 
an  equity  of  retiemption)  and  thereupon  the  appellant  exe- 
cuted the  covenant  to  convey. 

The  execution,  under  which  the  appellant  purchased,  was 
set  aside  for  irregularity,  on  motion  to  the  Supreme  Court,  ia 
August  term,  1816,  which  was  supposed  by  the  parties  to  let 
in  the  mortgage  to  Benjamin  Pelt  on  ^  then  held  by  one  Wells^ 
as  assignee.     Wells  exacted   the  specie,  and  the  respon* 
dent,  with  Phinehas  Bennet,  made  several  unsuccessful  at- 
t^pts  to  raise  the  money,  which  amounted  to  about  f  3000. 
The  agreement  of  the  30th  November  was  never  fulfilled 
by  the  execution  of  the  quit  claim  ;  but  the  appellant  set  up 
in  his  answer,  that  on  the  27/A  December^  1816,  the  respon- 
dent came  to  Ithica  from  Chenango^  whither  he  had  removed 
the  Is/  o(  Mivemher  preceding^  and  by  the  consent  of  all  par- 
ties that  agreement,  was  taken  up  and  rescinded,  and  new  ar- 
ticles made  between  the  appellant  and  Phinehas  Bennet  and 
Pki(^ehas  Bennei,  junior,  containing  arrangements  for  bid* 
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d^Qg  in  the  promises  aoder  the  mortgage,  ^nd  detailing  the    ^  *^[^^^^ 
manner  in  which  thejr  should  be  disposed  of  between  the 
parties. 

This  new  arrangement,  except  so  far  as  it  related  to  the 
fij^pgndent,  was  not  questioned  bj  the  pleadings  or  proofs. 
But  th0  respondent's  alleged  participation  therein  gave  rise 
to  the  prominent  question  of  fact  in  the  cause,  which  is  fully 
f  ODsidered  in  the  opinion  of  the  Court,  with  the  aliegatioDS 
apd  evidence  relating  to  it.  It  was  alleged  >y  the  res- 
pondent, but  denied  by  the  appellant,  that  the  latter  had 
fraudulently  procured  the  articles  of  the  30/A  Novemhtr^ 
from  one  Bingham^  with  whom  they  had  been  lefl:  by  both 
parties ;  and  that  after  so  obtaining  them,  the  appellant  had 
cancelled  and  destroyed  them. 

With  the  assistance  of  one  Avery^  the  appellant  finally 
tucceeded,  Jbnuar^  11,  1817,  in  purchasing,  and  obtaining  a 
conveyance  in  fee  of  the  prenr^ises,  under  a  mortgage  sale  by 
WMs^  at  j{3200,  which  he  paid,  and  before  the  filing  of  the 
bill,  he  had  conveyed  away  to  diSerent  persons  his  interest 
in  all  the  premises,  with  the  exception  of  about  one  undivi- 
ded 6th  part ;  and  about  ^4000  had  been  expended,  by  the 
dilferent  proprietors,  in  improvements  upon  the  property. 

The  appellant  insisted  by  his  answer,  that  the  respondent 
had  abandoned  all  claim  to  the  premises,  the  evidence  in 
relation  to  which  is  also  sufficiently  detailed  in  the  opinion 
of  the  Court.  It  did  not  appear  that  the  respondent  had  giv- 
en any  notice  of  his  claim  to  the  parties  clain^ing  an  interest 
in  the  premises,  from  the  time  of  his  removing  tq  Chfinango^ 
till  about  the  time  of  filing  his  bill. 

Shortly  before  filing  the  bill,  it  was  discovered  that  there 
was  another  judgment  in  the  Supreme  Court,  in  favogr  ofon^ 
Lamberson  against  Benjamin  Pelton^  which  had  been  dock- 
etted  8/A  December,  1 807,  for  ^1 237,68,  and  which  was  suppo- 
sed to  be  a  lien  on  the  premises  and  under  a  Ji»  /a.  upon 
which  they  were  advertised  for  sale.  This  judgment  waa 
set  up  in  the  answer ;  and  that  the  appellant  apprehended  he 
should,  with  the  other  parties  in  interest,  be  obliged  to  pay  it. 

The  remaining  facts,  necessary  to  an  understanding  of  the 
points  raised  and  decided,  are  very  fully  detailed  in  the  opin** 
ion  of  the  Court. 
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The  cause  hHyiBg  been  beard  oi^  pleadings  and  proofr^  m 
the  Court  below,  his  Honor  the  Chancellor^  {JMruaty  39^ 
1833)  decreed,  that  the  coniplaioaDt  was  entitled  to  a 
specific  perfonnance  of  the  articles  of  the  SOA  Moi^ember^ 
and  that  the  performance  ahottU  consist  of  a  reteaae^&dl 
convejance  in  fee  (without  warrantj)  of  a  ri^  and  title  to 
one  undivided  fourth  part  of  the  premises,  being  part  of  l«4 
94,  iic.  subject  to  the  exceptions,  &€•  But  inasmueh  as  if 
appeared  fiN>ni  the  answer  of  the  defendant,  that  he,  since 
the  execution  of  the  articles,  by  parting  with  his  right  and 
title,  or  otherwise^  bad  disabled  himself  firom  folfilliog  the  aiv 
ticlea^  and  that  he  retained  only  an  undivided  6th  part^  die 
decree  farther  declared,  that  the  compktnantwas' entitled 
to  a  compensation  in  damages  for  the  value  of  his  chum  and 
right  under  the  articles ;  and  that  it  should  be  referred  to  a- 
Master  to  ascertain  and  report  the  value  of  the  one  eqoal 
undivided  fourth  part,  on  the  Ist  day  of  Z>eeemier,  1816,  ex- 
clusive of  subsequent  improvements,  &c.  and  that  be  com- 
pute interest  upon  the  value  from  the  Ut  day  of  Deeemier^ 
1 81 6^  to  the  making  of  bis  report* 

The  Chancellor,  assigned  his  reasons  for  this  ^ree  l^ 
but  as  these  consisted  merely  in  a  brief  examination  of  the 
proofs,  their  insertion  is  not  deemed  material. 

JB,  F.  Bytler^  for  the  appellctnt.  We  insist  that  the  de- 
cree of  the  Court  of  Chancery  should  be  reversed,  or,  a( 
least,  modified,  oppn  the  followir^  grounds : 

I.  The  respondent  was  not  entitled  to  st  specific  perform- 
ance of  the  agreement  of  the  SCHh  November ^  1815 : 

1st.  Because  the  consideration  of  that  agreement  whol- 
ly failed,  and  it  is  against  the  established  principles  of  a 
Court  of  Equity,  to  enforce  an  agreement  where  there  is 
either  a  want  or  a  failure  of  consideration. 

2d.  Because  the  situation  and  title  of  the  respective  parr 
ties  were  so  materially  changed,  alfer  the  making  of  the 
agreement)  as  to  render  it  inequitable  to  enforce  it. 

dd.  Because  the  respondent  voluntarily  abandoned  the 
premises,  expressly  w^iiying  the  agr^^ment,  an4  living  th^ 
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Appellant  at  Kbertf  to  make  any  atrangement  be  thought    in  error, 
proper  with  Phinehas  Bennet. 

4tb.  Becaose  the  fact  aMamed  by  his  Honor,  the  Chan- 
cellor, and  qpon  which  his  decree  is  founded,  that  the-ar- 
ticles  of  agreement  were  /^  fnuidulentty  procnred  and  can- 
celled by  the  defendant,"  is  expresslj  denied  in  the  answer, 
is  not  supported  by  proof,  and  if  material,  ought  to  have 
been  determined  by  an  issue  at  law. 

5th«  Because  the  respondent,  with  fisll  notice  of  the  sub* 
sequent  arrangements  in  relation  to  the  premises,  and  the 
improvements  making  thereon,  interposed  no  claim  what- 
jever  to  the  property,  until  the  mortgage  given  by  Phinehas 
Bennety  for  the  original  purchase  money,  was  fully  paid,  and 
until  Ae  appellant  had  purchased  the  right  and  title  of  P. 
Bennet  and  P.  Betintt,  jim.  and  by  his  riienee  and  delay, 
the  respondent  forfeited  all  cispms  to  a  specific  peHbnxH 
fuice. 

11.  By  the  original  agreement  of  the  30iA  Jfovnnber^ 
161^,  the  respondent  was  entitled  only  to  a  quit  claim  deed, 
without  covenants  of  warranty,  and  yet  the  appelhnt  is 
decreed  to  pay  one  fourth  of  the  value  of  the  whole  pre- 
mises, with  interest,  without  taking  into  consideration, 

1st  That  the  sum  of  ||560,  agreed  to  be  paid  to  the  ap- 
pellant by  the  respondent,  P.  and  P.  Bennett  jtm.  has  nev- 
er been  paid. 

2d.  That  after  the  execution  of  the  agreement,  the  appel- 
lant purchased  the  property  under  the  Wtth  mortgage,  and 
paid  him  the  whole  amount  due  thereon,  being  about  ^2700, 
exclusive  of  interest. 

3d.  That  there  is  now  a  judgment  in  the  Supreme 
Court  against  Benjamin  Ptlion^  in  favour  of  David  Lamber* 
san^  for  |^1 287,68,  older  than  the  title  either  of  the  appel'- 
lant  or  PhinehM  Bennett  which  remains  a  subsisting  lien  upon 
the  property,  and  which  the  appellant  and  his  co-tenants 
are  obliged  to  pay. 

Whereas  it  is  Contended  on  the  part  of  the  appellant,  that 
evep  if  foil  effect  be  given  to  the  agreement,  and  the  res- 
pondent be  entitled  to  a  specific  perf^^rmance,  he  ought  to 
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IH  BKAOB.    have  been  compelled  to  ptj  the  mm  of  $660  aed  inleiMt, 
" or  bi»  proportion  thereof,  and  also  to  contribute  hia  juft 

Aprils  18^  ^^  rateable  proportion  of  the  monies  dae  at  the  date  of 
Ike  agreement,  upon  the  mortgago  ;  and  to  par,  or  pre* 
yisional^y  a^itre,  his  proportion  of  the  Lamkersou  Jvdg- 
ment* 

IIK  If  the  respondent  wub  entitled  to  any  eompensalmi 
in  damages,  an  issue  ought  to  have  been  awarded  to  ascer- 
tain the  amoont. 
'  IV.  Tiie  bill  ought  to  hare  been  dismissed  wifth  cdsls. 


In  endeavonnng  to  shew  the  decree  erroDeous^  the  aiga- 
ment  will  be  divided  into  two  general  beads  :  Firsij  to  sbem 
that  the  respoiMlent  was  not  entitled  to  a  specific  perfonn* 
ance  of  the  agreement,  nor  to  any  other  relief  under  it* 
Stcondy  or  if  so  entitled,  the  decree  is  erroneous  in  the 
nature,  mode  and  extent^of  the, relief  given. 

I4  The  consideration  of  the  agreement  wholly  failed  ; 
and  either  want  or.  failure  of  consideration  will  prevent  a 
Court  of  Cliancery  fnom  enforcing  agreements*(a)     The 
(\\  Madd,  ^^^^^^^^^  <*^^  $560^  secured  to  be  petid,  &c.  but  whicl^ 
Ch.    32^     2  it  is  not  pretended  has  ever  been  paid  ;  and  the  draft  giveo 
ChMtay,'  *%  ^^^  ^*®  *""^  ^^  never  accepted  by  the  drawee,  thoo^  it 
C.  8.     Min-  was  presented  for  acceptance.    There  is  no  excuse  raqiiftr' 
mour,  4  John,  ^d  for  non-payment,  nor  any  offer  to  pay,  nor  does  the  de- 
md  ^  ai»  ^^^^  mj^ke  any  provision  for  its  payment*     No  other  cposid- 
eited.  eration  is  either  alleged  or  proved,  nor  is  it  competent  to 

shew  any  other,  for  this  is  the  only  .one  expressed  in  the 
agreement«(i)  At  all  events,  the  ^560  waa  the  principal 
Qi)Maisley  consideration  ;  and  that  having  never  been  paid,  both  the 
John.  341.  reason  and  language  of  the  rule  apply,  thoo^  Uieane  w»f  ' 
HawTi  /o^'  ^^^®  "^^^  other  minor  considerations  performed. 
CK,  Hep,  342.  2.  The  agreement  related  to  the  title  derived  fiom  tbe 
Cooper,  id\  Sheriff's  sale,  but  when  the  Supnenie  Court  set  aside  tihe 
^^^^^1^^  execution  for  irregularity,  the  situation  of  the  parties  became 
43.  '  materially  altered  ;  and  the  contract  not  being  perfomed 

before,  a  Court  of  Equity  cotdd  not  afterwards  pn^ierljr  i 
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tttrfere  to  compel  itg  performance.  The  whole  ibondation  of  in  ek^or. 
the  respotident*8  bill  is,  that  the  appeilant'6  title  waa  a  good 
one.      The  contract  was  made  with  that  understanding)    April,  18^ 
and  if  it  was  avoided  by  setting  aside  the  execution,  the  bill 
necessarilj  falls  to  the  ground.     Whether  it  was  so  avoided, 
is  a  point  not  decided  either  here  or  in  England.     All  that 
oar  Courts  have  said  is,  that  the  title  of  the  purchaser  can- 
not he  impeached  collaterally,  upon  theground  that  the  ex*     (0  Jodum 
ecution  under  which  he  purchased  was  erroneous  or  TOida-  ^ohn^    Rep. 
ble  *Jc)  hot  here  the  execution  was  actually  set  aside  on  3St.   Same  r. 
Uie  application  of  the  party.     It  is  true,  that  a  purchaser,  id.  97.  Same  v, 
under  a  regular  judgment  and  execution,  will  be  protected,  ^ ^^^^J^ 
Aough  upon   writ  of  error  the  judgment  be  rever6ed.(rf)  y.  Robint,  I6 
This  is,  1.  because  the  jngdment,  and  execution  are  given  by  ^j^^  taut  there 
the  Court ;  it  IS,  therefore,  the  fault  of  the  Court,  not  of  the  ^*^-  ^    ^ 
party,  and  there  is  a  regular  execution  to  warrant  the  sale.  i9i,      Man- 
ft.  There  is  a  distinction  between  a  judgment  or  process  cS$er     *^* 
merely  erroneous,  and  a  judgment  or  process  absolutely  ir-  s^wn,      7 
regular.     Under  process  issued  on  an  erroneous  judgment,     /^^'  Perkin 
the  party  may  justify.    No  action  lied  for  any  act  done  up-  ^,.f^^^  ? 

•Tfc      i»  «  1        •  f  A  9Tiit,  382,  and 

on  it.  But  for  acts  done  under  irregular  process,  trespass  tktcatu  there 
lies  ;(«)  and  it  is  every  day's  practice  in  the  Supreme  ^^jj^j^^ 
Court,  to  require  a  stipulation  not  to  bring  an  action,  as  a  John.  Hep. 
condition  of  setting  such  process  aside.  The  ground  of  ^ rx  'f^jowr 
this  distinction  is,  that  in  one  case,  there  is  a  regular  excu-  ^'  ^feo'^*  1 
tion  to  excuse  the  plaintiff;  in  the  other,  there  is  nothing  ;  Prigg  y.  Ad' 
for  an  irregular  judgment  or  execution,  after  set  aside,  is  a  ^^'  p^' 
mere  nullky.     It  is  so  spoken  of  in  the  books.(/)  ▼.  Proctor^  2 

The  most  that  is  said,  in  any  case,  in  our  Supreme  Court,  Partons.     rl 
in  favour  of  such  an  execution  is.  that  until  set  aside,  it  is  ^^^^    3  id. 

341,   345.      ft 

merely  voidable,  which  cannot  be  taken  notice  of  collateral-  w.Bi  845.  s^ 
Jy.  Chancellor  Ktni,  (16  John.  578,)  waives  the  point  as  ^'  c^J^^ 
to  the  cfiect  of  setting  aside  an  execution  upon  the  purchas-  Cainee'  Rep: 
er's  title.  He  says,  "  the  purchaser  may  justify  under  such  j^arkie^  ^i 
a  title,  at  least,  until  the  judgment  and  execution  be  set  *^^^^'  J^* 
aside  for  irregularity."  v.  DuncaT^ 

It  is  necessary  for  the  purchaser,  in  an  action  of  eject-  ^^^'  %J^' 
ment,  to  shew,  on  the  triaU  the  judgment  and  the  execu- 
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IN  ERAOR*  tion.(|p)    If  bound  to  shew  an  execution,  be  must  sbei^^a 
valid  one,  or  one  which  does  not  appear  to  be  invalid*  How 

AT  SANY 

Aprils  1823.   ^^^9  '^  ^^  ^^  proved  that  his  execution  has  been  set  aside  for 
^^^^v^     irregularity,  can  he  support  his  case  ?    Being,  as  we  have 
Woodcock    shewn,  a  nullity,  it  is  as  if  he  had  produced  no  execution  ai 
Bj&NirsT.     all. 

(g)  JaekMon      ^^^^  ^  plaintiff  could  derive  no  title,  as  a  purchaser  un* 
V.  Hasbrouek,  Jer  such  an  e](ecution,  is  clear*    Can  a  third  person,  who 

12  John,  213.  ^ 

purchases,  derive  any  further  or  greater  title  t    In  Burd  v. 

W^  ^«'»-  Dansdalt^{h)  the  levy  under  the  vtniitumi  exponas  was  set 
aside  by  the  Court,  and  the  sale  was  without  a  new  levy  ; 
and  per  Tilghman^  Ch.  J.  *'*  Our  opinion  is,  that  the  sale 
was  Void,  the  venditioni  eodponas  havii^  issued  coatraty  to, 
the  order  of  tho  Court.  We  have  an  act  of  assenibly,  pro* 
tectiog  purchasers  at  Sheriff's  sales,  after  the  reversal  o€ 
the  judgment  under  which  the  sale  was  made,  but  there  \s 
no  law  protecting  a  purchaser  in  a  case  like  the  preseaL'^ 

(i)  3  Strg.  In  Fdslint  v.  Fury^(i)  he  says,  that  ^  in  ejectoaeDt  by  a 

jfUp.  432!"  '  purchaser,  it  is  competent  for  the  other  party  to  sliew  that 

there  was  no  judgment  to  support  the  execution,  or  ihai  /e- 

gal  notice  had  not  been  given,^^     And  but  for  oor    stat* 

(j)  1  JR.  i.  atc,(  J  )  the  same  rule  would  sipply  here  as  in  Pemisyhania* 
If  the  purchaser  would  be  affected  by  a  mer^  irrqpalaritj 
in  the  notice  of  sale^  a  fortiori^  would  he  be  affected  by  ir- 
regularity in  the  execution,  there  being  no  statute  to  pro- 
(ik)  ti.503, 4,  tect  him  as  to  that  ?  Our  statute,(i)  provides  for  the  relief 
of  purchasers  of  lands  at  Sheriff's  sal^,  who  are  evicted 
on  account  of  any  irregularity  in  the  proceedings^  or  want 
of  title  in  the  defendant,''  by  giving  them  a  writ  out  of 
Chancery  to  have  the  money  refunded.  By  this  tfct,  the  le- 
gislature put  irregularity  on  the  same  ground  witti  wanl  of 
title  ;  and  the  statute  shews  what  the  common  law  was. 
If  the  purchaser  is  not  affected  by  irregularity,  why  pro- 
vide for  his  indemnity  in  case  of  eviction  ? 

2.  But  whether  the  title  of  the  appellant  was  or  was  not 
invalidated  by  the  execution,  all  die  parties  supposed  the 
sale  void ;  and  the  appellant,  in  good  faith,  made  large  advan* 
ces  to  secure  the  title  under  the  Wells  mortgage.  Thea« 
advances  were  not  in  the  original  contemplation  of  flie  par- 
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ties,  audit  would  be  most  inequitable  to  carry  the  agreement   i  v  brror, 
into  eflect.    Of  these  advauces,  the  respondent  has  not 

ALBANY 

borne,  ^od  refuses  to  bear  any  part.    The  Court  have  a    j^pfH^  1323. 
discretion  in  relation  to  decreeing  performance  ;  and  where      --'"v-^^ 
such  a  changp  of  circumstapces  occurs  as  to  render  it  un-        «>»coc^ 
reasonable,  or  inequitable,  or  hard,  to  interfere,  the  Court     Bjewfet. 
will  refuse  a  specific  performance. (/)  .^      j- 

3.  The  abandonment  of  the  premises,  connected  with  the  Ch,  3S1,  330, 
declarations  and  conduct  of  the  respondent,  amounted  to  a  j^f^^^a^ 
waiver  of  the  agreement.  An  agreement  may  be  waive4  ^^^^*  ^^- 
byparol.(OT)  -  16.    Jtfdjonv. 

(4,  The  counsel  eiiamined  the  evidence  as  to  the  alleged  ^f^^^  ^^ 
fraud,  in  the  appellant's  procuring  and  cancelling  the  arti-  (m)  1  Mfl/^., 
cles  of  agreement.)  ^**  ^' 

5.  But  whatever  may  be  the  opinion  of  the  Court,  with 
re^rd  to  the  effect  of  the  abandonment  and  declarations 
alone,  there  can  be  no    doubt  that   when  considered  in 
connexion  with  the  silence  and  delay  of  the  respondent,  they 
defeated  all  claim  to  a  specific  performance.     The  agree- 
ment was  to  have  been  performed  December  IW,  1816  ;  bu^ 
the   respondent  waited  until  the  mortgage  was  foreclosed, 
until  new  rights  were  acquired   by  arrangements  ^nd  pur- 
chases, improvements  made  to  $4000,  and  the  appellant 
was  unable  to  perform  specifically  ;  and  then  filed  his  bill,      «,a  |  jf^^ 
The  party  who  seeks  a  specific  performance,  must  shew  ^*«  3M,  330. 
himself  ready,  prompt  and  eager,  on  his  own  part.     There  ut,  4  Br.  Ch. 
should  be  no  delay — no  trifling.     His  claim  must  be  perfect-  ^"'-  ^^*  ^^' 
ly  conscientious  when  he  comes  into  Court.(n)     Above  all,  ehampt,       13 
the  Court  will  not  give  him  relief,  if  his  conduct  has  been  «^i  v.  Lyneh^ 
such  as  to  mislead*     The  silence  and  delay,  under  the  cir-  ^   ^^^   ^'*« 
cunostanccs,  amount  to  a  fraud  upon  the  appellant  and  those  Hatch  y.  Cobb, 
who  claim  under  him,  and  it  would  induce  a  Court  of  Equi-  1  •^•Jj;   ^^' 
ij  to  protect  them,  even  if  the  respondent  had  (mned  the     (•)     Park- 
land  5(0)  a  fortiori^  where  he  has  only  an  equitable  interest,  coV/tewi,    14 

The  Chancellor  supposes  thdt  the  appellant  has  not  pro-  •^«>^^*  ^*  ^^ 

1        1  .1     1       .    T       .  >•/•.!  1       •  .        and  cotes  there 

duced  the  least  direct  proof  of  the  respondent's  consent,  tha^  died.    Hipn- 
the  articles  should  be  cancelled.     But  this  is  not  the  point.  *o'^wv.^«r. 

*  '  wf/,    5     John. 

The  question  is,  has  the  cpm]^lainant  disproved  it  ?    The  Ch.  Rep.  184 

answer  sets  up  the  fact  of  such  consent  in  response  to  the 
Vol.  I.  91 


m 


CASES  IN  THE  COURT  OF  ERROBS 


IN   ERROR* 


ALBANY, 

April,  1823. 

WooococK 

V. 


(p)X  Mad. 
Ch.  78,  207.  2 
id.  S&4,  and 
the  cases  there 
cited.  Debates 
of  the  late  JV. 
K.  '  Conven" 
tion^  Goulds 
ed.  508,  per 
Kenty  Chan.' 
cellar*  ' 


bill.  Yoa  are  not  to  '^  stretch  ^  defendant  in  a  Court  of 
Chancery,  upon  a  niorai  ra^k^'*^  to  make  him  speak  out  voder 
pain  of  a  decree,  and  then  to  disregard  what  he  says,  unltMm 
he  produces  proof  of  it.  At  all  events,  the  assertion  should  be 
disproved  by  two  witnesses.  (liere  the  cotmnsel  examined 
the  evidence,  and  insisted  that  the  answer  was  not  diqHt>T- 
ed,  but  confirmed  by  it.)  The  party  stands  on  precisely 
the  same  ground  as  if  he  was  indicted  for  perjury,  in  this  an* 
swer,  and  the  perjury  was  assigned  in  the  part  which  insists 
that  tlve  articles  were  cancelled  with  the  respondent's  <:on- 
sent.  This  was  purely  a  question  <A'  fact.  Sappose  the 
evidence  to  have  left  the  matter  in  doubt :  In  a  case,  so 
deeply  implicating  the  moral  character  of  an  individual,  tbei 
Chancellor  should  have  avv<^ded  an  issue  at  law,  to  try  the. 
fact. 

The  Court  of  Chancery,  from  the  earliest  period  of  itf 
history,  has  been  in  the  habit  of  awarding  issues  to  try  ques* 
ttons  of  fact.  It  was  never  intended  to  give  that  Court  the 
trial  of  these  questions  ;  and,  at  the  present  day,  the  urn* 
form  practice  in  England  is,  wherever  the  case  will  adout 
of  it,  to  refer  the  determination  of  mere  questions  of  fact  to 
a  jury.  .We  admit,  that  causes  oilen  present  bq  great  a  vari* 
ety  of  points,  as  to  render  it  impossible  to  frame  an  issue  ; 
but  wherever  it  can  be  narrowed  to  a  single  point,  an  issue 
is  awarded.  Issues  ofdevisavit  vel  nonj  quarUvm  damnyiea*' 
tus^  partnership,  usury,  forgery,  and  other  questions  affec- 
ting character,  are  familiar  instances  in  that  Cottrt«(;9)  Here 
an  issue  could  easily  have  been  framed,  and  it  was  precisely 
such  a  question  as  the  Chancellor  should  have  referred  to  a 
jury,  where  the  accused  could  have  been  confronted  with  the . 
witnesses,  and  the  witnesses  with  each  other.  If,  then,  the 
Court  should  entertain  doubts,  the  cause  should  be  sent  back 
to  Chancery,  with  direction  that  an  issue  he  awarded.  Pony 
not  to  the  appellant  a  privilege  which  the  nveanest  fdon  en* 
joys ;  one  which  is  the  birthright  of  every  .^enctfji,  and  the 
distinguishing  glory  of  Ihe  common  law ;  and  which  has  ele- 
vated  the  judicial  institutions  of  those  rode  barbarians,  who 
issued  from  the  norihem  hive^  above  the  polished  systems  of 
Justinian— the  laboured  comments  and  philoaopbical  refine* 
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\iientB  of  the  Scavolaa  and  the  Ulpians  of  antiquity.     'Tis   int  error; 
hot  only  the  wisest  and  best  mode  of  ascertaining  facts  for 
ikhe  dispensation  of  jastice,  but  it  forms  one  of  the  firmest    Apr^^itm, 
hulvfVLvks  of  pubiick  liberty  ;  ^d  it  is  not  only  your  duty  as      ^•^^^y'^^ 
judges,  but  as  patriot,  to  preserve  it  for  yourselves,  and       o^^^ock 
transoait  it  unimpaired  to  posterity.  BsirM£t. 

IL  Even  if  the  respondent  was  entitled  to  relief,  the  de- 
cree is  wholly  erroneous  in  the  nature,  mode  and  extent  of 
the  relief  given. 

The  agreement  was  to  convey  one-fourth  by  qmi-claim  / 
and  the  appellant  ha\^ng  disabled  himself  from  performing, 
by  conveying  away  part  of  his  interest,  it  is  admitted  that 
the  respondent  can  have  relief  by  a  compensation  in  dama-^ 
ges'  only.  The  question,  then,  should  have  been,  what  was 
the  one-fourth  worth,  on  the  Vst  December,  1816,  withou't 
warranty,  and  subiect  to  all  the  difficulties,  as  to  titlej  which 
then  and  afterwards  existed.  Yet  the  Chancellor  decreed  ^ 
the  full  value,  as  the  measure  of  compensatibn  ;  being  equal 
to  a  conveyance  with  warranty,  and  directly  contrary  to  the 
^agreement  itself. 

1 .  The  Master  should  have  been  directed  to  deduct  the 
If  560  ;  or,  at  least,  the  respondent's  share  of  it,  with  inte- 
rest« 

2.  The  respondent's  portion  of  the  moneys  paid  to  dis- 
charge the  WtlU  mortgage. 

3.  Provision  should  have  been  made  to  secure  the  ap* 
peHant,  against  the  Lamherson  judgment. 

The  rule  in  equity  is  to  consider  what  ought  to  hav(i 
been  done  ds  done*  Suppose  the  Appellant  hsld  executed 
the  deed  on  the  \st  Dec.  1816  ;  would  this  have  protected 
him  from  contributing  his  proportion  to  the  payment  of  the 
Wells  nlor^age  and  the  Lamherson  judgment  ? 

III,  IV.  The  bill  being  merely  for  a  compensation  in  dam* 
kiges,  oug^t  to  have  been  disnlissed ;  or  if  sustained,  an  issuci 
khould  have  been  awarded,  to  ascertain  the  amount  of  dam- 
ages, where  all  the  circumstances  might  have  been  taken  in- 
to account*  In  this  case  the  respondent  knew,  before  he  fi- 
led his  hillf  that  the  appellant  had  disabled  himself  from  per- 
{[)nBiDg.    Courts  of  Chancery  have  repeatedly  said,  that 


Woodcock 

V. 
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IN  ERROR*   tbey  would  not  sustain  a  bill  for  the  mere  assessment  of  dani^ 
ages,  but  would  leave  the  party  to  his  remedy  at  iaw.(^) 

April,  1823.        ^^  ^^  ^^^^  ^^^  properly  sustained,  there  should  have  been 

aa  issue  awarded,  that  tb^  question  of  damages  might  be 

astertaihed  by  a  jury.     An  issue  is  the  usual  course  in  such 

Bjfiv»T.     cases.     The  only  instance  in  which  Chancellor  Kent  has 

(q)  Hatch  V.  sustained  a  bill  for  a  specifick  performance,  for  the  mere 

Co66,  4  VoA»,  purpose  of  liquidating  damages,  was  in  PhilUps  v.  3%oom9- 

CA.   R^  560.  r\j«i  11' 

KempttaU    v.  8(m<i\r)  and  he  there  awarded  an  issue  to  assess  the  amount* 

iS/one,    5    id, 

ttuei  there  ci-      S.  Sherwood  ^  P.  Rugglesj  for  the  respondent.     The  or- 
**^*         _       der  was,  by  the  new  arrangement,  to  have  been  delivered 
th.  Rqf,  131.  up.     To  this  arrangement  the  respondent  was  not  a  party. 
Even  before  this,  the  appellant  had  made  the  order  his  owni 
by  not  taking  the  proper  steps  to  chaise  the  parties,  and  the 
consideration  may  be  considered  as  paid.     But  the  consid- 
eration of  ^560  did  not  move  from  the  respondent.     It  wa« 
given  by  P.  Bennet  on  Pellon^  and  the  consideration  paid 
by  the  respondent  was  his  deed,  releasing  all  his  interest  to 
the  appellant.     The  case^  cited  against  the  right  to  shew 
other  considerations  than  are  expressed  in  a  deed,  merely 
restrain  a  party  from  contradicting  the  language  of  the  deed 
as  to  consideration,  but  do  not  preclude  him  from  shewing 
additional  considerations,  especially  in  a  Court  of  Equity. 
Should  it  be  said  that  the  respondent  having  no  title,  his  re- 
lease was,  therefore,  of  no  value,  we  answer,  that  if  the  ap- 
pellant's covenant  to  convey  had  been  purely  voluntary, 
(t\  14  Fet.  y^^  equity  would  enforce  it»{s)     And  the  Court  will  inter- 
1190.    Cohnan  fere  against  volunteers  in  cases  of  fraud.(/) 
Ves.  Jun!  50^      To  the  objection,  that  setting  aside  the  execution  destroy- 
1    •^«'«    ^^  ed  the  title,  we  answer,  that  setting  aside  the  execution  is  not 
Farry  1   .«9i^  setting  aside  the  Sale,  and  a  6ona^c2e  purchaser,  who  is  a  stran«< 
247*  S^^"^*!  B^**  ^®  ^^^  record,  is  not  aflected  by  setting  aside  an  execu- 
Jtfdui  CA.'325,  tion«  {n  John.  169.)     This  distinction  between  a  Judgment 
Uiere  cited.       reversed  for  error,  and  proceedings  set  aside  for  irregularity, 
(O^*^*^'  because  one  is  the  act  of  the  Court  and  the  other  that  of  the 

Cri.    326.      1  r>       t         t  I  II* 

Jitk.  40ir  p^rty^  is  connued  to  the  party  on  the  record,  or  his  attorney, 
and  not  to  an  officer  executing  the  process,  or  a  bona  Jid% 
purchaser  under  it*    This  abundantly  appears  from  the  cases 
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felled  in  pr6of  of  the  rule.     These  very  cases  hold  that  the   iHf  tRftOR* 
Sheriff  is  not  liable,  as  it  is  not  his  business  to  inquire  into 

AT  RAWV 

the  validity  of  the  writ,  but  to  obey  it.(tt)     In  Simonds  v.    ^p^i^  iq^^. 
CatUn^^v)  the  purchaser  was  thfe  attorney  of  the  plaintiff,      '^-^v-^-^ 
Hvho  is  always  chargeable  with  notice  of  the  irregularity  upon    ^°o^*^°^ 
his  own   side,    and  must   take    the    consequences.      In     BxNNEt. 
Jackson  v.  De  Lancy^(w)  Chancellor  Kent  says,  of  Burd  v.     ^^  ^  j^^^ 
Dansdale,{x)  that  "  a  judgment  revived  by  One  nihil  only,  582, 385.  3  id* 
Which  is  the  same  as  no  sUmUdons,  may  be  set  aside  for  irre*  95.  carth.  274* 
gularity,  or  reversed  on  error ;  but  the  irregularity  cannot  S^^  *  Caine^^ 
foe  noticed  collaterally  in  another  suit ;  and  that,  even  if    (to)  13  John. 
the  judgment  should,  for  that  cause,  be  reversed  or  set  aside,     V^n  2  Bin* 
a  purchaser  at  a  Sheriff's  sale  will  hold  the  land.'^     Bona  3Ck 
Jide  purchasers  ought  to  be  protected,  in  their  titles,  upon 
principles  of  publick  policy  ;  otherwise  the  hazard  of  irre- 
gularity would  deter  bidders  at  Sheriff's  sale,  and  lessen  the 
chance  of  property  selling  at  its  fair  value*     The  law  al- 
ways supposes  the  property  to  have  sold  at  its  value,  and  the 
defendant  is  not  injured*     The  money  obtained  at  the  sale 
goes  to  his  benefit,  instead  of  the  property.     The  party, 
alone,  Is  to  sufier,  who  is  guilty  of  the  irregularity.     The 
statute  cited,(v)  shews  the  sense  of  the  legislature  on  this     (p)  1/2.1.. 
subject,  as  to  the  policy  and  propriety  of  protecting  bona       ' 
Jide  purchasers.     It  provides  that  the  purchase  shall  not  be 
avoided,  though  the  Sheriff  may  have  given  no  notice  of  the 
sale,  and  gives  a  remedy  in  Chancery  where  there  is  a  de- 
fect in  title.     We  admit  the  purchaser  must,  in  an  action  of 
ejectment,  shew  both  the  judgment  and  execution.     If  the 
defendant  shews  the  latter  to  have  been  set  aside,  the  plain- 
tiff may  reply  by  proving  that  it  was  a  subsisting  execution 
at  the  time  of  the  sale. 

It  is  a  mistake,  tostippose  that  if  the  sale  is  invalidated  by 
vetting  aside  the  execution,  the  respondent's  remedy  is  gone ; 
for  under  the  circumstances  of  this  case,  the  appellant  will 
be  considered  the  trustee  of  the  respondent,  and  his  purcha- 
sing in  the  incumbrance  was  for  the  benefit  of  (he  cesttn/  que 
trust.  All  that  could  be  asked,  would  be  a  contribution  to 
isiake  the  parties  equal,  according  to  the  original  agreement* 
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0 

IN  ERROR.       Not  only  the  adjudged  cases,  but  all  the  aualogies^  hr^ 

against  the  sale  being  considered  void.    No  advantage  what- 

April,  1823.    ^^^^  ^^^  ^^  taken  of  an  irregularity  in  an  execution,  till  it  id 

v.^*^^''^^      set  aside.(z)     A  bona  fide  purchaser  of  lands  will  not  be  af- 

wooPGocK    fg^^gj  |jy  j^jjy  irregularity  of  the  SheriiOT;  for  instance,  hia 

BsHvxt.     omitting  to  exhaust  the  goods  and  chattels  of  the  party  be- 

(s)  Jaduon  fore  he  sells  his  land.(a)    A  Sheriff's  deed  cannot  be  im- 

j  h^%s^^  ®  peached  by  parol  evidence  that  the  levy  had  been  abandon- 

(a)  De  For-  ed  before  sale.(6)  The  proper  remedy  is  by  motion  to  set 
John.  127*'      9i&iiQ  the  8ale.(c)     If  an  erroneous  judgment  be  given  ia 

(b)  Jackson  debt,  and  the  Sheriff  by  force  of  ^fi*fa.  sell  a  term  of  the 
den,  17  John,  defendant,  and  afterwards  the  judgment  is  reversed  by  writ 
^^?\^S  ^^  error,  yet  the  term  shall  not  be  restored,  but  only  the  sum, 

{d)  Drury't  &c.  because  the  Sheriff  was  commanded,  by  the  writ,  to  sell 
m!       Hoe't  i''(^     There  is  a  difference  between  the  sale  of  a  term  to 
eiue,  5^  id.  91.  a  stranger,  and  a  term  extended  by  elegit.     In  the  latter 
281.    1  RoU.  case,  if  the  judgment  be  reversed,  the  term  is  void.(l) 
Abr.'il^pL  1,      'pijg  i^j^ig  derived  under  the  Sheriff's  sale,  then,  being  val- 
Woodjine^  Cro,  id,  whatever  the  appellant  paid  was  in  his  own  wrong,  the 
Backhurtt   r.  i^^pondent  was  not  a  party  to  it,  and  there  is  no  foundation 
Mayo,      Dp.  of  an  equitable  claim  for  contribution.     Besides,  a  Court  of 
Ex'eetuion,       Equity  will  not  interfere  to  enforce  contribution  in  iavour  of 
^^v    "T^"  ^  wrong-doer. (e)     In  Peck  v.  Ell%s{f)  the  Chancellor  says, 
8  Co.  191.       ^'  I  am  satisfied  the  Court  has  never  interfered,  when  the 
Y.  Inee^Cro,  pa^^y  seeking  its  aid  is  solely  and  deeply  guilty,  and  watf 
Jae.  246.         the  cause  of  leading  the  other  defendant  to  buy  an  unsound 
T.  BromUjf,  1  title."     That  is  a  strong  case  to  shew  that  the  Court  will 
^"  *m  ^*'i  °^*  order  contribution  to  a  wrong-doer. 
Mad.  Ch.  192.      [Here  the  counsel  examined  the  evidence  as  to  the  defence 
mfcoi.  isei  ^^^  ^P  '^  ^^^  appellant's  answer,  that  the  respondent  consen- 
ted to  the  delivering  up  and  cancelling  the  articles  of  agree- 
ment ;  and  contended  that  the  weight  of  testimony  was  de« 
cidedly  against  the  answer.] 

The  respondent  ought  not  to  be  driven  to  his  remedy  at 
law.    He  was  obliged  to  go  to  Chancery,  as  well  to  obtain  a 
specific  performance,  as  to  seek  a  disclosure  of  the  fraud- 
ulent manner  in  which  the  original  agreement  had  Jl>eea 
(g)  1  Jokn^  procured  and  cancelled.     In  this  respect  we  are  fairly  witlH 
^'       '  in  the  case  of  Phillips  v.  Thompson.{g) 
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The  case  last  cited  also  shews,  that  if  a  specifick  perfor-    in  error. 
mance  cannot  be  decreed,  the  Court  will  atFord  relief  by  de- 
creeing  an  equivalent  in  dannages.(A)  and  this  Court  have    ^^^^  132^, 
decided,  that  where  a  party  has  incapacitated  himself  from      s^'v^ 
conveying  the  whole,  he  should  be  decreed  to  convey  the    Woodcocb: 
part  in  his  power.(i)  Bknkkt. 

There  is  no  change  in  the  respondent's  situation;  and  if   «^\3^^g^7^ 
the  appellant  has  changed  his  situation,  or  the  title,  it  is  in  282,5.  P. 
his  own  wrong,  of  which  he  cannot  avail  himself.     In  Wa-  ^  Vvaw,*'  ^9 
ters  v.  Travls{j)  the  Ch,  Justice  says,  ''  no  man  shall  be  -^o^**-  465. 
permitted  to  say  to  another,  he  has  led  him  into  au  error  by^    qn  ^j 
holding  out  false  appearances  ;  but  the  party  deceived  must 
bear  the  loss  resulting  from  that  error." 

It  is  not  probable,  the  Lamberson  judgment  will  ever  be 
enforced  ;  but  whether  it  is  a  subsisting  judgment  or  not,  it 
ought  not  to  vary  thf  decree.  The  appellant  has  chosen  to 
take  tb^  power  into  his  own  hands  ;  and  not  only  refuses  to 
perform  the  decree,  but  acts  up  a  defence,  worse  than 
grpundless. 

An  issue  of  quantum  damnificatus  is  not  a  matter  of  course, 
but  of  discretion.  One  was  granted  in  Phillips  v.  Thomp- 
son^(k)  where  the  object  was  to  ascertain  what  damages  the  ^/^-L^  *^?'*?' 
plaintiff  had  sustained^  by  the  defendant's  lowering  his  mill 
dam,  and  also  in  entering  upon  bis  land,  &c.  digging,  &c. 
making  canal,  &c.  The  Chancellor  says,  "  the  cases  are 
numerous  in  which  the  Court  of  Chancery  has  caused  dam- 
ages to  be  assessed,  either  by  an  issue  or  a  Master,  at  its  dis- 
cretion. I  believe  the  more  usual  course  is,  where  the 
damages  are  not  a  mere  matter  of  compensation,  to  award 
an  is8ue."(/)  In  that  case  he  deems  it  most  advisable  to  (0  2  Fonbt. 
award  an  issue,  T)ut  he  says,  in  the  same  case,  "  he  has  no  1  £q^  cas.  M. 

doubt  he  can  cause  the  damages  to  be  assessed,  either  by  a  i£^'*  1'^  ^1^ 

J^  '  "^       WtM.  670.     f 

Master  or  an  issue."(m)     Chancery  has  directed  damages  Bro.  341. 
to  be  assessed  in  either  way,  at  discretion,  for  nearly  two  .-^j^.  329     li 
centuries,  and  at  least  from  1660,  to  the  present  day. (n)     Is-  id-  395. 
sues,  in  general,  are  matters,  not  of  right,  but  discretion ;  and  139  90.   Bac. 
are  only  granted  when  things  are  so  equally  balanced  as  to  ^^'      Af^rtt^ 
make  it  difficult  to  discriminate. 

These  remarks  are  alsO|  in  some  measure^  applicable  to 
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IK  ERROR*    another  objection,  that  the  Chancellor  should  have  awarded 
******        *^  *88ue  to  try  the  fact  of  the  appellant's  having  fraudulentlj 

Aprfif  1823.    <^sio<^€"^  the  agreement* 

v-^"v-^-  We  admit  tliat  if  a  defendant  plainly  and  precisely  denies 

Woodcock    ^^  assertion  in  the  bill,  and  one  witness  only  proves  the  as^ 

BxrasT.      sertion  as  positively,  clearly  and  precisely  as  it  is  denied^ 

(o)  2  Mad.  ^^  decree  for  relief  can  be  made.(o)     But  if  there  is  any 

CA.  338-9.     1  corroborative  circumstance,  attaching  more  credit  to  th© 

4tk.  649.    id,  evidence  of  the  witness,  and  overbalancing  the  credit  due  to 

£  dk  V  Hm^  ^^  denial,  a  Court  of  Equity  will  act  upon  the  testimony  of 

;tf.  S,  in  error,   one  witneS8.(/>) 

CJ^    339-40       Th®  "*'''  charges,  "  That  the  defendant,  when  alonty  or  in 
and  eases  there  company  with  P.  ^  P»  B.  jun*  one  or  both,  procured  f  rami 

C.  Bingham  the  agreement^  with  other  papers,  and  either  held 
or  secreted  the  same,  or  caused  them  to  be  desiroyedJ^ 

Without  negativing  any  fact  directly,  the  defendant  an-*, 
swers,  ^^  That  about  the^lth   Dec.  1816,  the  complainant 

« 

went  to  Ithica,  and  by  consent  of  all  the  parties^  the  agreement 
was  taken  up  and  rescinded,  the  seals  being  torn  off  by  the 
express  consent  and  agreement,  and  in  the  presence  of  the 
(q)ForthebiU  complainant^^\q) 

^^^Hiew-      ^^^  answer  thus  sets  up  new  matter;  and  the  appellant 
tort,  vid.  also  has  not  directly  denied  any  thing,  upon  this  point,  chai^d 
^ihewlrL^  in  the  bill,  which,  as  we  have  seen,  is  altogether  unsupport- 
ed by  testimony. 

There  was  no  need  of  an  issue  on  this  part  of  the  case* 
It  is  true,  where  the  evidence  is  so  equally  balanced,  on  both 
sides,  that  it  becomes  doubtful  which  scale  preponderate^  . 
(^  9,  Mad  ^^  Court  will  direct  ap  issue.(r)     But  even  in  such  a  case^ 
41^363.  the  Chancellor  has  a  right,  if  he  chooses,  to  take  upon  him- 

self the  decision  of  every  fact  put  in  issue  upon  the  record, 
though  he  ought  to  exercise  the  right  sparingly  and  tender- 
(j)  t  Mad.  \yAs)  We  admit  that  a  mistake  in  refusing;  an  issue  is  cause 

Ghm     363.  i  6  o  • 

Ves.  671.  <>f  appeal ;  and  the  Court  of  appeal  will  judge  whether 
they  think  a  contrary  course  a  sounder  discretion.(0    Buf^ 

Ch,  363.  '  if  an  issue  should  have  been  awarded  in  this,  it  would  be 
necessary  in  every  case.    A  defendant  is  not  entitled  to  ai^ 

T.    Carroll^  1  issue  or  inquiry  to  establish  a  case  relied  on  by  his  answer^ 

BaUSc  Beafy,  ^^^^  opf^itted  injproof.(tt)    The  case  of  Le  Guen  v.  Goup-.^ 
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tmeur  fy  KemhUlv)  settles  the  rule  with  great  clearness^  in  error* 
The  proposi:ion  deducible  from  that  case  is,  that  where 

there  is  great  doubt  as  to  a  fact^  the  Chancellor  usually  di-  ^^1^1^23. 

rects  an  issue  ;  but  where  there  is  a  decided  preponderance,  v^^^vw^ 

an  issue  is  useless.    He  directs  an  issue  to  inform  his  cour  Woodcock 

science  ;  but  if  that  be  already  informed,  an  issue  is  un-  Bbwnst. 

necessary.     He  will  set  aside  the  verdict,  if  against  evi-  /^v  j  j^^^ 

dence.  Cot.  436. 

No  laches  are  imputable  to  the  respondent.    He  lived  in 
Chenango^  remote  from  the  property  in  question,  and,  for 
au^t  that  appears,  received  no  information  of  the  appel*' 
lant's  attempt  to  defraud  him,  till  shortly  before  the  time  of 
filing  his  bill.     The  laches. must  be  gross  to  be  considered  as 
evidence  of  abandoning  a  contract,  especially  where  the  p^r^ 
ty  calling  for  a  specific  performance  has  no  previous  duty  to 
perform  on  his  part.(2o)  Thirteen(x)  and  19   years (y)  delay  c;^  329  ^ 
have  been  holden  gross  laches,  and  performance  refused.  But  f^cates  there 
specific  performance  has  been  enforced  in  this  Court,  after     m  i^. 
a  delay  of  16  years  ;(z)  and  it  is  uniformly  enforced  where  B^k^BaM^i 
the  delay  is  the  result  of  the  defendant's  fr&ud.fa)     It  is  J^eo/^,  62, 69. 
a  rule  that  lec^gtb  of  time  may  bar  an  equity,  but  never  cov-  sia.* ' 
er  a  frattd.(6)  («)   Waten 

We  think  the  following  may  be  laid  down  as  the  result  of  Jo&n.  450,  anitf 
the  decided  cases  on  this  subject :  "  Where  there  is  no  act  ^'  ^J^^'  ^* 
to  be  done  on  the  part  of  the  covenantee,  and  no  special  Pow.  on  Con. 
damage  arises  to  the  covenantor,  the  time  of  delay  becomes  ^n  ^  ^ea. 
immaterial,  (c)  2®^ 

On  the  whole  case,  we  contend,  1 .  That  the  respondent  W 
is  entitled  to  a  release,  and  conveyance  of  the  Fall  Creek  ^^  ^|  ?^ 
property,  according  to  the  articles  of  agreement  of  30/A  ^  Ltfr*  685# 

2.  That  the  appellant  having,  by  other  dispositions  of  the  . 
property,  disabled  himself  from  specifically  performing  the 
contract,  he  ought  to  pay  the  respondent  the  value  on  the 
day  filed  for  the  performance,  with  interest ;  and  that  the 
decree  of  the  Chancellor  ought,  in  all  things,  to  be  af^f 
firmed. 

The  decree  in  the  Court  below  should  be  for  the  com* 

ylainant  with  Gosta.    These  are  uniformly  allowed  oa  d9« 
Voft.  I.  92 
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ts  ERROR.   Cree  for  a  specific  performauce.(J)    Besides,  this  cascf  ur 
stronger  than  the  usdal  one  ;  for  here  i^  fraud. 

ALBANY, 

v^^^v^^^         J.  A,  Collier^  in  reply.     C&ses  are  cited  from  Vtsey^jwid 
Woodcock    to  show  that  Chancery  will  not  relieve  against  a  voluntary 
BxvJrsT.     S^'^*    ^"^  these  arose  upon  bills  filed  by  the  donor.     The 
rery  term  gifi  supposes  a  deNvery  \  and  there  is  a  inaiiiieBt 
Ch.  Rep,  149«  ^distinction,  recognized  by  all  the  aathorities,  between  noex- 
^oA«.  R^.  ecuted  and  executory  contract*    The  rule  is  that  equity 
Will  neither  enforce  ft  voluntary  Contfdct,  tior  rescind  it  wb€B 
consummated.     The  order  for  the  $BQO  was  not  (as  suppo- 
sed by  the  other  side)  accepted  in  payment,  but  as  security* 
We  are  told  that  the  release  from  the  Bennets  was  a  soffi* 
/  cient  consideration.    But  the*  property  had  been  sold  under 
the  judgment,  and  th^y  had  nothing  to  release ;  or  if  the  ti« 
tie  under  the  judgment  failed,  We  then  aicqoired  the  tide  by 
the  mortgage  sale.    Which  dilertmid  will  the  respondent 
choose  ?  But  he  never  had  the  title.     The  deed  from  Phm- 
ehas  Bennet  t^as  deHvered  as  hn  esCfoW^  and  the  condition 
Was  never  fulfilled.     The  equity  Of  redemption  continued  in 
Phinehas  Benneti    Nor  is  the  release  mentioned  in  the  ar^ 
tides  as  any  part  of  the  consideration  ^  and  the  anthorittea 
cited  in  the  opening  prove  that,  for  this  fedson,  it  cannot  be 
shewn  to  be  a  part  of  the  consideration  by  parol  evidence. 

But  the  circumstances  of  the  parties  underwent  such  a 

change  after  the  contract  as  renders  its  enforcement  inequita* 

(0  9  John.  blc.     Waters  v«  TVavu,{e)  cited  by  the  respondent's  counseli 

^^      *         will  not  suppoft  the  position  assumed.     There  the  defendant 

retaining  part  of  his  interest,  the  complainant  ofibred  to  ac^ 

cept  it  iir  lieu  of  the  whole.     The  case  oiKtmpshall  t«  Sume^ 

Ch^l^  ^\^^  ^f^  therefore  remains tinanswercd.     The  case  of  Philips  ▼. 

(^5  1  Jo^  Thompson,{g)  was  a  bill  to  enforce  a  contract  within  the 

^■*  ^'   statute  of  frauds,  and  is  put  by  the  Chancellor  upon  tho 

ground  that  the  pafty  had  no  adequate  remedy  at  law.    He 

awarded  an  issue  of  quantum  damnificaius.     But  in  the^^ria* 

cfpal  case,  there  was  h  total  change  as  to  the  title. 

The  cases  cited  for  the  respondent,  as  to  purchases  qpoo 
judgments  afterwards  set  aside  for  error,  do  not  apply.  Tliere 
the  purchase  is  made  under  «  subsisting  judgment  and  exectt" 
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iioa ;  and  Lord  Coke  pots  it  upon  the  ground,  that  though   iv  VRROa* 
the  judgment  be  reversed,  the  ei^ecution,  which  is  a  collateral 
act,  remaios  good.     The  Supreme  Court(A)  did  no  more    ^p^.^^  jq^^ 
than  to  adopt  the  rute  of  Lord  Coke^    On  reversal  of  an      v-^^v-w^ 
outlawry,  the  party  is  restored  to  his  goods  in  whosesoever    Woodcocic 
hands  they  may  be  found,  ai)d  by  whatsoever  consideration^      Bsnitst, 
Jthough  sold  by  the  J^ing  \  for,  by  the  reversal,  it  is  as  if  no      .^.  ^  j^^ 
outlawry  had  ev^r  been,  and  there  is  no  record  pf  it.(i).  The  535. 
Court,  in  B/re  v.  Woodfine^{j  )  in  comparingthis  to  tl^e  case  e(ue!cro\El^, 
•f  sales  by  a  Sheriff  under  a  judgment  which  is  afterwards  ^^' 
reversed,  say  it  is  not  lii(e  such  a  case  ;  '^  for  the  Sheriff  sells 
it  by  authority  of  law  to  levy  the  money ;  and  there,  if  the 
judgment  be  reversed,  the  party  shall  be  restored  only  to  (he 
money,  and  not  to  the  term,  for  he  lost  it  not  by  the  judgr 
tnent ;''  thus  recognizing  the  distinction  of  Lord  Coke.     The 
whole  extent  of  the  othercases  cited  by  the  respondent's  coun- 
sel is,  that  the  judgment  and  execution  are  a  protection  to 
the  party  till  set  aside  or  reversed,  and  that  you  cannot  im- 

/  peach  the  execution  collaterally .C^)     6ut  executions,  set  55^^^  ^^'^''^ 
aside  for  irregularity,  become  nullities,  aqd  leave  the  case  as     (0  Cautiy. 

» if  none  had  i88ued.(/)    In  ejectment,  the  party  may  shew  the  se^TiUtwk, 
want  of  a  venditioni  exponas.^m)    The  c^e^ofJqck^onY^  58-9. 
Vanderheyden^^n)  establishes  merely  that  the  defendant  can-  Pmur  T?!vee. 
not  shew  collaterally  in  an  actioQ  of  ejectment,  that  execu-  ^  IqJ^zImJ 
tion  was  withdrawn  before  the  sale ;  th^t  the  party  should  Me  rf  GUtneat 
have  applied  directly  to  set  aside  the  sale.     The  Court  ^ay  ^iJt  ^'**' 
the  sale,  because  this  was  the  only  part  of  the  proceedii)gs     (n)  VtJ[$hn 
complained  of*    The  execution  wa^  regtklar* 

It  is  said  that  public  policy  demands  the  protection  of  the 
purchaser;  but  if  the  sale  had  been  set  aside,  as  intimated  in 
the  last  case,  where  would  have  been  the  rights  of  the  purcha-  . 
ser?  Suppose  an  execution  without  a  judgment,  and  a  sale  in 
a  remote  county,  where  the  purchaser  could  not  have  accesa 
to  the  record,  or  suppose  the  goods  of  a  stranger  f^ve  seized  and 
sold,  the  reasoning  from  public  policy  eqqally  applies.  Yet  the 
purchaser  would  acquire  no  title.  Why  was  the  execution 
in  this  case  set  aside  ?  It  had  spent  its  forcOf  The  land  ha4 
been  sold,  and,  according  to  the  doctrine  contended  fo;^  the 
title  W9S  irredeemably  gone.  Why  give  tlie  defendants  ifi  t\^ 
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1^  ERROR*  execution  the  mere  shadow  of  relief,  when  the  substance  wat 
denied  ?    If  the  purchaser  was  to  be  protected  at  all  events,' 

April,  18^    ^^y  ^^^  ^^'^®  ^^^  execution  ?     In  fiurcf  v.  Dan9dale,{o)  a 

^^"^''"^^     venJffiom  €xjDona5  had  issued  irregularlj,  and  the  Cqort  al- 

Woodcock    j^^^j  ^^^  objection  to  bf  taken  collaterally,  and  held  that  th^ 

BxNNKT.      purchaser  acquired  no  title  ;  and  in  Sheafe  v.  Ontily{p)  <be  ti- 

(o)  2  Sin-  *'^  ^^  ^  bona  fide  purchaser  failed  for  want  of  a  proper  retom*. 

«idyri2cp.  80.  A  purchaser  at  SherifT's  sale  must  risque  the  execution  be- 

iJ^M^'-- ing  is^ied  by  Iheaathority  of  tbe  Court. 

But  the  property  and  the  contract  were  abandoned  by 
the  respondent.    (Here  the  counsel  considered  the  evidence 
{q)  3  ./Ma.  upon  this  point.)     In  Ballard  v,  Walker ^{q)  the  Court  hel<( 
tV.  W.  that  4  years  having  elapsed  from  the  date  of  the  agreement* 

before  the  plaintiff  gave  notice  to  the  defendant  that  he 
should  insist  on  the  contract,  and  5  year^  before  be  tender- 
ed a  performance  on  his  part,  they  would  presume  that  the 
parties  had  rescinded  the  contract ;  and  though  the  defen- 
dant had,  within  a  year  after  the  contract,  sold  the  land  to 
another,  thereby  incapacitating  himself  to  perform  it,  yet 
this  was  holden  insufficient  to  control  the  legal  presump* 
tion  that  the  contract  was  rescinded*  In  equity,  we  repeat, 
the  party  seeking  a  specific  performance,  must  shew  himself 
eager ^  prompt^  desirous.  The  aid  of  the  Court  will  be  de- 
^  nied  where  there  is  any  particular  hardship^  surprize  or  mis^ 

takey  or  if  tlie  contract  is  waived  by  parol^  or  if  the  case  is 
suspicious  or  doubtful,  or  become  unreasonable  by  matter 
W   r^   *  ex  post  facto.{r)    Could  the  Court  below,  in  the  spirit  of 
lyfia.     Com.  these  rules,  have  lent  its  aid  in  this  case  ?    Ought  not  tbe 
nk  ^C^%  respondent  to  have  been  turned  over  to  his  remedy  at  law, 
C,n.  1  Johtu  to  enforce  a  claim  which  was  reduc^  to  one  6f  damages 

305.  1  Ke».  Tlie  only  remainii^  point  which  we  propose  to  notice  in 
f^et.  22ai  the  reply,  relates  to  the  extent  of  the  relief  granted,  and 
the  rule  of  damages  adopted.  If  a  party  had  covenanted  to 
give  a  quit  claim  deed  of  land  heavily  incumbered,  and 
upon  bill  filed  for  a  specific  performance,  the  Cbanceilor 
had  decreed  a  deed  of  warranty,  with  a  covenant  'agahnt 
prior  incumbrancesj  the  good  sense  of  every  ftuai  in  ffae 
f:oipmunity  would  revolt  at  the  decision  ;  and  yet  wlttit  |p 
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M  grating  to  our  ears  in  the  abstract,  has  been  literally  ih  error* 
done  in  this  case — nay  naore — ^a  specifick  performance  be- 
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ing  impossible,  the  Chancellor  has  proceeded  to  award  dam-  ^p^^  -^^^s. 
ages,  as  if  such  a  deed  with  covenants  had  been  executed,     v.-^'v-w 
and  the  titte  had  failed.     We  claim,  if  full  effect  is  given  to    Woodcock 
the  articles,  (and  we  think  upon  the  most  manifest  princi-      Bmnbt. 
pies  of  equity)  that  the  $5^0  be  deducted  from  the  damages, 
and  that  the  respondent  contribute  his  proportion  of  the 
Wells  mortgage  and  the  Lamberson  judgment. 

WooDWORTH^  J.     The  first  objection  js,  that  the  consid-      Valoable  or 
eration  stated  in  the  agreement,  has  not  been  paid.  So  far  as  ™  ^"iderutkiii 
respects  the  order  drawn  on  Pelton^   this  is  true.      It  is  ndeessary. 
equally  clear,  as  a  general  rule,  that  the  instrument  on  which 
a  party  sepks  relief  in  equity,  will  not  be  specifically  en- 
forced, unless  it  be  supported  by  a  valuable,  or,  at  least, 
what  equity  calls  a  meritorious  consideration.      (1   Mad, 
126.  4John.Ch.  500.) 

The  appellant  cannqt,  however,  rest  his  defence  on  this      ^'*®    ^^' 

*^*''  -17  7  .  g^ence  not  ui- 

^round  ;  for  having  accepted  ^  draft  on  Pelton,  he  was  ed  to  enforce 
bound  to  use  ordinary  diligence,  before  any  legal  pr  just  ^^   Felim 
claim  could  arise  to  demand  payment  of  the  drawer.     It 
does  not  appear  that  notice  was  given  to  Benrnt,  or  any  re- 
quest ever  made  afterwards  for  payment. 

Indeed,  it  is  evident  the  appellant  did  not  consider  the      Order    not 
order  as  the  source    of  indemnity.     The  questionable  na-  source  "^f  ia* 
ture  of  the  title  acquired  at  the  Sheriff's  sale,  shortly  after,  demnitj. 
pointed  out  the  expediency  of  obtaining  title  under  the 
jnortgage,  an4  to  that  object  his  views  were  directed.     He 
cannot,  therefore,  now  be  permitted  to  resist,  the  respon- 
dent's claim,  on  the  ground  that  the  consideration  was  not 
actually  paid  ;  when  by  his  laches  he  has  exonerated  him, 
and  by  the  course  he  pui^ued,  manifested  an  intention  not 
to  consider  the  first  contrjEict  any  longer  obligatory. 

I  will  therefore  proceed  ^o  examine  the  question,  wheth-  Whether 

er  the  purchase  under  the  execution  vested  a  valid  title  in  dejTth^ez^- 
the  appellant.     The  agreement  to  convey,  had  reference  ^    ?»▼«  * 
mif/  to  the  title  then  held,  and  cannot  be  applied  to  any 
fubseqtttfidy .  acquired* 
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117  ERROR.       There  is  no  allegatioD  that  the  respondent  claims  relief 

on  the  ground  that  the  appellant  afterwards  procured  titlo 

April,  1823.    V  purchase  under  the  mortgage.     It  is  well  settled,  tbair 

v-^'v-w/     every  material  allegation  should  be  put  in  issue  by  tbe^^ 

WoopcocK    pleadings  ;  and  no  interrogatories  can  be  filed,  which  dp 

Beniixt.     not  arise  from,  or  relate  to  some  fact  chafed  in  the  com- 

Tver         -  P'^^"*'^^'^  '^*1'*     {James  V.  M^Ktrnon,  6  John^  543.)     Ad- 

terial   alleg^n-  mittlng,  bowever,  that  the  respondent's  bill  embraced  the 

lion  should  be  •  j      xi.  x  -i.     ^      u        •  u 

put  in  issue  by  Purchase  under  the  mortgrge,  no  equity  could  arise  wlicm- 
|rieadiQ§8,  ty  the  respondent  can  claim  the  benefit  of  any  interest  in 
that  purchase  ;  for  it  is  fully  proved  that  he  declined  pay- 
ing any  part  of  the  purchase  money  due  on  the  mortgage, 
and  repeatedly  expressed  himself  satisfied  with  the  title  be 
expected  to  derive  from  the  appellant  ;  that  he  would  not 
exert  himself  to  raise  the  money,  nor  give  himself  any  con« 
cern  on  that  subject.  Having  thus  voluntarily  chosen  to  re- 
pose himself  on  the  title  acquired  at  the  Sheriff's  sale,  he 
must  abide  the  decision  on  that  title. 

If,  then,  the  appellant,  at  the  time,  had  no  title,  there  is 
nothing  upon  which  a  decree  for  specific  performance  can 
operate.  The  execution  was  set  aside  by  the  Supreme 
Court  for  irregularity,  at  the  August  term,  1816.  Whether 
this  would  invalidate  the  purchase,  has  not  been  expressljf 
decided  in  our  Courts. 
Sale  not  a*      It  js  well  settJed,  that  where  a  judgment  is  reversed  for 

Toided  where  .i         i  i      ^i  ..•        .    ii  t  - 1    i     ^^ 

jad?meiit  set  error,  the  sale  under  the  execution  shall  not  be  avoided.  (8 
•side  for  error,  q,^^^  jgg^  Manning^ s  case.)  The  reason  given  is,  that  great 

inconvenience  would  follow  a  contrary  doctrine,  so  that 
none  would  buy  of  the  Sheriff  in  such  cases,  and  execution 
of  judgments  would  not  be  done.  In  8  Coke^  284,  it  was 
held,  that  if  an  erroneous  judgment  is  given,  and  the  Sheriff 
by  force  of  a  Jleri  facias,  sell  a  term  of  the  defendant, 
and  afterwards  the  judgment  is  reversed  by  writ  of  erroB, 
yet  the  term  shall  not  be  restored,  but  only  the  money  ; 
because  the  Sheriff  was  commanded  and  compelled  by  the 
King^s  writ  to  sell  it.  (2  Bae.  506.)  The  uniform  cur- 
rent of  authority  sanctions  this  doctrine. 
OtfaerwiM  •  ^^^  there  is  a  marked  distinction  between  judgments  re^ 
as  to  irre^.  versed  for  error,  and  executions  set  aside  for  irr^ulantji 

lantj.  •^ 


51^  tHfi  STAtE  OP  JfEW-lrORK-  .  735 

\n  the  latter  case,  the  partj  is  never  excused,  if  theirregu*  in  error* 
tarity  be  such  as  renders  the  process  void.     One  case  is  the 

fault  of  the  party  himself^  the  other  is  considered  the  error  Aprfi^f^ 
of  the  Court.     (2  Wih.  385.     Roe  v.  Milton^  1  Lev.   95.      v^^-v-w 

Carih.  275.)     It  is  held,  that  by  vacating  the  judgment,  it  ^'oo'>cocjt 
IS  as  if  it  never  bad  been.     (2  Bac.  tit.  Extcution^  740.  1      BKNimt. 
Ijev,  95.)     In  Parsons  V.  Lloyd.  (3   Wih.  345,)  De  Grey. 

'  •  ■  «•  Difference 

Chief  Justice,  observes,  "  there  it  a  great  difierence  be-  between  errd- 

tween  erroneous  process  and  irregular,  (that  is  to  say  void)  Regular'"  pro- 

pk-ocess.     The  first  stands  valid  and  gpod  until  it  be  revert-  ^^^ 

ed  ;  the  latter  is  an  absolute  nullity  from  the  beginning. 

The  party  rtiay  justify  under  the  first,  until  it  be  reversed  \ 

but  he  canhot  justify  under  the  latter,  because  it  was  hid 

own  fault  that  it  was  irregular   and  void  at  first.''     This 

distinction  may  serve  to  explain  the  cause,  why  a  party  can 

be  restored  to  property,  sold  under  an  irregular,  which  is 

tonsidered  a  void  eAectdioiu    With  respect  to  acts  done  un« 

der  it,  or  any  protection  derived  from  it,  it  is  the  same  as 

if  there  had  been  no  exe  cution.     Not  so  on  a  reversal  for 

turfor.     There  the  execution  is  valid  to  the  time  of  reversal. 

It  confers  a  right  on  the  Sheriflf  to  sell,  and  sanctions  all  le-* 

gal  acts  done  under  it. 

But  it  has  been  contended,  that  in  either  case,  the  purcha-     Sale  utidAi' 
Ser  is  equally  innocent,  and  has  no  knowledge  whether  there  •^^^^'^^t*^  ""^ 
is  error  or  irregularity.   This  reasoning  is  undoubtedly  plau-  cbaMr,ma7b« 
sible,  but  while  we  are  considering  the  reason  of  the  rtlle,  it  *^^ 
must  not  be  forgotten  that  the  wisdom  of  the  law  is  atten^ 
tive  to  the  rights  of  all  parties.     Would  it  not  be  Unreason* 
&ble  (and  I  will  subsequently  shew  it  unnecessary  for  the 
purposes  of  equal  justice)  to  push  the  doctrine  to  the  extent 
^bntended  for  ?  The  plaiutiflT  in  an  irregular  execution  cannot 
justify  the  imprisonment  of  the  body  of  the  defendant,  be^ 
cause  it  is  considered  void.     Why  should  not  his  property 
be  equally  protected  ?    If  the  remedy  is  only  against  the 
plaintitr,  who  has  abused  the  process  of  the  Court,  in  many 
Cases,  it  might  be  worse  than  the  disease.     It  is  here  proper 
to  observe,  that  the  rule  setting  aside  the  execution  in  this 
tase,  states  the  cause  to  have  been  tot  irregularity  merely*     **ofmofrtil* 
Such,  I  believe,  is  the  general  form  of  entry  in  our  Cog4S)  proc^ 


Woodcock 

V. 
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iK  ERROR.    H^hether  the  facts  make  out  a  case  of  void  or  voidable  ffoctstl 
When,  however,  the  term  irregularity  is  used*  aul  udcx- 
Apra,^l823.    pl^ii^c^9  i^  ihMst  be  understood,  as  in  Pdrsons  v.  Ltoydy  be* 
fore  cited,  and  refers  to  void  process*     If  there  had  been  no 
explanation  of  the  rule,  the  eifecution  would  have  been  con- 
Benhst.     sid^red  void,  and  the  proceedifags  under  it  a  nullity.     Thisi 
Term   trre-  *^  ^®*'  settled  in  Read  v.  Markka  (3  John.  523,)     In  that 
kviarihf^  what  case,  goods  had  been  taken  add  sold  on'  an  execution,  which 
"**"'*         Was  afterwards  set  siside  for  irregularity.     It  was  held  that 
th6  execdtion,  being.irregular,  was  a  nulRty,  and  that  the 
time  when  the  statute  of  limitations  he^tk  to  run,  was  from 
the  first  taking  of  the  gddds,  and  not  from  fh^  time  when  the 
execution  was  set  aside.     In  the  opinion  of  the  Court,  it  is 
'  laid  down,  that  the  case  could  not  be  disStinguished  from  that 
of  Parsons  v.  Lloydy  and  that  the  execution  beihg  admitted 
to  be  irregular  and  unexplained,  is  to  be  considered  as  void. 
But  the  ground  of  irregularity,  in  the  present  case,  doe* 
appear.     The  appellant,  in  his  answer,  says  it  was  because 
the  execution  issued  after  a  year  and  a  day,  without  scire /ct" 
cias.    I  have  not  discovered  any  eviclence  expressly  to  prove 
tliis  allegation.     It  seemed,  however,  on  the  argument,  to  be 
a  conceded  point.     The  invalidity  of  the  title  Was  conten- 
ded on  that  ground.     By  the  testimony  of  Phinehas  Bennei, 
it  appears  that  the  appellant  informed  him  the  execution  was 
set  aside,  because  the  judgment  had  not  been  revived  against 
one  of  the  defendants,  who  had  been  dead  more  than  a  year 
and  a  day ;  and  that  it  was  understood,  by  the  appellant,  fiie 
respondent,  and  the  witness,  that  the  title  derived  under  the 
sale  would  not  be  invalidated  by  Che  order  of  (he  Court  set* 
ting  aside  the  execution. 

Benjamin  Pelion  testifies,  that  Richard  W.  Pelion  died 
on  the  9th  day  of  December j  1812.  The  legal  effect  of  this 
latter  irregularity  was  .not,  as  I  remember,  noticed  by  the 
counsel :  the  argument  was  confined  to  the  former. 

On  this  state  of  facts,  the  validity  of  the  sale  turns  on  the 

Whether  the  question,  whether  the  execution  is  to  be  considered  as  void  or 

void,"beb<*Mi"  voidable,  more  than  a  year  and  a  day  having  elapsed  after 

tcr  year  and  judgiAent,  and  before  execution,  and  there  having  been  no 

revival  by  scire  facias*    I  am  of  opinion  that,  for  this  cause. 
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\he  execution  was  voidable  merely  :  that  all  legal  aicts  done 
under  it,  before  it  was  set  aside,  were  valid ;  and,  consequent- 
ly, the  sale  cannot  be  impeached  on  this  ground. 

In  the  case  of  Jackson  v.  Robins,  (16  John.  537)  the  pre- 
sent Chancellor  considered  the  effect  of  irregularity,  where  a 
judgment  had  not  been  revived  by  scire  facias.  The  decis- 
ion was,  that  it  was  hot  competent  to  u!^e  it  collaterally,  in 
an  action  of  ejectment.  He  observes,  "  the  better  opinion 
is,  that  if  execution  issue  without  any  scire  facias,  the  sale 
under  it  would  not  be  void.  It  might  have  been  voidable,  and 
liable  to  have  been  set  aside  by  the  Supreme  Court,  as  irre- 
gular. But,  until  that  was  done,  the  title  would  have  stood.'' 
It  will  be  seen  here,  that  this  was  not  the  point  before  the 
Court.  The  intimation  that  the  title  might  be  affected  by 
Betting  aside  the  execution,  is  rather  a  suggestion  in  thQ 
course  of  argument,  than  the  result  of  any  decided  opinion 
formed  on  the  subject.  Indeed,  if  we  attend  to  the  defini- 
tion of  voidable  process,  that  it  stands  good  until  reversed, 
and  can  only  be  reversed  on  application  of  a  party  to  the 
'suit,  we  shall  arrive  at  a  contrary  conclusion.  A  stranger, 
in  such  a  case,  who  becomes  a  purchaser,  will  be  protected. 
When  his  title  was  acquired,  the  execution  was  valid.  He 
cannot  be  affected  by  subsequent  acts, over  which  he  had  no. 
control. 

In  Jackson  y*  Bartlet,  (8  John.  361,)  it  was  held,  that 
though  the  execution  may  have  issued  a  year  and  a  day  after 
judgment,  without  revival  by  sci.  fa.  it  was  only  voidable  at 
the  instance  of  the  party  against  whom  it  was  issued  :  It 
was  a  good  authority  for  the  sale. 

So,  also,  in  Reynolds  y.  Corp  ^  Douglass,  (3  Caines,  271) 
it  is  laid  down,  "that  "  if,  instead  of  bringing  debt  or  scire 
facias  on  the  judgment,  the  plaintiff  sues  out  a  ca.  sa.  the 
Court  will  set  it  aside  ;  but  it  has  often  been  adjudged,  and 
it  is  well  settled,  that  the  party  is  not  responsible,  in  trespass, 
for  suing  out  the  ca.  sa.  for  that  the  execution  was  voidable, 
only,  and  was  a  good  justification  until  reversed.  I  think, 
therefore,  it  may  be  safely  concluded,  that  this  was  not  such 
an  irregularity  as,  in  any  manner,  tp  affect  the  sale. 
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April,  1823. 

Woodcock 

V. 
BENNEt* 


A  stnuigel' 
protected  in 
his  purchase 
tinder  a  voithi* 
hie  Ji.  fit. 


isS  CASES  IN  THE  COURT  OF  ERROftS 

IN  ERRoa.        The  other  groand,  that  Richard  W.  Pellon  died  after  judg- 

ment)  and  before  execution,  presents  a  question  very  difler- 

Aprii,  18©.    ®"*^  ^^  ^^  faature  and  consequences,  from  the  former.    This 

J^-^^v^^^      I  will  brifeflj  consider.     The  question  here  will  be,  whefher 

ooDcocK     ^^  execution  was  not  necessarily  void,  at  the  time  it  issued^ 

BjsjrvBT.     inasmuch  as  it  directs  the  sale  of  a  defendant's  property, 

Whethei"  roid  ^^^  ^**  ^^^  ^^^^  ^"  existence,  without  first  calling  on  his 
by  defendanrs  representatives,  to  whom  that  property,  if  he  had  any,  mast 
bftve  passed,  and  who,  being  strangers  to  both  judgment  and 
execution,  had  no  day  in  Court  to  shew  &at  the  process  waft 
either  voidable  or  void. 
If  agunst      If  the  execution  had  been  against  the  goods  and  chattels, 
chattels,       it  <>iily9  ^^  would  have  been  regular  \  for,  at  th^  common  law, 
woold     have  the  charge  upon  the  judgment,  being  personal,  survived  ;  56 
that  where  there  are  two  or  more  defendants  in  a  personirl 
action,  and  one  dies  after  judgment,  execution  may  issii^ 
against  the  survivor,  without  ^' scire  facias  •     The  execution, 
however,  mu?t  be  taken  out  against  all  the  defendeints  ;  oth- 
erwise it  will  not  be  warranted  by  the  judgment     (1  Lord 
Raynwndy  244.     1  SaL  319.     2  Tidd,  1029.)     The  reason 
given  is,  that  there  is  no  alteration  of  the  record^  nor  anjr 
new  party  made  liable  to  the  executiofi. 
The  charts      The  charge  upon  the  judgment,  as  to  the  personalty,  sur- 
MDiSty  sum"  viv^d  against  Benjamin  Pellon  ;  the  executor  of  Richard 
red  against  B.  ^as  Qot  liable  at  law.     If  he  had  been,  then  a  scire  faciaM 
had  been  requisite,  to  make  him  a  party  to  the  judgment. 
Whereajeu  Tiie  general  rule  is,  that  where  any  new  person  is  to  be  bel* 
'^aerdl  issue,  ter  or  worse  by  the  execution,  there  must  be  a  scire  facias* 

*~iii^*^''^  {P^»^^^*  B^^^^y  1  "Satt.  3 19-) 

ClMirge  be-      In  this  case,  the  charge  was  on  the  resilty,  and  did  noi 

dS  Tot^^sar*  «tti^i^^  ?  the  lands  of  both  defendants  were  holden,  the  cxe- 
▼!▼«•  cution   issued  against  both  ;  the  right  and  title  of  t>ath 

were  sold,  and  conveyed  by  the  SberifT  to  the  a^peltant. 
For  aught  that  appears,  at  the, time  the  judgment  was  reti" 
dered,  the  deceased  defendant  had  equal  title  to  the  lot  with 
the  survivor.  This  execution,  then,  was  manifestly  irrega- 
iar,  for  we  have  seen  that  a  strkngcr  cannot  be  afiected  with* 
out  making  him  a  party. 
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A  scire/aciaa  ought  to  have  issued  against  the  survivor,  in  error, 
to  show  why  the  plaintiff  should  not  have  execution  against 
him  of  his  goods  and  chattels,  and  of  his  lands  and  tene-    ^    .j^  ^^^^ 
meots ;  and  against  the  heirs  and  terre-tenants  of  the  deceased,      ^.^-v-v^ 
to  show  why  the  plaintiff  should  not  have  execution  of  the    Woodcoc* 
deceased^s  lands  and  tenements,  without  mentioning  any     BsirNtT. 
goods.  (2  Ttdd,  1033.  2  Saimd.  72.) 

I  apprehend  the  reason  why  an  execution  is  considered      An    exeea* 
voidable  merely,  when  issued  on   a  judgment  where  no  **°5tofc^^*-^ 
change  of  parties  is  required,  and  that  an  execution  is  void,  able    mereij, 
when  issued,  to  charge  the  lands,  after  the  death  of  the  de-  ",  q,*^rty*^ho 
fendant,  without  scire  facias^  will  be  apparent  on  this  further  is^naroid  it. 
consideration :    the  term  voidable  implies,  that  there  is  « 
party  who  may  avoid.     When  issued  after  t^  yearaod  a  day, 
and  the  parties  not  changed,  the  defendant  may  or  may  not, 
at  his  election,  raise  the  question  of  regularity.    «Tbe  law 
.permits  the  plaintiff  to  issue  it,  and  considers  it  r^ular  at 
the  time  of  issuing,  subject  to  be  defeated,  on  the  applica- 
tion of  the  defendant.    If  he  apply  before  execution  exe^  rert^t^ioT" 
cuted,  the  sale  will  be  arrested,  and  all  proceedings  under  it  otherwue  it  is 
cease ;  if  he  lie  by  until  after  sale,  then,  on  the  principle  to  a  bona^jur 
that  the  execution  is  erronedus  process,  and  good  until  rQver-  p^y«lw^r» 
sed,  he  cannot  recover  the  goods  sold :  he  can  only  call  oa 
the  plaintiff  for  the  money  recovered.     In  the  other  case„ 
the  act  of  issuing  the  execution  was  not  warranted  by  law. 
This  forms  the  substantial  distinction  between  void  Bjod  void' 
able  processjr 

The  rule  is  correctly  laid  down  in  Luddington  y.  Pecb^  (2     ^^i|^-  ^^ 
Con*  Rif.  7Q2)  by  Qould^  Justice  : ''  the  irregularity  must  be  ^  ibafl  be 
in  the  process  itself,  or  in  the  mode  of  issmng  it ;  it  canmM:  regular,       ia. 
be  irregular  when   sued  out  according  to  the  established  C^^*^ 
course  of  practice.^'     If  the  state  of  facts  existing  at  the  time 
the  process  issued,  be  such  as  to  render  it  unlawful,  that  is 
fufficient.     We  are  not  to  understand  by  appearing  irregular     When  irre^- 
on  the  face  of  the  process,  that  the  irregularity  is  stated  in  ^•'^  •»  *<«/?*♦ 
the  writ.     It  frequently  appears  by  reference  to  extrinsick 
circumstances.     Thus,  a  writ  tested  and  returnable  out  of 
term,  is  irregular.     When  and  where  thfe  terms  are  held  by 
lair,  and  how  long  the  Court  vf^s  in  sesrion,  if  not  Btate4  in 
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IK  ERROR*   the  tvrit ;  a  knowledge  of  this  is  derived  from  other  80ii6Ce% 
** and  yet  it  may  truly  be  said  the  writ  is  bad  on  the  face  of  it* 

Ap^fi  ^823    ^^  ^^  ^^  present  case,  on  reading  the  writ,  it  does  not  ap- 
-^^/"'^      pear  that  Richard  fV.  Pelton  was  dead,  but  the  fact  was  so  ; 

WooDCQCK    knowledge  of  the  fact,  is  derived  aliunde. 
BsirvET.         The  execution  may  be  said  to  be  irregular  and  void ;  for 
it  directs  to  levy  on  the  goods  and  chattek  of  a  person  not 
in  being,  and  for  want  thereof,  to  cause  the  amount  to  be 
made  of  his  lands,  which  may  have  been  held  by  persons 
stf^ngers  to  the  judgment,  and  ignorant  of   the  proceedings. 
This  doctrine  is  fully  recognized  in  Morton  v^ike  UrveAtn-^ 
ants    of  Croghan^  {"20  John.  106,)  where  it  is  held  that  a 
judgment  creditor,  who  proceeds  to  enforce  his  lien  jpn  real 
estate,  if  it   become  necessary  for  that  purpose,  to  revive 
the  judgment,  must  make  all   the  terre-tenants  parties  to 
the  scire  facias. 

Independent   of  adjudged  cases,  on    the  distinction   of 
void  and  voidable  process,  it  seems  to  me  that  to  sanc- 
tion such  ^a  proceeding,  would  be  an  invasion  of  one  of 
the  great  principles  upon  which  our  security  depends  under 
a  government  of  laws ;  that  no  person  shall  be  put  out  of  his 
freehold,  or  lose  his  goods  and  chattels,  unless  he  be  dulj 
brought  to  answer,  or  be  forejudged  of  the  same,  by  due 
eourseof  law.  (1  R.  L.  47.)     It  is  undoubtedly  in  support 
of  this  principle  that  the  cases  hold  a  decided  and  unequiv- 
ocal language ;  not  that  in  case  of   the  death  of  a  defend- 
ant after  judgment,  the  plaintiff  may  or  must  issue  a  scire  fa- 
cias^ but  as  in  2  Saund.  6,  n^  1,  he  cannot  have  extculion 
against  the  defendant  without  a  scire  facias.  So  also  ia  6  Bacm 
1 1 2,  tit.  scire  fadas^  it  is  laid  down,  that  one  who  ia  no  party 
to  the  record  or  judgment,  shall  have  no  writ  of  jtxecuiiom^  but 
a  sci.fa.for  the  alteration  of  the  person  altereth  the  process. 
Xo  answer     It  is  no  answer  to  say,  that  one  of  the  defendants  was  Hving^ 

that  one  de<eQ-'  ^fao  mightavoid  the  executio;i,andha9^in  fact,  procured  it  to 

t  wni  liv- 

d^  be  set  aside.  The  objection  is,  that  the  law  forbade  the  issuini^ 

it,  so  as  to  aJfTect  the  representatives  of  the  deceased  defisn- 
dant.  The  survivor  did  not  represent  their  rights,  nor  could 
he  by  any  act,  as  co-defendant,  surrender  them.  l<leitfaer  can 
it  be  successfully  contended,  that  this  execution  was  mer^ 
ly  voidable  as  to  Benjamin  Pelton  ^  because,  if  the  doctrine 
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I  have  advanced  be  correct,  it  follows  that  the  execution,  ih    ^n  error. 
Mo,  and  not  in  part,  is  void.     It  is  a  settled  and  inflexible 
rule,  that  the  execution,  as  issued,  must  be  warranted  by  the    ^    j^^  jggj 
judgment.  (2  Ttrfrf,   1029.)     Now,  if  it  be  shown  that  this      s-^-v^w/ 
execution  was,  at  leasts  void  as  it  respected  Richard  W.  Pel"        oodcocm 
ion,  it  cannot  be  said  to  be  warranted  by  the  judgment.     I      Bjbhhut. 
am  not  aware  of  any  qualification  to  the  rule,  by  which  pro- 
cess confessedly  void  in  one  material  part,  can  be  upheld  and 
suppoi^ed  as  valid  for  the  residue. 

If  this  judgment  had  been  against  Richard  W.  Pelton  sole-       lExecution 
ly,  it  would  not,  I  think,  be  ui^ed,  that  after  his  death,  an  "  ^Je^1melrf 
execution  could,  by  authority  of  law,  issue  in  his  name,  un-  defendant, 
less  it  be  tested  in  his  life  time.     (2  Tidd,  916.  7  D.  ^  E. 
20.    1  Bos.  4^  P.  571.       Vid.  1  Ves.  195.)     As  the  charge 
upon   the   judgment  does  not  survive  as  to  the  realty,  it 
cannot  alter  the  principle  that  he  is  a  defendant  with  others. 

The  view  I  have  taken  is  also  supported  by  the  act  con- 
cerning judgments  and  executions,  (I  vol.  R.  L.  504,  sec.  /|'^®/**S? 
1 1,)  which  gives  a  remedy  to  a  purchaser  of  any  lands  or  s.  ii,)  ia  not  in 
tenements  upon  any  execution,  who  shall  be  evicted  on  ac-  ^oinmon^Uw^ 
count  of  any  irregularity  in  (he  proceedings,  ot  want  of  titlt  but  g^vea  a  re- 
in the  person  against  whom  such  execution  issued  ;  or  by  rca-  Qijj  ^^^  ^^^ 
reason  of  any  prior  incumbrance.     This  section  is  not  in  previowly; 
affirmance  of  the  common  law,  but  gives  a  remedy  which  did 
not  exist  previously. 

In  8  Coke,  192,  (Manning^s  case,)  before  referred  to,  it  ' 
is  expressly  laid  down  as  one  of  the  reasons  why  the  sale  of 
a  term  sold  under  diferi  facias  shall  not  be  avoided,  though 
the  judgnfent  be  afterwards  reversed,  that  the  vendee  would 
lose  his  term  and  money  ajso.  If,  then,  the  purchaser  would 
be  without  remedy  at  the  common  law,  in  the  event  that  the 
sale  became  void  on  a  reversal  for  error,  it  seems  to  me  he 
would  be  equally  so,  where  the  proceedings  are  set  aside  for 
irregularity.  The  statute,  then,  came  in  aid  of  the  common 
law,  and  provided  a  remedy  not  existing  before.  But  the 
statute  does  not  provide  for  cases  where  judgment  is  reversed 
for  error,  evidently,  because  the  purchaser  was  already 
protected.  It  does  provide  for  the  case  where  the  purcha- 
ser shall  be  evicted,  on  account  of  any  irregularity  in  the 
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ur  BRRO&.    proceediogp,  tbevebgr  adopting  tbe  distinction  I  have  mom 

deavoured  to  establish,  and  recogni^og  the  piiociple  that^ 

j^n,  182S.    purchaser  will  be  affected  by  it,  that  be  may  be  evicted  pi^ 

v^"v^^     that  ground,  aod,  therefore,  his  money  ought  to  be  inestored* 

^^^^^        I  have  shewn,  that  where  an  execution  is  set  aside  ibr  ir- 

B«««a7.      regularity,  without  further  explanation,  the  term  impliea 

The     word  ^^'  ^^^  voidable  process.  When  the  sane  term  is  made  use 

irregularis  in  of  in  the  Statute,  and  that  statute  is  remedial,  it  must  be  oo- 

to   voidy    not  derstood  in  the  same  sense*     This  construction,  which  I  coa- 

9oidabU    pro.  gj^p  sound,  does  not  reach  the  case  of  a  sale  under  voidable 

process.  The  reason  is  obvious.  The  purchaser  in  that 
case  could  not  be  disturbed ;  the  common  law  protected  hifm^ 
A  statute  provision  became  unnecessary. 

On  the  whole,  I  feel  myself  bound  to  say,  that  although  it 
is  not  practicable  to  lay  down  a  general  rule,  applicable  to 
all  cases,  drawing  the  partition  line  between  writs  void  and 
voidable,  it  seems  to  me  clear,  that  on  principle  and  author- 
ity, this  execution  was  void,  and  if  so,  no  title  was  acqotred 
by  the  appellant.     To  decree  a  conveyance,  would  be  a 
nugatory  act,  and  consequently,  the  respondent's  bill,  en  this 
ground,  ought  to  be  dismissed. 
Were  the  ar«       ^^^  admitting  I  am  not  correct  in  this  conclusion,  a  fur- 
•jcies  reediid-  ii^q^  question  presents  itself,  whether  the  articles  of  agnee* 
ment  were'rescinded  by  the  consent  of  the  respondent.  Be- 
fore I  attempt  to  analyze  the  testimony,  it  wiU  be  useful  to 
inquire  how  far  the  answer  of  the  appellant  is  to  be  consid- 
ered evidence* 
What    the      The  bill  Calls  on  the  appellant  to  answer  the  matters  al» 
thiB  head.         Icged,  as  to  making  the  contract,  how  it  was  disposed  of, 
when,  where  and  how  the  appellant  got  possession  of  the 
agreement,  and  under  what  pretences. 
And  what  ii      The  appellant  answers,  that  the  respondent  voluntarily 
•oBwered.        concluded  to  abandon  his  possession  of  the  premises,  and  all 
claim  or  title  thereto,  stating  that  he  would  have  nothing 
further  to  do  with  it,  and  expressly  authorized  the  appettant 
to  make  any  arrangement  with  Phinekiu  Bauui  and  Pkifu* 
has  Bennet,  jun.  the  appellant  thought  proper,  with  respect 
to  the  premises ;  that  afterwards,  on  or  abont-tfie  21ik  JDe- 
€em&er,  1 816,  the  complainant  came  to  the  village  o{tthica^ 
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tod  by  consent  of  all  the  parties,  the  articles  of  agreement   Uf  Mftoa. 

between  the  defendant  and  the  Bennets  were  taken  up  and       '* 

rescinded  ;  the  seals  being  torn  off  by  the  express  consent    j^^^^^^ 
and  agreement,  and  in  the  presence  of  the  ccHnplai&ant         n^^v-^^ 

This  part  of  the  answer  is  legal  and  competent  evidence,  ^^^o^^ 
because  it  is  responsive  to  the  bill,  and  witlun  the  discovery  Bxirsxi^. 
aonght.    There  is  midoabtedly  some  apparent  contradiction  - 

in  the  English  aathorities  on  this  point.  ^  evidence* 

In  GUberfis  Law  of  Evidence,  45,  before  Lord  Coao/ier,  thfriti«^  *''' 
tiie  bill  was  by  creditors  for  an  account,  and  it  was  ruled, 
that  when  the  answer  was  put  in  issue,  what  was  confessed 
need  not  be  proved,  but  the  defendant. must  make  out  by 
proof,  what  was  insisted  upon  by  way  of  avoidance.  But 
in  1  Vernon^  136,  208,  it  was  decided,  that  if  a  man,  by 
answer,  swear  that  what  he  received  as  a  servant,  ha  paid 
t>ver  to  his  master,  he  shall  not  be  put  to  answer  again. 

Whatever  may  be  the  rule  in  the  English  Courts,  this  JimeHtah 
question  is  at  rest  with  us.  In  Clason  v.  Morris j  (10  John,  ^'ithoriiiet. 
542,)  a  replication  had  been  filed  to  tibe  answer,  and  wit- 
nesses examined.  The  material  inquiry  was,  whether  the 
ianswer  had  been  disproved.  Thompsori,  Justice,  in  bis 
opinion,  observes,  ^'  the  respondents  having  thought  fit  id 
tnake  the  appellant  a  witness,  they  are  bound  by  what  he 
discloses,  unless  it  is  satisfactorily  dbproved.  The  answer 
■'is  not  to  be  discredited,  or  any  presumpti6n  indulged  against 
it  on  account  of  its  being  the  answer  of  a  party  interested.'^ 
This  rule  applies  to  every  case  where  the  answer  is  within 
the  discovery  sought.  The  same  principle  is  recognized  in 
Field  V.  Holland,  (6  Cranoh,  34.)  In  the  bill,  the  com- 
plainant called  on  the  defendant  to  answer,  whether  certain 
judgments  were  discharged.  Having  answered  as  to  this  fact, 
which  was  material  for  the  defendant.  Chief  Justice  JIfar- 
shall  observes,  ^^  the  plaintifis  cannot  now  be  allowed  to- 
9ay  that  this  answer  is  no  testimony.^'  But  the  qaestioii 
lias  been  decided  in  this  Court,  in  1817,  in  the  case  of  Ten  TVn  £y«ft 
.  Byek  and  others  v.  Harl*  How  far  the  answer  was  evidence,  Tj.S"'''  ^'  ^' 
was  one  question  before  the  Chancellor.  On  the  appeal,  it 
was  argued  and  decided  here.  On  the  debit  side  of  the  de- 
fendant's account,  some  of  the  items  were  not  supported 


tN  err6r. 


ALBANY^ 
April,  1823. 

Woodcock 

V. 


CASES  m  THE  COURT  OlP  ERfeORS 

bj  proof,  unless  tlie  answer  was  evidence.  It  was  ai^ea 
that  it  was  evidence,  because  it  was  responsive  to  the  bilL' 
The  defendant  was  interrogated,  and  required  to  set  forth  an 
account  of  all  just  debts  owing  by  the  intestate,  and  how  and 
in  what  manner  his  estate  had  been  applied  or  disposed  of. 
By  the  4th  section  of  the  decree  in  this  Court,  it  was  aniong 
other  things  decided,  that  the  charges  contained  on  the 
debit  side  of  the  account  be  allowed,  unless  disproved  or 
falsified  by  the  respondents  A  division  of  the  Court  was 
taken  on  this  section.  This  decision  is  in  point,  as  to  the 
case  under  consideration  ;  for  the  answer  of  the  appellant 
here  is  not  more  than  a  fair  compliance  with  the  interrog- 
atory in  the  bill. (a) 


(a)  'the  decision  of  this  cas6,  iii  the  Court  below,  Is  reported,  (1  Jahli^ 
Ch-  Hep,  62)  and  was  ailerwards  reversed  in  the  Court  of  Errors,  npov 
the  point  taken  and  disoussed  by  the  Chancellor,  at  p.  87  to  94,  and  p. 
§1  to  93,  note  (a.)  The  decision  by  the  Conrt  of  Errors  was  not  reported  ; 
bttt  the  foUowingf  extract  from  Mr.  EmnieCs  arg;ument,  who  Was  of  coun- 
sel for  the  appellants,  will  shew  the  limitations  within  which  the  doetricc 
was  contended  for  on  that  occasion.  Notes  (>f  this  argument  were  pre** 
served,  and  furnished  to  me,  by  a  gentleman  of  the  bar,  who  was  present 
at  the  hearingf. 

^  A  preliminary  question  is  made,  as  to  the  forde  of  the  answer.  W^ 
tontend  thkt  where  it  is  a  direct  and  proper  reply  to  the  interrogatories  of 
the  bill,  it  is,  priftM  faeie^  evidence  for  the  defendant,  if  in  his  favour  ; 
and  our  adversaries*  contend  that,  where  the  answer  affirms  a  matter  in 
avoidance,  the  defendant  must  prove  his  affirmation.  So  far  as  the  two 
positions  are  not  in  collision,  we  admit  the  truth  of  theirs,  and  it  would  be 
universally  true  if  qualified  by  onrs :  that  the  defendant  must  prove  his  af- 
firmation, unless  it  be  a  direct  and  proper  reply  to  an  interrogation  of  the 
emnplainant.  When  thrit  is  the  case,  the  moral  rule  of  evidence  does  not 
apply.  The  complainant  could  not  have  been  compelled  to  assume  the 
proof  of  the  negative,  but  he  has  voluntarily  undertaken  to  do  so.  He 
^as,  of  choice,  assumed  the  onus.  In  order  to  prove  that  negative,  he  has 
voluntarily  appealed,  for  evidence,  to  the  defendant's  oath,  and  having  done 
s6,  he  must  let  the  evidence  which  he  has  thus  elicited  be  ta^en  into  cod- 
sidtration,  in  the  general  mass  of  testimony.  This  demand,  on  our  sidt,  it 
supposed  to  arise  from  confounding  the  course  of  the  Court  of  Chancery, 
and  from  not  adverting  to  the  difference  between  pleadings  atkd  evidence. 
Whether  that  distinction  be  properly  applied  by  Mf  Evans  to  the  observa- 
tions of  Peake^  (vid.  2  JErarw' Fo/A.  156-8,  eoTisidered  in  2  John*  CA.  Rep, 
80i  91)  will  be  presently  seen.  But,  for  the  present,  let  us  examine  whe- 
ther an  answer  is  to  be  considered,  in  Chancery,  in  all  its  parts,  as  mere 
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As  to  Phinehas  Bennet  and  Phinthas  Bennet^  jun.  the  ar-   i»  brroe,. 
tides  were  undoubtedly  cancelled  ;  for  on  th^  same  day 
ihey  enter  into  a  new  agreement  with  the  appellant.     The 
evidence  relied  on  to  disprove  the  answer,  is  by  showing  that 
the  respondent  was  not  at  Jthica  on  that  day,  nor  had  beipi^ 
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pleading.    |t  is  perfectly  settled,  that  when  it  expliciUy  denies  any  matter 
necessary  to  the  complaiDant^s  equity,  no  decree  can  be  had  against  the  4e« 
nial,  unless  on  the  oaths  of  two  witnesses^  or  of  one  confirmed  by  strong 
circumstanjoes.    Is  that  privilege  the  mere  fruit  of  pleading,  or  what  a  de^ 
fondant  would  have  if  he  pleaded  the  general  issue,  or  traversed  any  par* 
ticular  averment  in  a  plaintiff  >  declaration  ?     Why  has  the  defendant  that 
privilege  in  Chancenr  ?  Because  bis  answer,  when  responsive  to  the  bill, 
is  a  piece  o\  evidence  even  in  his  favour,  and  a  decree  shall  not  be  had 
against  him,  unless  tl^e  complainant  make  out  his  case  by  a  preponderant 
of  evidence.    It  is  not  true  that  either  a  bill  or  answer  are,  of  necessity, 
mere  pleadings,    A  bill  is  certainly,  in  part,  a  pleading  ;  and  it  is,  or  at 
the  election  of  the  pleader  may  be,  an  examination  of  a  witness  by  inter- 
rogatories.    The  answer  is  a  mere  pleading,  so  far  as  it  sets  up  new  and  di»« 
tinct  matter  of  avoidance  to  defeat  the  plaintiff's  equity     It  is  pleadings 
coapled  with  evidence,  when  it  denies  the  complainant's  statement,  oi| 
which  his  equity  is  founded.    It  is  mere  evidence  in  every  other  respect. 
The  complainant,  in  the  formation  of  his  b^ll,  has  l|is  election  to  make  aq 
much  or  as  little  use  of  the  defendant,  as  a  witness,  as  he  pleases,  except 
that  by  the  course  of  the  Court  he  must  receive  the  direct  denial  of  bis 
allegations  by  the  defendant,  as  evidence  as  well  as  pleading.    Nor  is  there 
any  hardship  in  this.    If  he  has  sufficient  and  convincing  prooA  he  may 
•vercome  the  defendant's  evidence  in  his  own  behalf.    If  he  has  not,  no 
Court  can  give  him  relief.    But  whatever  maybe  thought  of  this  part  of 
the  rule,  its  existence  is  incontrovertible.    There  is^  however,  mqre  jus- 
tice in  gpiving  to  the  defendant  the  benefit  of  those  parts  of  the  answer 
which  are  mere  evidence,  because  the  extent  to  which  they  can  gq  must  ei)- 
tirely  depend  on  the  complainants  election.     Such  responsive  aflSrn^ations, 
on  the  part  of  the  defendant,  can  only  arise  out  of  the  charging  part  of 
the  bill,  which  sets  forth  what  are  supposed  to  be  the  defendant's  preten- 
ces, or  from  the  brea^ith  of  the  interrogatories.    Neither  of  these  are  ne- 
pessary  parts  of  a  bill.    Formerly  the  bill  contained  very  little  more  than 
the  stating  part,  with  a  simple  prayer  that  the  defendant  might  answer  tb« 
matters  contained  in  it,  and  then  came  the  prayer  for  relie.    (3  Mad,  Ch, 
136-7.)     It  is  manifest  that,  in  a  bill  thus  framed,  a  complainant  can  en- 
counter no  difficulty  from  the  defendant's  oath,  but  a  denial  of  his  equity. 
The  other  parts  are  voluntary,  and  oqly  oalculated  to  elicit  evidence.  They 
are,  therefore,  often  dangerous,  and  perhaps  imprudently  used.     As  to  the 
pretences,  or  charging  part,  it  is  mentioned  that  l^ord  Kenyan  never  inser- 
ted this  part  in  any  of  the  bills  which  he  drew  wbeq  at  the  bar.     (Part* 
ridff  V.  Haycrafl,  11  Kdr.  514-^    2  Mad,  Ch,  137.)    The  intor^9|atfiift, 
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Uf  KiiRok.    for  a  considerable  time  previously.    The   appellant  statea 

that  previous  tQ  the  27ih  December,  1816,  the  respondent 

^pril,  1829,    abandoned  ail  claim  or  title.    This  is  the  material  allega- 

^-^^^'"'^^  tion,  which  is  not  disproved,  unless  by  proving  that  the  rest 
WonDcoci;    pondent  was  not  in  Ilhica  on  the  27»Aj  the  appelUnt  is  cop* 

Bkkset. 

tirhicb  are  xnereljcakalated  to  get  the  defeadmnrs  eyidence,  may  undoubt- 
edly be  restricted  by  the  pleader^s  prudence.  Where  the  complainant 
hiis  Buch  entire  control,  as  to  the  extent  of  the  defendantV  answer*  wiU% 
"What  truth  can  it  be  said,  that  tot  allow  hijB  answer,  where  it  atates  an  af- . 
firmative  facti  precisely  in  reply  to  the  complainants  bill,  to  be,  prima  far 
cU^  evidence,  ^  would  render  it  absolutely  dangerous  to  employ  the  jurii- 
diction  of  the  Co,ivrt  of  Chancery,  ina^mucli  as  it  would  enable  a  defen* 
dant  to  defeat  the  complainant's  just  demands,  by  the  testimony  of  his  owi% 
oath,  setting  up  a  dsscharge  or  mattei;  pf  avoidance  ?"  {tVordi  of  /^ 
ChoTic^lor,  in  this  catcje,  2  John,  Ch.  Rep,  90,) 

The  cases  put  by  the  opposite  counsel  are  only  fancied  dangers,  or  suc^ 
as  are  necessarily  incident  to  the  course  of  evidence.  They  suppose  the 
complainant  without  any  evidence  to  support  his  case  at  law ;  and  thei^ 
Qomplain  of  the  moustrousness  of  lettii^  the  defendant  swear  away  the 
«ompUh>ant's  just  rights.  What  remedy  is  there  for  this,  -iifhere  not  a  step 
can  be  taken  without  the  defendant's  oath  ^  The  same  objection  may  be 
made  against  all  Ustimony.  on  oatht  which  certainly  opens  a  door  to  peija- 
^  ry.    But  in  the  cases  stated  by  the  opposite  counsel,  the  utmost  their  rule 

would  do,  would  be  in  make  an  unconscientious  defendant  shift  the  bearins; 
of  his  false  oath,  and  dei^  the  receipt  of  the  goods  or  money,  instead  o( 
averring  payment.  The  privileg^e  of  denying,  e^uaUy  holds  out  an  induce- 
ment to  perjury.  I9  those  cases,  it  is  tli/e  choice  or  ignorance  of  the  com- 
plainant's pleader  only,  that  can  afford  the  defendant  such  an  opportunity. 
V  If  he  does  not  ohoose  to  appeal  to  the  defendant's  o^th,  he  may  shape  his 

^  *^  bill  for  effectual  reliei^  withput  enabling  him  to  make  any  affirmative  aver- 

ment, which  wpuld  be  evidence.  But  he  must  always  take  the  risque  o( 
denials.  He  may  state  bis  ca8e,.and  praj  that  the  defendant  be  decreed  tm 
come  to  a  fair  account  with  him ;  and  the^  every  thing  will  be  transacted 
by  charge  and  discharge,  and  pipois  before  the  Master.  A.  doctrine  <x»u 
trary  to  what  we  contend  for,  would  stretch  the  defendant's  conscience  OD 
a  moral  rack,  ^nd  receive  nothing  for  propi^  but  confessions  of  guilt. 
The  limitation  that  the  defendant  c^n  only  discharge  himself  by  eath,  of 
\  lams  under  40  shilliqgs,  is  urged  against  us,  as  being  an  e^Lception  whidi 

proves  the  complainant's  rule.    But  that  is  a  defendant's  privilege,  which 

be  may  insist  upon  in  support  of  a  new  matter  of  avoidance  set  up  by  hira- 

aelf;,  without  being  retponsiye  to  the  complainant^s  bill.    So  also  is  the 

•      -  rule  as  to  menial  servants.    {PoUt  v.  Poiit,  1  Fem.  208.)      There   the 

easwer  is  available  and  conclusive,  though  not  responsive  to  th«  biU  t  «iA 
neither  ar«  exoeptioni  which  prov^  the  complainants  r«le» 
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*liilcned  as  swearing  designedly  fiilse  when  he  asserts  the  res-  in  £rror, 
pendent  came  on  that  day. 

It  will  be  kept  in  mind,  that  the  appellant  swears  posi- 
tively, respecting  a  transaction  that  n^ust  have  been  familiar 
to  him,  and  so  important,  as  not  readily  to  be  forgotten.  In- 
deed, in  the  judgment  of  charity,  1  perceive  no  room  to  es- 
cape the  imputation  of  false  swearing,  if  his  Answer,  in  this 
respect,  is  not  substantially  trae« 

His  Honor,  the  Chancellor,  observes,  "  there  are  five 
witnesses  on  the  part  of  the  plaintiflT,  who  declare  positive- 
ly, that  the  plaintiff  was  hot  in  Ithtca  between  the  1^^  of 
December^  1816,  and  the  25th  oi  January^  1817,  and  that  the 
proof  utterly  destroys  the  credit  of  the  answer.''  After  a 
very  attentive  perusftl  of  the  case,  I  have  not  been  able  to 
arrive  at  the  same  conclusion.  It  may  be  romewhat  tedi- 
.ous  to  examine  critically  the  testimony  of  each  witness* 
My  apology  must  be,  that  we  are  called  on  to  decide  a  ques- 
tion of  fact,  and  the  occasion  renders  it   indispen^^U^ 

The  first  witness,  Phinehas  Bennet,  says,  he  is  confident 
the  complainant  was  not  in  tthica  between  the  \st  ot  Decern^  jvidence    fof 
6er,  1816,  and  the  25ih  of  Janmry,  1817.  The  witness  reside^  ^"^ 
on  the  Fall  Creek  property,  near  Ithica^  and  the  complaiDaDl 
at  Chenango,  a  distance  of  40  or  50  miles.     It  will  not  be 
pretended,  that  the  witness  meant  to  express  any  thing  more 
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The  cases  cited  by  the  Chancellor,  and  the  controTersy  alluded  to  be* 
Iween  Feake  and  Evans^  (see  $  John,  Ch.  Rep*  90, 91,)  are  all  besidii  thi» 
question,  and  treat  on  an  entirely  different  position.  They  allude  tb  a  raid 
contended  for  in  analog;y  to  courts  of  law,  (where  it  is  certainly  establish* 
M)  that  the  answer  being  an  entire  instmment,  if  the  plaintiff  read  any 
part  of  it  in  evidence,  his  doings  so,  will  entitle  the  defendant  to  read  th« 
whole,  and  that  witiioat  any  regard  to  the  point  whether  the  tnattei« 
read  are,  or  are  not  responsire  to  the  bill.  The  propriety  of  this  is  mani* 
festly  the  sabjeot  of  discussion  between  Peoike  and  Evana,  The  distinction 
between  the  two  courts  is  too  firmly  settled  to  be  disputed,  though  many 
may  question  its  propriety;  but  the  proposition  is  entirely  different  frost 
^our*'* 

Here  the  counsel  examined  the  authoritite  cited  by  the  Chancellor,  (t 
John,  Ch,  i2ep.87  to  91,  and  in  note  (a)  at  the  last  page.)  And  in  addv* 
tioi^  to  those  cited  by  Mr.  Justice  Wood  worth,  in  the  principal  case,  h« 
eited  Jtfau/na  T.  Wmxngy  (1  Gait,  2«4-SS6^  and  9rm^^t  r.  M^/U^  (3 
Atk.  214.) 
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*fN  ERROR,    ihao  his  belief.     Me  had  no  actual  knowledge  of  the  fact. 
The  reasons  for  this  belief^  are  giveq,  1.  Because  the  com- 

ALBANY 

April,  1823.    pl^inant  removed  from  his  residence  in  IthicCj  to  the  town 
-^^^^"•^"^^      of  Chenango^  about  the  31 5^  October,  1816.  2.  Because  the 
Woodcock    ^jtuggg  jj^j^  during  this  period,  urge  the  complainant  by  let- 
BxnirsT.     ter,  to  come  to  tlhica,  but  that  he  did  not  arrive  before  the 
1st  Febitiarr/,  1817.  And  3.  Because  the  witness  believes  that 
if  the  complainant  had  been  in  Ilhica.  he,  the  witness,  couM 
iot  have  failed  of  becoming  acquainted  with  the  fact. 
is  incbnclu-      This  testimony  is  altogether  inconclusive  and  unsatisfac- 
SrtUactory.'"''  toryi     It  raises  no  more  than  a  slight  presumption,  which 
the  lav^  cannot  regard.     It  cannot  rank  so  high  as  mere 
negative  testimony.     The  life,  liberty  or  property  of  no 
mah  in  iht  community  would  be  safe,  if  a  witness  swearing 
positively  to  a  fact,  could  be  discredited  in  this  manner. 
To  show  h'^w  little  reliance  can  be  placed  on  the  accura- 
cy of  this  witness  in  detailing  facts,  I  refer  to  his  answer  to 
the  defendant's  tenth  interrogatory,  where  he  says  the  let- 
ter he  wrote  to  the  complainant,  urging  hinri  to  come  t6 
Ithica,  was  wntten  about  the  last  o[  Jantmry^  1817;  and 
jret  we  find  in  ansWer  to  the  complaniant's  8th  interrogatory, 
the  writing  of  this  very  letter,  and  the  Complainant  not  ar- 
riving in  c^josequence  of  it,  before  the  1^1  February ^  aissign- 
€A  as  the  ground  of  his  belief,  why  the  comfplaiinant  was  not 
at  IthicU  previou«i  to  the  ^bth  January,     In  other  words, 
the  complainant  could  not  have  been  at  tthica  on  the  27/£ 
Decembeu  because  the  witness,  a  month  afterwards,  uiged 
him  by  letter  to  come.  However  this  may  strike  other  minds, 
I  ccinnot  consider  it  Entitled  to  any  weight,  or  proving  any 
fact  that  discredits  the  answer. 
p.  Bt^uui^      The  testimony  of  Phinehas  Btnnetj  jufii  is  of  the  same 
'Wtherespoa-  character  as  the  last.     He  testifies  truly  to  what  he  knowsi 
dent  if  of  the  y^j  fj^^  foct,   within    his  knowledge,    is   of  little   conse- 
ter.  quence.     He  is  confident  the  complainant  was  t\qt  in  lihica 

between  November  and  February — Why  ?  Because  thfc 
tomplainant  made  his  home  at  the  house  of  the  witness^ 
father,  whenever  he  came  to  that  neighbourhood ;  and  if  be' 
bad  been  in  Ithiea  tluring  that  period,  the  witness  would 
Ibave  known  the  fact.     This  is  the  substance  of  his  answ^f 
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io  the  defendant's  cross  interrogatory.    He  does  not  recol-   m  error* 
)ect  or  know  that  tlie  complainant  was  in  Ithicd.     I  should 
consider  it  a  waste  of  time  in  attempting  to  show  the  irre-     ^p,.Q^  ig^ 
levancy. 

Charles  Sprague^  says  he  is  confident  the  complainant 
Was  not  in  Ithica^  but  was  living  in  the  family  of  the  witnfess      Bbrhbt. 
at  Chenango*     He  is  induced  so  to  believe^  because  he  assis-    ^  Sprtigue^s 
ted  in  removing  the  complainant  three  weeks  before  the  evidence    for 
birth  of  his  child,  which  Was  on  the  5th  December^  1816,  dent. 
and  afterwards  set  out  for  Ithica^  in  company  with  the  com- 
plainant, on  the  31 9^  Jantiary^  1817  ;  that  he  does  not  rec- 
bllect,  or  believe   that  he  was  absent  from  the  county  of   , 
Broomej  at  any  time  after  he  came  to  reside  in  the  witness' 
family,  until  the  SI st  January.     The  first  suggestion  that 
occurs  to  me  is,  that  this  witness  is  speaking  of  occurren- 
ces that  took  place  between  3  and  4  years  previous  to  his 
examination^     There  does  not  appear  to  be  any  reason  giV' 
tii  for  the  witness'  belief  that  the  complainant  was  not  at  any 
time  ij^ithin  the  space  of  two  months  absent  from  the  coun- 
iy  of  Broome^  excepting  that  he  resided  in  the  family  of  the 
witness.     It  would  be  going  very  far  to  say  that  any  thing 
like  certainty  could  be  inferred    from   belief  founded  on 
this  fact.     I  adiiiit)  it  may  probably  be  correct,  but  noth^ 
ing  more. 

The  fallibility  of  memory  alone,  in  relation  to  past  trans-    Where  tAere 
actions,  in  which  a  witness  has  no  interest  or  concern,  and  "*  "^  circum;^ 

...  '  atancetomak* 

where  there  is  no  circumstance  to  make  a  strong  impression,  &  strong^  im- 
abundantly  proves  what  little  reliance  can  be  placed  on  the  rerunce'  "^ 
recollection  of  particular  dates.     I  apprehend  the  case  be-  ^  placed  oa 
comes  materially  weakened,  when  a  witness  undertakes  to  reooUection  of 
extend  his  belief  to  so  considerable  a  period  as  the  present;  P^^i«' 
It  will  not,  1  presume,  be  seriously  urged,  that  because  the  ymn    before 
complainant  removed  from  Ithica  in  November^  and  went  in  ^^  ^•■***^ 
company  with  the  witness  to  that  place  on  the  31^^  January^ 
that,  therefore,  he  could  not  have  been  in  lihica  at  some  in- 
termediate time,  without  th^  knowledge  of  the  witness.     It 
Would  require  a  mass  of  .testimony  of  this  description  to 
Overbalance  a  (act  proved  affirmatively  by  one  credible  wit- 
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ij^  error;   ness,  and  with  respect  to  wbich  there  could  not  well  be  u&' 

intentional  mistake. 

April,  1823;        Where  there  is  a  seeming  conflict  of  evidence,  it  is  the  du« 

^*^^>^^^^     iy  of  the  Court  to  scrutinize  it  strictly,  to  ascertain  whether 

ooDcocK    jj  jg  susceptible  of  ejtplansltion,  or  incapable  of  being  recon- 

BftvvcT.     ciled.  When  the  testimony  is  intrinsically  of  a  n^ative  char- 

A    seemm*  acter,  it  doe^  not  necessarily  destroy  what  is  testified  affirm- 

cwnflict  of  ev-  atively.  The  question  always  is,  whether  one  fact  is  wholly 

be  acrutioized  ioconsistent  with  th^  other ;  and  if  not,  it  may  well  be  con- 

inUs^soKjept^  sidered,  that  each  witness  has  spoken  truly.     Had  the  wit- 

ibie  ofestpian-  ness  in  the  present  case  given  some  more  satisfactory  reasoni 

pable  of  being  ^^^  ^^^  confident  opinion  and  belief  he  has  expressed,  it 

tecoDcUed,       would*  at   least,   have   been  advisable   to    have  cone   a 

li   It  M    in-  ^  '  ® 

irinaioaliyofa  step  farther  than  the  single  fact,  that  the  complainant 
acS-^Tt^doea  ^sided  in  the  witness'  family.  The  correctness  of  the 
not  necessarily  witness'  opidion  would  have  been  more  apparent,  had 
it  testified  he  proved  that  he  also  had  been  continnsllly  at  his 
^^A^d^^iTone  ^^°  residence,  during  the  period  enquired  of,  and  there- 
fact  is  not  fore  possessed  th^  means  of  knowing  that  the  appellant  had 
aistent  ""^ith  "^^  heeti  absent  from  his  hou^  a  sufficient  time,  b^ween 
another^itmay  J^ovembet^  1813,  Knd  27<A  Jonudiy,  181 7,  to  admit  of  Ids  go-f 
sidered  that  ihg  and  returning  frolKi  Ithiea  to  Chenango* 
each    witness      -pji^  ,jgj^  witness  is  Pitts  Brown,  who  gives  his  opiniooi 

hat       spokeft  -^  e  t 

truly.  that  the  complainant  was  not  at  Ilhica*    He  is  induced  so  id 

believe,  because,  on  the  33df  January ^  he  transacted  business 

^vidence'^^for  ^^  Chenango  with  the  contpkinant,  who  afterwards  arrived 

(he      respon-  at  Ithica  on  the  ^th  of  the  same  month.    All  this  I  have  no 

doubt  is  true ;  but  how  it  is  opposed  to,  or  discredits  any 

thing  asserted  by  the  appellant,  I  have  not  been  able  to  dts-^ 

dover. 

4».  C.  Bennett      SUae  C.  Beunet^  a  son  of  the  complainant,  aged  19  years^ 

>Mpoa^t  ^'  speaks  positively,  that  the  complainant  tras  not  at  Ithica  in 

December,  1816;  that  the  witness  resided  with  the  com- 
plainant, and  that  neither  the  witness  ndr  the  complainant 
was  absent  from  the  town  of  Chenango.  This  testimony  is 
positive  and  contradicts  the  answer.  It  cannot,  however,, 
escape  observation,  (hat  the  witness  is  speaking  of  a  (%ct  of 
such  a  nature,  that  mistakes  may  easily  emt  and  be  ac^omi- 
tM  for  in  a  manner  consistent  with  the  utmost  good  &itfa» 
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JIo  circumstance  is  stated  from  which  we  can  infer  he  noti-    iw  error, 
ced  the  time  his  father  remained  at  home,  or  why  this  fact 

.  ALBANY 

seemingly  unimportant  •  at  the  time,  was  impressed  on  his    ^p^^  |q^^ 
memory.     If  there  were  none,  is  there  not  just  cause  to  sus-      v^^v-^^ 
pect  mistake  ?    Is  not  the  frailty  of  memory  such  as  to  tran-       oo^ock 
sient  events  long  since  past,  that  the  most  positive  evidence     BBifa»T. 
as  to  dates  ought  to  be  considered  as  liable  to  some  uncer-     ^f^w^j.    of 
tainty  ?    Those  who  have  attended  to  the  subject  ^  ^mr  memory  is  sucli 
Courts  of  justice  would,  I  thinks  answer  this  question  in  the  events'^  long 

affirmative.  '^^       P*'*» 

^mrmaiive.  ^^^  ^j^^  ^^^ 

His  Honor,  the  Chancellor,  places  great  stress  upon  the  positive  evi- 
tcstimony  of  Charles  Bingham^  as  positive,  direct  and  au-  ^^^  ^ught 
fhentic,  that  the  original  articles  were  procured  and  retain-  to  be  consid- 
(sd  and  cancelled  by  the  appellant,  fjraudulently,  and  that  the  ^ome  uncev^ 
respondent  nfver  consented  to  surrender  them*  tainty. 

I  will  subsequently  examine  the  charge  of  fraudulently 
cancelling.  I  ^m  now  considering  the  evidence  on  the  ques* 
tion  whether  the  respondent  consented  to  rescind  the  artU 
^les ;  and  so  far  from  saying  any  thing  on  that  point,  ^tVig- 
ham  does  not  profess  to  have  any  knowledge.  He  says  he 
never  was  authorized,  by  tfie  complainant,  togive  up  the  pa- 
per to  be  cancelled ;  nor  does  h6  know  whether  the  same 
was  given  up  by  the  cono^plainant,  to  the  defendant,  for  that 
purpose,  or  by  any  other  person  acting  under  his  authority* 
The  answer  to  all  this  is,  that  the  appellant  has  no  where  as- 
serted diat  the  respondent  authorized  the  witness  to  give  up 
the  paper  to  be  cancelled.  He  states  as  a  fact,  that  the  arti- 
cles were  rescinded  by  the  consent  of  the  appellant*  Be- 
fore the  testimony  of  J^ngAamcan  be  entitled  to  the  charac- 
ter ascribed  to  it,  it  will  be  necessary  to  show  that  the  com- 
plainant could  not  personally,  b^  agreement  with  the  appel- 
lant, as  efiectusilly  rescind  his  contract,  as  if  done  through 
the  medium  of  Bingham^  the  witness.  He  states  one  other 
&ct:  he  did  not  see  the  complainant  iq/KAtca  during  the  pe- 
riod mentioned. 

I  have  thus  carefully  examined  the  complainant's  proof*  2  witnesi^ 
The  result  is,  that  Silas  C.  BentUt  and  Charles  Sprague  ^^^^  ^ 
^ntradictthe  answer ;  but  neither  the  testimony  of  the  tv^o  Tb«  <^^^  ^ 
Jknnet$y  o(Piils  Brown^  nor  of  Bingham^  impeach  it,  as  to  it.  ^     ^^^""^ 
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IK  ERROR,  the  question  whether  the  compIaiDant  was  in  Mica  at  tha 

time  alleged. 
April,  ia23.        The  answer  is   supported  hy  the  testimony  of  Emery 
v.>^.-w^      Brozon^  that  he  sa^  the  complainant  in  Ahica  on  or  about 
^  the  25/A  December y  1816  ;  and  of  JoAn  i/.  Avery j  who  says 

Bkhhbt.     that,  in  the  fall  of  1816,  he  was  applied  to  by  the  appellant 
Answer  sup-  to  assist  him  in  raising  specie ;  that  soon  afterwards  he  met 
^l^n  ^L  j;  Ih  Appellant  and  Phinehas  Bennet  in  lihica,  and  at  that  time, 
H,  Averjf.        or  some  period  previous  to  the  mortgage  sale,  which  was  on 
the  1 1/A  Janua.y^  1817,  he  was  inforined  by  a  person  wliom 
he  then  supposed,  and  now  believes,  was  the  complainant) 
that  he  had  abandoned  and  removed  from  the  property,  and, 
from  his  inability  to  pay,  had  given  up  the  property  to  bis 
brother,  Phinehas  Bennet^  and  the  appellant* 
Answer  8up*       The  answer,  then,  is  supported  by  two  witnesses,  and  not 
9     witnesses^  assailed  successfully  by  a  greater  number.     Consequently 
Sied'**'^    "'  ^'^  ^^^^  ^^  proved  by  legal  and  competent  testimony,  that 
folly  by  more  the  respondent  abandoned  and  rescinded  the  agreement.     ' 
lore*  Uie  resl       ^^  ^^i  ^®  further  observed,  that  the  fact  of  cancelling,  aU 
pondent*i  cod    leged  in  the  answer,  is  in  perfect  accordance  with  the  dec- 
don,  &c.  and  larations  of  the  respondent,  made  at  diflerent  times,  and  re* 
rescind,  &c.  II  moves  every  thing  like  suspicion  that  this  defence  is  fabrica- 

proved  by  le»  j  o  r 

gal  and  com-  ted  for  the  purpose  of  fraudulently  resisting  a  just  claim* 
^ent    testis  rp^  j^^^  j^^  Avery ^  the  respondent  declared  he  had  given  up 

the  property  to  his  brother  and  the  appellant ;  to  Abner  i/, 
Howland  he  declared,  shortly  before  his  removal  to  Chenan- 
gOy  that  he  was  determined  to  abandon  the  Fall  Creek  prep* 
erty,  and  would  have  nothing  further  to  do  with  it  He  did 
remove  and  remained  silent  a  long  time  thereafter,  until  titlci 
was  procured  under  PellorOs  mortgage,  until  extensive  im- 
provements had  been  made,  computed  at  not  less  than  {5000| 
and  until  bonajide  sales  had  been  made  to  different  purcha^ 
sers.  These  facts  speak  a  language  not  to  be  mistaken.  It 
cannot  be  matterof  surprise,  that  after  this  the  parties  should 
have  cancelled  the  agreement.  It  would  have  discovered^ 
in  tlie  appellant  great  inattention  to  his  interest,  had  it  not 
heen  done.  To  decree  a  specific  performance  against  such 
facts,  would  be  opposed.to  the  principles  of  equity^  and  san^* 
lion  positive  injustice. 
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With  respect  to  the  manner  in  which  the  appellant  obtain-   in  J^^^^^^- 
W  the  papers  from  Bingham,  I  do  not  perceive  how  that  can     ^^  *'J^*jj^ 
effect  the  decision  of  thife  cause ;  because  the  respondent,   ^^^11, 1C23. 
Slaving  a  copy  of  his  contract,  admitted  to  be  correct,  is  en-     ^--^'v-^^ 
titled  to  the  full  benefit  of  it,  equally  as  if  the  original  had  re-        ««»»cock 
mained  in  Binghamh  hands.     The  subsequent  arrangements      Bbnket. 
With  two  of  \he  Pennets  did  not  impair  the  ifespondent's 
rights* 

Btrigfcim  testifies,  thatth^  appellant  called  oii  him  in  M-  f^i^jf^^*"'* 
vember  or  December,  1816,  for  the  purpose  of  obtalttiug  cop- 
ies ;  that  the  papers  were  delivered  to  the  appellant,  and 
afterwards  returned  as  he  supposed  ;  thit  afterwards,  in 
1817,  the  appellant  and  Phinehas  Btnnet  called  for  the  pa- 
pers  ;  and  he  delit^ered  thenl  as  he  then  thought. 

Phinehas  Bennet  testifies,  that  he  went  with  the  appellant 
to  Bingham^s  ofiice,  the  last  of  December,  1816,  or  the  be- 
ginning oiJarm&ry,  18  It,  to  procure  the  papers  ;  that  Ping' 
ham  deUvered  a  bundle  to  the  appellant,  but  on  examining, 
it  was  discovered,  that  none  of  them  were  signed  or  sealed  : 
upon  which,  the  appellant  made  further  search  for  this  quit 
claim  or  release,  but  whether  the  same  was  then  discover- 
ed  or  obtained,  he  does  not  know  ;  but  that  on  the  ^9//i  Judy, 
1820,  the  appellant  exhibited  a  paper,  which,  from  Ihe  ap- 
pearance of  the  seals  and  signatures,  he  recognized  as  the 
original  agreemenh 

Bingham  says,  thai  on  the  S\si  Jtily,  1826,  the  appel- 
lant showed  him  the  original  agreement ;  that  the  seals  hacl 
evidently  been  torn  off,  but  not  the  signatures.  From  this 
rather  obscure  statement^  it  does  not  clearl)^  appear  wheth* 
er  the  appellant  took  with  him  the  original  agreement,  whdtl 
he  called  alone,  or  whether  it  was  afterwards  taken,  when 
he  called  with  Phinehas  Bennet.  I  think  it  is  to  be  inferred, 
that  the  ap[iellaht  must  have  taken  the  original  when  he  first 
balled  on  Bingham,  which  was  probably  early  in  January, 
1817,  and  before  the  mortgage  sale;  because  it  was  not 
found  when  the  appellant  called  with  Bennet.  He  testifi- 
eA,  that  on  examination,  none  of  the  papers  had  the  ap- 
jpearance  of  originals.     He  went  away  under  the  impres- 

Biori  that  none  had  been  found  in  consequence  of  the  search* 
Vol.  I.  9d 
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Woodcock 


At  any  fnie, 
ade  decree 
Bhould  be 
modified,  to 
•as  t9  make  the 
respondent 
account  for 
1-4  of  Lam» 
ber son's  judg- 
'tnent,  &c. 


If  this  be  8o,  it  places  the  conduct  of  the  appellant  in  ai 
censurable  point  of  light  «vith  respect  to  Einsfhaniy  the  de- 
positary, the  permission   being  to  take  a  copy,  and  return 
the  original.     It  was  also  trifling  with  Bennei  to  go  in  search 
of  a  paper,  already  in  his  possession.     Had  any  fraud  been 
attempted,  in  consequence  of  this  seemingly  improper  con- 
duct, I  should  concur  with  his  Honour,  the  Chancellor,  in 
turning  every  presumption,  and  every  unexplained  circum- 
stance against  him.     But  it  may  be  enquired,  what  could 
have  been  the  inducement  for  so  disingenuous  ai  course  ? 
It  will  be  recollected,  that  at  the  time  the  appellant  first 
called,  if  the  view   I  have  taken  of  this  cause  be  correct, 
he    was  entitled  not  only  to  the  possession  of  the    pa- 
per, but  also  to  cancel  it,  so  far  as  the  respondent  was 
concerned.      He  had  previously  rescinded  the  contract. 
When  Pkinehas  Bennet  called  with  the  appellant,  rt  waf 
after  the  new  agreement  of  the  27<A  December^  1816,  was 
made,    between   the  appellant  and    the  two  BennetSj  by 
which  the  former  contract  was  virtually  rescinded,  so  far 
as  they  were  concerned,  provided  the  appellant  bid  off  the 
Fall  Creek  property  on  fVells^  mortgage.     This  was  done 
on  the  n/A  January^  1817,  and  thereby  the  condition  be- 
came absolute.     All  this  took  place  before  the  search  spo- 
ken of  by  Bennei  /  for  Bingham  swears  it  was  in  the  year 
1817,  when  they  called  on  him,  leaving  scarce  a  doubt, 
that  it  was  after  the  sale  of  the  mortgaged  premises.     Here, 
then,  there  was  no  necessity  of  resorting  to  artifice,  or  mo- 
tive for  concealing  the  first  agreement.     That  there  may  be 
soorie  misapprehension,  on  this  immaterial  point  ,Ithink  high- 
ly probable,  but  deem  it  unnecessary  to  pursue  the  inquiiy 
further. 

If  the  respondent  could  surmount  the  preceding  difficul- 
ties, which  lie  in  the  way  of  his  recovery,  the  decree  ought 
to  be  modified  in  one  particular  only.  It  will  be  seen,  that 
the  judgment  of  David  Lamberson  against  Benjamin  Pelion, 
was  docketed  the  8/A  December^  1 807,  prior  in  point  of 
time  to  the  judgment  of  Waller  Wood^  or  the  mortgage  of 
Wells.  The  Chancellor  directs  the  Master  to  report  the 
value  of  the  undivided  fourth  part  on  the  l»t  December^ 
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1816,  exclusive  of  subsequent  improvements,  without  niiak-  in  error. 
ing  any  deduction  on  account  of  this  incumbrance.  I 
ibink  the  equal  fourth  part  of  that  judgment,  with  inter- 
est and  costs,  ought  to  be  deducted  from  the  amount  of  the 
Master's  report,  and  secured  in  such  manner  as  the  Chan- 
cellor may  direct,  to  be  applied  in  discharge  of  obe  fourth 
of  the  amount,  finally  ascertained  to  be  due  on  the  judg- 
ment. The  respondent  is  not  entitled  to  relief,  unless  the 
appellant's  purchase,  under  the  execution,  vested  a  valid 
title.  He  appears  to  be  in  no  way  connected  with  the  sub- 
sequent measures  to  obtain  a  title  under  the  mortgage,  and 
declined  making  any  advances  to  dischai^e  it.  This  step 
must  be  considered  as  the  prudential  •  act  of  the  appellant 
to  strengthen  a  title,  considered  by  him  questionable.  If 
it  turns  out,  that  no  such  expedient  was  necessary,  but  that 
the  title  was  perfect  without  it,  the  respondent  is  not  liable 
to  contribute  to  the  loss.  On  this  principle,  it  seems  to  me 
the  question  of  laches  does  not  arise.  The  respondent  will 
receive  no  more  than  the  value  at  the  time  his  deed  was  to 
be  given.  He  does  not  avail  himself  of  subsequent  im- 
provements. His  omission  to  assert  his  right  for  several 
years,  could  have  no  influence  on  the  appellant. 

But  it  has  been  contended,  that  if  the  respondent  is  en-      When  an  i^- 

^  sue    18  proper 

titled  to  relief,  an  issue  ought  to  have  been  awarded,  to  as-  to  assess  dajna- 
certain  the  amount  of  damages.  It  seems  to  be  well  settled  ^®'* 
that  the  Court  of  Chancery  will  not,  except  under  very  par- 
ticular circumstances,  if  the  party  be  not  entitled  to  a  spe- 
cifick  performance,  direct  an  issue  of  quantum  damnifica- 
ius^  or  a  reference  to  a  Master  to  ascertain  the  damages. 
If  a  party  elect  that  remedy,  he  must  resort  to  law  ;  but 
where  the  defendant  has  put  it  out  of  his  power  to  perform 
the  contract,  the  bill  will  be  retained,  and  it  will  be  refer- 
red to  a  Master  to  assess  the  damages.  This  was  decided  in 
Denton  v.  Stuart^  before  Lord  Kent/on,  Master  of  the  Rolls, 
sitting  for  the  Chancellor.  (1  Fonb,  38,  n«  y.  and  165,  n. 
i.)  The  general  rule  is  otherwise.  Mr.  Fonblanque  ob- 
serves, '^  I  am  aware  of  no  other  case,  in  which  such  an  or- 
der has  been  made,  the  usual  decree  being,  either  a  spe- 
tiilck  performance,  or  an  issue  oi  quantum  datnnijicatusj^^ 
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i|f  ERROR.    Lord  Eldon,  in  speaking  of  the  case  of  Denton  v.  Stuart^ 
says,  ^^  that  case,  if  not  supported  on  that  distinction,  is  not 
AprH^mk-  accorfing  to  the  principles  of  .the  Court.     (17  Fes.  276,  1 
v-^-^^-w      Mad.  350.     1.2  Ves.  395.) 

W^ncocK  I  incline  to  think,  that  the  reference  in  this  case  was  prop- 
Bennbt.  er  to  ascertain  the  quantum  of  damages,  the  appellant  not 
having  it  in  bis  power  to  convey  the  one  fourth.  The  re- 
'^s  proper,  sult  of  my  opinion  is,  however,  that  the  execution  being  void 
when  it  issued,  the  appellant's  purchase  at  the  Sheriff's  sale 
vested  no  title ;  and  secondly,  whether  void  or  not,  the 
agreement  to  convey  waa  rescinded  and  cancelled  by  the 
consent  of  the  respondent,  and  therefore,  on  either  of. 
those  grounds,  the  complainant's  bill  ought  to  have  been  dis- 
missed ;  and,  consequently,  the  decrc;|B  of  the  Court  be- 
low should  be  reversed. 

This  being  the  unanimous  opjnioja  of  the  Court,  it  was 
thereupon  ordered,  adjudged  and  decreed,  that  the  de- 
cree of  bis  Honor,  the  Chancellor,  be  reversed^^nd  that  tb^ 
bill  of  the  respondent  be  dismissed  with  the  costs  in  tb^ 
^ourt  of  Chancery  ;  and  that  each  party  pay  his  own  QQst$ 
on  this  appeal. 
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PRINCIPAL   MATTERS 


CONTAINED  IN  THIS  VOLUMiU 


•      A 

ABATEMENT. 

toEVISEES,  &c.  cannot  object,  by  motion, 

*'  that  the  hiein  are  not  warned  on  a  teufd. 

but  only  by  plea  in  abatement*  Cumminf^ 

V.  Eden.  Page  70 

ACTfQN. 

Btt  Assumpsit,  1 .    Election  of  Ac- 
tions. 

1.  An  action  will  not  lie  for  leftving^  maple 
lyrup  in  one'b  unenclosed  wood,  whereby 
the  plaintiff  *8  cow,  having  strayed  there, 
ii  killed  in  drinkins:  it.  B%uk  v.  Sfkin- 
ard.  78 

f .  Otherwise,  if  she  be  there  by  the  plain- 
tiff ^s  permission.  id 

3.  One  cannot  recoi^er  for  an  ii^ary,  even 
•   for  gross  negligence  in  the  lawful  me  of 

another's  property,  unless  he  is  free  from 
culpable  negligenoe  on  his  part.  '  id 

4.  One  hired  to  driire  horses  is  liable  only 
'  for  negligence,   nnskilfulness,  or   wilful 

miscoodoct,  the  burthen  of  proving  which 
lies  on  the  hirer.    Xemion  ▼.  Pvpt,    109 

5.  An  i^jent  or  bailee  cannot  maintain  an  ac* 
tion  for  the  property  of  his  principal  or 
)?^ilor,  op  the  ground  that  it  ii|  exempt 


from  execution  by  statute,  (#ew.  38,  db^ 
-    327.)    Midduy.Ttnuley.  Page  114 

Set  Bills  of  Exchange  and  Promise 
sory  Notes,  II.  4,  5, 

ACTION  PENAL. 

1.  Whether  a  contract  to  sell  5  galloiia 
without  license,  be  intended  to  eyade  the 
act,  {ten.  94,  eh,  164, «.  7,  1  R,  L,  178)  ii 
a  proper  question  for  the  jury.^  Baker 
v.  Riehard»on,  '         7^ 

2.  How  far  inikocence  of  intention  will  ex- 
'  cuse  the  infraction  of  a  penal  law. 

77,  n.  (a) 

3.  Court  will  not  set  aside  a  yerdict  for 
defendant,  in  a  penal  action,  though  it  be 
clearly  against  cTidence.  77,  n.  (6) 

See  Overseers  of  Highways.    Su- 
pervisor, 9. 

ACTION  REAL. 

1.  I^odamation  of  summons,  in  a  real  action, 
must'be  at  the  church  in  the  town  or  wai4 
nearest  the  lands,  and  be  so  returned. 
Maleum  v.  Rxtgtri,  1 

2.  But  if  not  so  returned,  the  sheriff  may 
amend.  id 

3.  A  personal  serrice  renders  proclamation 
'  unnecessary.  id 
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4.  The  manner  of  service  sHouM  be  clearly 
expressed  in  the  return,  and  cannot  be 
aided  by  intendment  id, 

5.  If  the  return  lo  a  writ  of  right  be  defec- 
tive, an  alia*  namnons  'goes,  instead  of  a 
grand  cape,    Malcom  v.  Gardner.  13 

6.  In  a  real  action,  it  is  not  enough  to  return 
proclamation  made  in  the  city  nearest 
where  the  lands  lie,  but  it  must  appear 
to  have  been  made  at  the  church,  in  the 
Ward  nearest  the  land.  If  there  be  no 
church  there,  this  should  appeq.r  upoo  the 
return,  to  warrant  proclamation  out  of 
the  waird.    Maieomv,  Gardner,  13 

7.  Town  and  ward  signify  the  same  thing, 
for  the  purposes  of  proclamation  id 

8.  Plaee^  as  used  in  the  statute  requiring 
proclamation,  means  any  small  subditision 
answering  to  a  town,  or.  being  substan- 
tially the  same.  id 

9.  Form  of  rule  for  an  alias  summons, 
where  the  return  is  defective.  id 

10.  The  court  will  modify  an  imparlance 
in  a  real  action,  so  as  to  place  it  at  some 
day  in  the  <;ame  term  at  which  it  is 
granted,  instead  of  the  next  term«  upon 
motion  of  the  party  at  whose  instance  it 
was  granted.   Malcom  v.  Rogers,        136 

11.  But  the  circumstance  that  a  tenant  has 
pleaded  a  dilatory  plea,  which  is  demur- 
red to,  will  not  prevent  an  imparlance  i^ 
the  next  term,  if  prayed  for,  in  order  to 
answer  the  demurrer.  id 

ADMINISTRATOR. 

See  Executors  and  Administrators. 

ADVERSE  POSSESSION. 
-    See  Deed,  7,  8. 

1.  In  ejectment,  the  defence  nf  20  years 
possessittn,  in  order  to  countervail  a  legal 
title,  must  be  lupporled  by  20  years  ac- 
tual occupancy,  or  a  substantial  enclosure 
of  the  prenuses  by  the  defeodsnt,  or  by 
him  and  those  through  whom  he  derives 

•    title.    Jackson  v.  Wo^drvjf,  276 

%  A  cultivation  of  part  of  the  premises, 
with  a  claim  of  title  to  the  whole,  for 
that  time,  will  not  constitiite  a  defence  be- 
yond the  portion  actually  improved,      id 

% .  And  even  where  such  possession  is  under 
a  deed  or  paper  title,  for  a  large  tract  of 
Uttd,  (e.  g.  783  acres)  and  only  a  small 
part  is  improved,  (e.  g.  2  acres)  with  a 
olaim  of  title  to  tlie  whole,  ibis  will  not 
eonstitute  an  adverse  possession  beyond 
«he  actual  impr4>vement.  id 

4.  And  wh^re  one  takes  a  deed  purporting 
to  describe  a  tract  of  land,  but  which,  by 
a  mistake  in  the  description,  covers  noth- 
r,  and  t|ie  grajg^e,  by  occupation,  takes 


possession  of  a  part,  and  claims  title  t» 
the  whole  of  the  supposed  tract,  under 
the  deed,  this  is  an  adverse'  possession 
only  as  to  the  part  actually  improved,  id 

5.  And  accordingly,  in  Jackson  v.  Lioyd^ 
(M  S.  Oct.  Termy  1820,)  where  the  de- 
fendant  had  a  deed  for  lot  4,  but  look 
possession  of  lot  5,  adjoining,  believing  it 
to  be  lot  4,  and  claiming  it  as  such,  sod 
improving  a  part ;  held^  that  his  adverse 
possession  did  not  extend  beyond  his  aotu- 
|d  improvements.  id 

©.  The  doctrine  of  constractive  adverse 
possession,  by  the  cultivation  of  part, 
accompanied  by  a  claim  of  the  whole 
under  a  deed,  does  not  apply  to  larga 
tracts  of  land,  not  purchased  for  the  pur- 
pose of  actual  cultivation.  id 

7.  This  doctrine  is,  in  general,  applicaUe  la 
9,  single  farm  or  lot  of  land  only,  purchas- 
ed for  the  purpose  of  actual  cultivation,  id 

8.  The  reason  and  propriety  of  this  distinc- 
tion considered.  id 

9.  A  rightful  title  is  not  necessary  to  consti- 
tute an  adverse  possession.  H 

10.  A  constructive  adverse  possession  must 
be  founded  on  a  deed  or  paper  title,  tho* 
such  title  need  net  be  a  rightiul  one.    id 

11.  To  constitute  an  adverse  possessimi  of 
land,  an  entry  undter  claim  of  title  ik,  in 
general,  sufficient  ;  and  it  is  not  material 
whether  the  title  prove  to  be  valid  or 
not.     Jackson  V  Camp.  605 

12.  But  if  the  claim  is  not  founded  on  a 
deed  of  conveyance,  or  writing,  tlie  pos- 
session is  limited  to  actual  occupancy  and 
substantial  enclosure,  which  must  be  defi<« 
nitc  and  notorious.  id 

};).  To  support  a  constructive  posse^sion 
beyond  these,  grounded  on  an  actual  oc- 
cupation of  part  only,  it  is  essential  that 
the  writing  Tilted  on  as  evidence  oftitle^ 
should  include  the  land  not  occupied,    id 

14.  Where  one  makes  a  contract  to  have  a 
deed,  though  be  enter  into  {ittsMsAon  of 
the  land  dj^oribed  by  it.  be  is  opt  in  a  sit- 
uation to  hold  advereaely,  until  the  con- 
dition upon  wliifth  he  contraots  to  have 
his  deed,  is  fulBUed  :  id 

15  For  sQoli  a  possasian  is  not  faMtile  in  itt 
inception.  id 

Ig.  To  bar  a  right  of  entry,  a*  passession 
joQst  not  only  be.hostile  in  its  inception, 
but  must  ooadmie  so  for  dO  years  id 

17.  Where  one  oentracts  for  a  deed,  whieh 
is  afterwards  executed,  thie  extiaguishcs 
all  claim  under  the  oontraet,  ercn  thouglk 
the  deed  vary  from  the  contract.  The 
contract  beooimes  a  nullity.  id^ 

.  And,  accordingly,  the  extent  of  the  ad.' 

Adverse  possession  can  119  longer  be  deter- 
nined  by  the  contract,  but  amst  be  de- 
termined by  the  deed.  id 


iNf)EXi 


159 


1#.  Where  two  adjoining  owners  of  land 
have  a^ireed  on  a  diriaion  line  between 
them,  and  held  and  occupied  accordiDg:ly 
for  ^  or  30  years,  they  are  concluded, 
and  the  line  cannot  be  questioned  by 
either  party,  though  it  be  not  according 
to  their  title.    Jackson  v.  Hubble*       613 

AFFIDAVIT. 

See  Certiorari,  !•     Cities,   Eject- 
ment, 3. 

1.  A  motion  to  admit  a  landlord  to  defend 
in  ejectment,  may  be  grounded  on  the 
affidavit  of  his  agent  sliewing  the  rela- 
tion of  landlord  and  tenant,  between  him 
and  the  tenant  in  possession.  Jackson  v. 
SlUes.  134 

ti,  An  affidavit  for  a  commission  is  suffi- 
cieot,  if  it  shew  the  witness  to  be  mate- 
rial, as  advised,  &c.  and  that  he  is  out  of 
the  jurisdiction  of  the  court.  Bracket  v. 
Dudlty,  209 

3.  It  need  not  add  that  tiie  party  cannot 
safely  proceed  to  trial  without  such  evi- 
dence, id 

4.  The  affidavit  of  the  agent  or  attorney, 
in  fact,  is  sufficient  to  move  for  a  commis- 
sion upon,  without  shewing  an  excuse  for 
its  not  being  made  by  the  party  himself. 
Murray  y,  Kirkpatridc,  210 

5.  Whether  the  tenant,  in  ejectment,  is  in 
•possession,  is  not  a  question  upon  the 
merits,  but  merely  of  irregularity,  and 
affidavits  may  be  henrd  upon  it,  on  both 
sides.    Jackson  v.  Stiles,  222 

6.  It  must  appear  by  affidavit  that  the  dec- 
laration and  notice  were  served  upon 
the  tenant  in  possession,  before  a  default 
can  be  taken  against  the  casual  eject- 
or, id 

^.  //  seems,  that  an  affidavit  it  inadinissible 
unless  entitled  in  the  cause  in  which  (he 
motion  is  made.    Dickinson  v.  OUlifond, 

481 

AGENT. 

See  Action,  2.  Bills  of  Exchange 
and  Promissory  Notes,  11.  7,  11. 
Factor. 

The  question,  in  what  eases  a  publick  or 
private  agent  is  personally  liable,  consid- 
ered.   JHolt  V.  Hieks.  '  5X5 

AGREEMENT. 

See  Assumpsit,  1.     Bond  and  War^ 
rant  of  Attorney.     Interpleader, 
,29,  30.    Slave,  I,  2,  3. 


1.  Where  W,  on  the  2Ut  October,  hired  a 
house  of  G.  from  It/  November ,  for  6 
months,  and  agreed  to  pay  $50  in  ad- 
vance, and  secure  $100,  in  a  manner 
specified,  but  omitted  to  pay  or  give  se- 
curity, till  3d  Abr.  when  G  let  the  house 
to  another  ;  held,  that  the  contract  was 
at  an  end  ;  though  W  mentioned,  at  the 
time  of  the  contract,  that  he  tlid  not 
want  possession  under  a  fortnight.  Jtf '- 
Oaunten  v.  Wilbtr.  %5i 

2.  The  paymeht,  &c.  is  in  such  case  a 
condition  precedent,  not  to  his  entering 
into  possession,  but  to  his  being  entitlerl 
to  the  possession.  id 

3.  And  the  agreement  was  accordingly  con- 
strued to  mean  a  payment,  Sac,  before  the 
Isl  J^otember*  id 

4.  A  judgment  is  in  no  sense  a  contract  or 
agreement  between  the  parties.  Tf^j/- 
man  v.  Mitchell  316 

5.  Whether  a  contract  of  sale  is  rescinded  or 
released  by  the  acts  of  the  parties  is  a 
question  of  law,  where  the  evidence  estab* 
tishing  ihe  acts  and  declarations  from 
which  such  an  effect  is  claimed  is  clear 
and  undisputed.  Healy  v.  Utley.  345 

6.  Accordingly,  where  U  sold  certain  oars  to 
H,  who  purchased  by  S,  his  agent,  and 
the  onrs  were  delivered  to  S,  who  sboitiy 
after  declared  to  U,  that  he  could  not  pay 
for  them ;  that  U  must  take  them  and  do 
the  best  he  could  with  them ;  and  U  took 
them  accordingly  and  delivered  them  to 
Hemck,  who  sold  them ;  ar.*l  U  gave  a 
receipt  and  order  to  Herrick,  in  which  h« 
called  them  his  (U's)  oars,  and  thereby 
appropriated  h  part  of  the  proceeds  thereof 
\ihen  the  same  should  be  sold  ;  lUtd,  that 
the  contract  of  sale  was  rescinded  by 
these  declarations  and  acts  of  the  parties ; 
that  the  property  in  the  oars  was  (hereby, 
re- vested  in  Lf ;  and  that  he  could  not  be 
considered  as  the  mere  agent  of  H,  either 
in  fact  or  from  necfssity  ;  that  conse- 
quently, H  was  not  liable  to  U*  for  the 
diU'erence  between  the  contract  price  and 
the  sale  price,  as  he  would  have  been  bad  . 
the  relation  of  vendor  and  vendee  still 
continued   to  subsist  between    him    and 

7*  Held  also,  that  in  an  action  in  the  court 
of  common  pleas,  by  U  against  H,  for  the 
difference  between  the  contract  and  sale 
price,  the  court  upon  the  above  fact« 
should  have  nonsuited  the  plaintiff;  and 
that  tiieir  refusing  to  do  so  wasarror*    id 

8.  Where  a  crew  has  been  shipped  for  a 
voyage,  and  articles  executed,  fixing  the 
rate  of  wages,  the  written  agreement, 
made  at  the  port  of  departure,  is  the  only 
legal  evidence  of  the  contract;  and  a 
maiiner  can  recover  uothiogbeyond  what 
it  {specifies.    Johnson  t«  Dalttnu  543 
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9.  Whether  an  agreement  by  the  master  to 
permit  the  crew,  who  are  bound  by  the 
shipping  articles  to  proceed^  to  leave  the 
ship  at  ao  intermediate  port,  is  vatid? — 
Quere.  id 

ALIGN  &  NATURALIZATION. 

Naturalization  merely  removes  the  disabil* 
ity  of  the  alien  to  hold  lands,  leaving  a 
right  in  the  government  to  enter,  if  he  die 
without  heirs,  or  leaving  alien  heirs  only. 
StUl{ff  V.  Forgey.  80 

See  Oower,  4. 

AMENDMENT. 

See  Action  Real,  2.  Certiorari, 
12,  13.  Costs,  IFI.  2,  10;  Ex* 
ecution,  4.  Pleadings,  VI.  15, 
16.  Return,  1.  Writ  of  Er- 
ror, 6,  6,  7.  Writ  of  Right,  1, 
5. 

I.  An  execution  tested  after  the  plaintiff's 
death  is  Irregular,  but  may  be  amended. 
Center  v.^BiUinghurst.  33 

12.  Certiorari  amended  where,  by  mistake, 
a  term  intervened  between  the  leH  and 
return.    Jtukton  v.  Crane,  38 

3.  Though  this  may  not  be  done  in  mesne 
process  for  arrest  in  ^lersonal  actions,    id 

4.  Certiorari  amended  by  inserting  the  test 
day.     Brink  v.  FuUon.  41 

5.  .Amen*lment  by  inserting  the  defendant's 
name  in  the  nisi  print  record,  in  the 
plaice  «^bere  it  is  usually  inserted  before 
the  altfiaation  of  entry  and  ouster,  the 
omission  being  by  mistake.  Jackson  v. 
Young.  131 

6.  This  was  done  after  a  nonsuit  at  the 
circuit,  for  the  defendant's  not  appearing, 
&c.  id 

T.  And  though  the  defendant  swear  to  mer- 
its in  such  a  case,  the  court  will  not 
relieve,  unless  he  excuse,  his  default. 
Such  an  omission  is  not  an  irregularity. 
It  is  matter  for  motion  in  arrest,  or  error, 
and  the  record  is  not  void,  but  voidable, 
and  may  be  amended.  id 

9,  A  cap.  ad  resp.  returnable  at  a  wrong 
place,  is  amendable.    M*Konkey  v.  Glen. 

141 

9.  In  ejectment,  it  is  generally  allowed,  of 
course,  to  amend  by  inserting  a  new  de- 
mise^ <irhefe  the  proposed  lessor  haS  a 
subsisting  title.     Jaeksofi  v.  MUrray.   156 

10.  Otherwise,  where  the  statute  of  limita- 
tions hat  aftiiched.  id 

II.  And  wherfe  the  actiotr  was  for  a  milita- 
ry lot,  the  defendants,  being  bonafiU 
postenors,  and    the    effect   would    have 

tweo  to  deAlat  the  operation   of   the  stat- 


utes pnvsed  j^pril  Sthf '  1803,  {sen.  2iS,  6km 
88,  3  Webtttry  399.)  and  afterwards,  in 
1813,  {ie$$.  36,  ch.  80,  s.  4,  1  R,  X.  304,) 
for  their  protection,  the  amendment  was 
refused.  id 

It.  For  such  an  amendment  would  be 
eqiiivalentUo  a  new  action,  with  a  rule 
that  it  should  oven  each  the  statute,     id. 

I3y  Record  amended,  where,  by  mistake,  the 
judgment  was  drawn  de.  bonis  propriis^ 
whereas  it  should  have  been  de  bonis  «i- 
testatorit,  st.  See.  el  de  bonis  propriiSf  si 
rum.  See.    People  v.  McDonald.  189 

14*  On  motion  to  set  aside  a  ecu  so,  for 
irregularity,  on  the  ground  that  it  was 
returnable  at  a  wrong  place,  the  court 
allowed' it  to  be  amended,  without  giv- 
ing notice  of  a  drots  motion  for  the 
purpose.    Inman  v  Grristbold.  199 

15.  And  tuch  motions  to  amend  are  oltea 
granted  upon  the  papers  brought  forward 
to  impeach  the  fSroceedings.  id 

16.  A  capias  ad  respondendum  amended,  by 
correcting  the  test  as  to  the  name  of  tha 
chief  jusuce.     Brown  v.  Jiplau         203 

17.  Where  a  sheriff  sold  land  under  two 
executions,  the  plaintiff  in  one  of  which 
died  several  years  before  it  issued  :  and 
the  certificate  of  sale  was  given  uuder  and- 
the  money  applied  upon  the  execution,  the 
plaintiff  in  which  had  so  died  ;  oa  due 
notice  to  the  sheriff  and  the  defeodaot* 
the  court  ordeied  the  certificate  amended, 
and  the  money  applied  on  the  valid 
execution,  and  that  the  other  execution  be 
set  aside.    Oansevbott  v.  Gilliiand,      213 

19.  But  an  order  that  the  said  under  the 
second  execution  be  validated,  Was  refused 
as  unnecessfiry.  id 

19.  Fi.ftL  ametided  by  adding  the  name  of 
a  plaintiff;  and  Correcting  the  name  of  the 
place  at  which  it  was  tested.  Porter  v. 
Ooodman.  413, 

20.  And  this  after  an  action  of  trespass 
brought  (ott  a  levy  under  it.  id 

21*  ftut  this  was  done  on  payment  of  the 
costs  both  of  the  motion  aqd  the  action.  H 

22.  //  Sterns^  that  the  court  would  refuse  to 
amend  a  fi'fa*  issued  on  a  judgment  by 
confession  upon  a  bond  and  warrant  of 
attorney  which  bad  been  obtained  fraad  • 
ulently.  .  id 

23.  Where  the  sheriff  u|K>n  Sijifa.  sold  three 
parcels  of  land,  but  in  the  certificate  of 
sale,  by  mistake,  omitted  to  mention  one, 
of  these  parcels,  the  court  ordered  hiv 
to  amend  his  ceriificatb  according  to  the 
fact.   Smith  v.  Hudson.  430 

24.  A  CO.  sa.  tested  out  of  term  is  not  void, 
but  voidable  only,  and  may  be  amended 
on  motion.    Jones  v.  Cotdt.  309 

25.  The  English  and  American  auihoritidl 
allowing  amendmenis  at  the  circuit  and 
lit  t>ar,  ill    the  nisi   prims  record   «ii4 


billed  proceedings,  especially  in  t 
<0f  ejectment,  referred  to  and  cc 
132,  n.  (c)  (d)  also  159,  and  160 
t6.  The  court  will  not  enterlaiu 
to  amend  a  justice's  return  to  a 
ri,  unless  the  affidavit  on  which  i 
ded,  and  the  refcam,  or  sworn  oi 
copies  thereof^  be  furnished. 
Gidney, 

27.  Nor  will  they  amend,  wherie 
is  a  full  answer  to  the  affidavit. 

28.  Form  of  the  rule  to  amend  a  d< 
under  the  8th  general  rule  of  ^ 
1796.    Mumford  v.  Slacker. 

29.  This  need  not  specify  the  part 
which  the  amendment  is  to  be  n 

30.  But  may  be  general,  that  the 
have  leave  to  amend  the  dec! a 
file,  without  saying  how. 

31 .  Whether  under  such  rule  thi 
may  amend  by  adding  a  new  co 

ANSWER  IN  CHANCEI 

See  Interpleader,  7,  8,  9 

1.  Where  an  answer  to  a  bill  filed 
sive  to  the  bill,  and  within  the 
sought,  it  is  legal  evidence  in 
Woodcock  V.  Beiinet, 

2.  And  this,  whether  it  is  a  denic 
fact  alleged  by  the  complainant, 
a  fact  by  way  of  avoidance  mer 

3.  This  rule  illustrated  and  applic 

4.  Mr.  EmmeVs  argument  on  this 
Ten  Eyck  v.  Hart^  M,  S,  note  (a 

APPEAL  AND  REHEAR! 
See  Interpleader,  1,  2,  4 

1*  An  order  or  decree  in  chancer] 
by  consent,  is  not  the  subject  of  t 
or  rehearing.  Atkinton  r.  JUan 
royd. 

8.  So  of  an  order  of  reference  uf 
the  party  appealing  has  acted, 
outing  the  reference  upon  the 
prescribed  by  the  order. 

3.  if  an  order  or  decree  appealed  f 
port  on  its  face  to  have  been 
consent  of  the  party  appealing, 
deemed  by  the  court  above,  c 
to  have  been  so  taken  ; 

4.  And  they  will  not  hear  evidence 
question,  whether  it  was  so  tak< 

6.  If  it  was,  in  fact,  not  taken  b 
the  party  should  have  applie 
court  below,  to  have  the  mistc 
entry  corrected. 

APPEARANCE.  > 

Se^  Practice,  11.  2. 
Vou  T. 
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ATTORNEY. 

See  Attorney's  Clerk,  1 ,  2'.  Costs, 
11.  12, 13, 14.  Dower,  24.  Prac- 
tice,  X.  2,  3,  4, 5,  7,8.     Set  Off. 

1.  After  actual  notice,  the  parties  have  no 
right  to  settle  the  attorney's  costs,  nor  do 
any  act  to  obstruct  his  proceeding  in  the 
eause  to  collect  them.  Power  r.  Kent  & 
TFhaUtv.  173 

2.  Accorcunglj,  where  the  defendant  had 
judgment  upon  demurrer  to  some  of  the 
counts,  and  had  taken  issue  upon  the  oth- 
ers,  upon  which  he  was  entitled  tojudg- 
ment,  as  it  ease  of  nonsuit,  the  judgment 
upon  demurrer  having  disposed  of  the 
whele  cause  of  action,  and  the  other 
counts  bemg  inserted  :or  mere  form,  the 
defendant^  attorney  having  giv'-n  no- 
tice to  the  attorney  for  the  plaintiff  not  to 
make  any  arrangement  with  the  defen* 
dant  which  should  affect  the  attomey^s 
elaim  for  costs ;  held,  that  an  agreement 
between  the  defendant  and  the  plaintiff^ 
attorney,  to  pat  the  eause  off  with  a  view 
to  settle  a  claim  between  the  parties,  and 
thereby  stay  the  farther  progress  of  the 
•ait,  did  not  prevent  the  defendant's  at- 
torney from  proceeding  to  move  for  judg- 
ment as  in  oase  of  nonsuit.         ,  id 

3u  The  parchcse  of  a  <entor  judgment  by  a 
junior  Judgment  creditor,  who  is  an  attor« 
ney  at  law,  made  for  the  mere  purpose  of 
aecuring  the  younger  debt,  is  not  void 
within  the  statute  to  prevent  abtuet  in  the 
fraetiee  of  the  iaw,  (teu,  41,  ck.  259) 
I^'or  is  it  forbidden  by  that  statute,  which 
18  penal,  and  ought  not  to  be  extended  by 
construction.  Van  Rentitiaer  ▼.  Sheriff 
<6f  Onondfiga.  443 

4»  A  circuit  judge  cannot  practice  as  attor- 
ney ;  «nd  service  of  papers  upon  him,  in 
a  cause  wherein,  before  his  appointment, 
be  was  tttoraey,  is  irregular.  Hobby  v. 
Smiths  588 

ATTORNKT'S  CLERK. 

h  Att  attorney's  derk,  during  the  aboenee 
of  the  attoreeyf  represents  him  as  to  all 
theordinary  business  of  the  offiee.  Poll- 
er ▼•  Kent.  Sll 

SL  Accordingly,  where  daring  bis  principal's 
abseace,  he  receited  an  amended  replioa- 
tion,  and  agreed  to  waive  the  formality  of 
a  rale  for  such  amendment,  it  was  holden 
Vindingvpontbe  attorney.  id 

r 

AWARD. 

See  Practice^  X.  1* 


1  Upon  demanner  to  a  declaration  upon  an 
arbitration  bond,  it  will  be  intended  that 
the  arbitrators  acted  within  the  submis- 
sion, unless  ihe  contrary  appear  upon  the 
face  of  the  awards  JSoron  V.  HiTfrer.    117 

2#  Accordingly,  where  parties  submitted  >tie 
settlement  of  a  division  line  between  theif* 
farms,  and  the  bonds  recited  that  a  cedar 
post  should  be  the  place  of  beginning,  and 
that  the  lines  described  in  certain  original 
leases  should  guide  as  to  courses  and  dis- 
tances, and  that  parol  evidence  should  bo 
excluded,  and  the  award  adopted  a  stake 
as  the  place  of  beginning,  and  ceriam 
stakes  newly  set  up,  &c.  to  r^fulate  tho 
courses  and  distance?,  and  said  nothing  as 
to  the  cedar  post  or  original  leajtes  ;  beldf 
that  the  place  of  beginning,  and  courses 
and  distances  mentioned  in  the  award, 
should  be  intended  the  same  as  those  des- 
cribed in  the  bonds  :  the  contrary  is  mat- 
ter of  df>fence,'  and  comes  properly  from 
the  defendant.  H 

3tf  Where  the  bonds  of  submission  provide 
that  if  the  arbitrators  shall  award  that 
the  lands  of  A  are  in  possession  of  B.  then 
B  shall  surrender  the  lands  and  pay  the 
costs  of  an  ejectmeAt  brought  by  A,  for 
their  recoTery,  and  the  arbitrators  award 
accordingly ;  and  further  that  B  should 
surrender  the  land  and  pay  the  costs  of 
the  ejectment ;  held,  that  though  they 
bad  Lo  power  to  award  the  surrender  and 
payment,  yet  these  being  a  part  of  the 
condition,  an  action  lies  on  the  bond  for  t 
breach  in  either  particular.  id 

4tf  And,  in  such  a  ca«e,  where  it  appears  by 
the  submission  that  A  and  B  own  adjoin- 
ing lots,  the  settling  the  division  line  be-* 
tween  which  is  the  subjec4  oi  the  snbmi»* 
sion,  an  award  which  declares  that  B  is 
in  possession  of  A*s  land,  and  at  the  same 
time  declares  the  division  line  between 
them,  ty  courses  and  distances,  is  sufi<« 
eiently  certain  as  U.  the  extent  of  the  pos- 
session, and  B  is  bonttd  to  surrender  ac- 
cordingly. id« 

5.  Though  an  award  is  bad  in  one  part,  yet 
it  may  be  good  in  another,  if  there  is  no 
coitn^xion  between  the  two  sobjerts,  and 
they  do  not  depend  upon  each  other,     id 

6.  If  the  snbmissioA  be  of  a  particular  thing 
and  the  award  be  of  that  aiid  sometbiog 
else,  though  the  latter  be  void^  the  paity 
h  bounri  to  fulfil  the  former.  It  is  void 
only  pro  tanio.  id 

Y.  Though  the  instrument  of  revocation  of  an 
award  do  not  in  terms  declare  that  the 
party  re  votes  the  submission,  yet  if  enougk 
appear  tbereio  to  shew  an  intention  to  re- 
voke, it  is  sufficient.    FreU  v.  Frets,     33fi 

8.  Accordingly,  where  the  parties  had  Mb- 
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Mitted  to  arbttratioD  by  bond  ;  and  two  of 
Ihem  signed  and  veaied  a  revocation  thus : 
*'  to  J.  S.  and  iS.  M.  (the  arlritrators)  and 
E  F»  the  opposite  pt'rty)  we,  the  subscri- 
bers, revoke.  Take  notice  that  the  arbitra- 
tion bon«is  ex<*cnted  by  us  and  you,  dated, 
&c.  (the  true  date)  referring  certain  dis- 
putes, iV^c.  therein  mentioned  between  us 
and  you,  the  baid  E,  F.  to  you,  the  said  •/. 
5.  and  S.  Jtf.  as  by  reference,  Slc,  In  wit-' 
ness,  &G.*'  This  was  holdeo  sufficiently 
certain  as  a  revocation.  td 

9.  The  same  rules  applied  by  the  judges  in 
construing  a  revocation,  as  in  construing 
a  contract,  id 

10.  The  intention  of  tbe  parties  is  to  govern 
in  both  cases ;  not  merely  a  literal  or 
grammatical  construction,  which  would 
often  be  absurd.  *  id 

11.  VVhere  a   submission   is  made  a  rule   of 
court,   a   revocation   would    be    a    con- 
tempt, id 

12.  But  though  agrred  to  be  made  a  rule 
of  court,  yet,  until  actually  made  so,  it  is 
revocablf  and*tM  party  is  not  placed  in 
contempt  by  revoking.  id 

J3.  A  rule  for  an  attachment  for  not  per- 
forming an  award  will  not  be  granted  at 
tht*  time  of  making  the  submi-sion  a  rule 
of  court,  especially  where  there  has  been 
no  riemand  of  performance.  Knight  v. 
Carey.  S9 

14.  The  practice  as  to  malting  the  submis- 
sion a  rule  of  court :  affidavit,  motion, 
avoiding  the  award,  rule  of  court,  and  how 
to  obtain  attachment. 

S9,  40,  n.  (a)  (6)  (e)  (d)  (eY 

15.  Attachment  does  not  lie  to  enforce  the 
payment  of  costs,  which  are  provided  for 
in  the  bond,  and  do  not  depend  on  the 
award.  W,  n.  (a) 
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BAIL. 

1.  If  bail  do  not  justify  within  the  time  al- 
lowed by  the  rules  of  the  court,  they  cease 
to  be  bail:  and  the  plaintiff  cannot  hold 
them  by  giving  notice  that  he  waives  the 
exception.  People  v.  Judges  of  Ononda* 
ga,  54 

2.  And  this  court  will,  in  such  case,  where 
the  bail  are  sued  in  a  court  of  common 
pleas,  grant  a  mandamus  commanding  the 
court  below  to  order  an  exoneretur  to  be 
entered  upon  the  bail  piece,  and  to  let 
aside  the  proceedings.  id 

3.  Where  bail  are  excepted  to,  and  neglect 
to  justify  in  the  regular  time«  they  are  as 
no  bail,  and  the  plaintiff  may  file  common 
bail,  and  proceed  under  the  statute  and 
take  a  default,  which  will  be  set  aside 
•nly  OB  ttript.    Wattrman  t.  Men*     i9 


Trotter  &  Douglas, 

4.  The  plaintiff  is  not 
until  the  bail  have 
be  refuse  a  plea  oi 
afterwards  file  com 
default.     Waterma 

5.  Charging  a  defeni 
charges  bis  bail.  & 

6.  Charging  one   o' 
will  not  discharge  i 

7.  Where  a  defendaii 
charge   under  the 
judgment  against  i 
a  set.  fa,  personallj 
not  be  relieved  on 
Thurber, 

8.  The  defendant  hi[]i 
lieved  on  motion ; 
the  rule  dispensing 
in  such  a  case,  wh 
circuity  of  surrendi 
must  be  immedia  ( 
apply. 

9.  If  a  defendant  om 
to  a  Jet.  fa.  wher<  I 
goes  against  htm,    i 
such  case,  if  the  bi  i 

.  after  the  return  of 
the  court  will,  o  i 
made  out,  givi*  tin  ! 
would  do  In  other 
time,  stay  tbe  pro  ; 
ther  order,  that,  <  i 
fendant,  andpayin  ; 
proceedings  agaia  I 
stayed. 

10.  It  seems  that  spc 
to  the  amount  of  t 
T.  Sioeker. 

See  AttachmeDt.  I 
of  the  Peace,    I 
3,  16,  17,  19. 
6*  Yarismce,  i 

BA 
&e  A 

BARGA 

Sec  V 


I.  wild  bees  in  a 
owner  of  tb»  soil 
Ferguson  v«  MiU 

9.  Though  another 
obtain  lieenee  Ir 
them,  and  mark  t 
of  hit  ownDamt, 
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ownership  upon  him,  until  he  has  taken 
actual  poisesnion  of  the  bees.  id 

3.  If  h^  omit  to  take  such  possession,  the 
owner  of  the  soil  may  give  the  same  li- 
cence to  another,  who  maj  take  the  bees, 
without  being  liable  to  the  first  finder,   id 

A.  The  two  parties,  both  having  licence,  the 
one  who  takes  possession  first,  acquires 
the  title.  id 

B.  Whether  giving  a  second  licence  to  take 
the  bees  was  a  revocation  of  the  first  ? 
Quere*  id 

BILL  OF  EXCEPTIONS. 

A  bill  of  exceptions  does  not  draw  the  whole 
matter  into  examination,  but  only  the 
points  upon  which  it  is  taken  ;  and  the 
party  excepting,  must  lay  bis  finger  on 
those  points,  which  might  arise  either  in 
admitting  or  denying  evidence,  or  matter 
of  law  arising  from  a  fact  not  denied,  in 
which  either  party  was  overruled  by  the 
court.    Jaehon  v.  CadwdL  622 

BILL  OF  INTERPLEADER. 

See  Interpleader. 

BILL  OF  PARTICULARS.  - 

See  Particulars,  Bill  of. 

BILLS  OF  EXCHANGEAND  PROMIS- 
SORY NOTES. 

I.  Form  and  Requitiies. 

II.  Trantfer  and  Endorsement 

III.  Demand  and  Kotiee  of  Nonpayment, 

IV.  IVhenaBiUor  Jfote  Operates  as  Pajf* 
mentm 

1. 

1.  A  note  ran  thus  :  *<  The  president  and  di- 
.  cectors  of  the  Woodstock  Glass  Company 
promise  tb  pay,'»  &c.  signed  **  IV.  H. 
President  :'*  whereas  the  real  name  of  the 
company  was  **  The  Woodstock  Glass 
Company,"  of  which  W.  H,  was  presi- 
dent ;  and  the  note  was  set  forth  in  plead- 
ing, as  one  against  the  company  by  its  true 
name  ;  and  it  appeared,  from  the  evi- 
dence, that  the  latter  company  was  inten- 
ded ;  heldf  that  the  company  were  liable. 
Molt  V.   Hieks,  613 

3.  Bills  of  exchange  and  promissory  notes 
must  be  absolute  between  the  original 
parties;  but  an  endorser  may  make  his 
liability  depend  upun  a  particular  contin- 
gency, or  restrict  it  to  a  particular  char- 
acter or  fund.  id 

3.  A  promissory  note,  executed  by  a  testator 
in  his  last  sickness,  and  delivered  to  the 
payee,  without  consideratioOy  but  in  ex- 


pectation of  dissolution,  and  intended  at 
a  gift,  is  valid  as  a  donatio  eatisa  mortis* 
Wright  V.  Wright.  698 

4.  And  an  action  lies  thereon,  at  the  suit 
of  the  payee,  against  the  executors  of  the 
maker.  id 

See  Corporations,  3,  4,  5.    Inter- 
pleader, 20    to   32.- 

11. 

1.  Where  J  &  H,  endorsed  a  promissory 
note  for  the  defendant's  accommodation, 
and  on  its  being  dishonored,  paid  and  took 
it  up,  and  J  Sc  H  then  delivered  the  note 
to  H  alone,  with  the  original  endorsement 
thereon  ;  held,  that  ti  might  maintain  an 
action  in  his  own  name  aloue  as  endorsee. 
Havens  v.  Huntington.  387 

2.  The  negotiable  quality  of  a  note  is  not 
destroyed  by  advancing  the  money  and 
taking  it  up  ;  unless  this  be  done  ansma 
solvendi,  id 

3.  Yet  where,  in  such  a  tilse,  its  negocia- 
tion  may  work  a  wron^to  any  one  of  the 
previous  parlies  ;  such  a  payment  will  be 
holden  to  extinguish  the  note,  and  prevent 
its  negotiability  ;  and  this  for  the  purpos- 
es of  justice  :  as  if  a  subsequent  endorsee 
may  thereby  be  rendered  liable ;  ami  00 
of  the  like  cases.  id 

4.  It  is  no  objection  to  an  action  by  the 
endorsee  against  the  maker,  that  the  note 
thus  taken  up,  was  originally  given  to  the 
payee,  and  endorsed   by  him  for  the   ac- 

«  commodation  of  the  maker  ;  for  by  pay- 
ing it,  as  endorser,  be  becomes  possessed 
of  the  note  as  a  purchaser;  is  capable  of 
suing  upon  the  note  itself ;  is  not  confined 
to  an  action  for  money  paid«  and  might 
make  himself  liable   as  endorser  upon  it. 

id 

5.  And  the  defendant  may  avail  himself  of 
any  defence  which  he  might  have  bad 
against  the  payeee,  had  the  action  been 
in  his  own  name.  it 

6.  A  note,  though  overdue  and  disonored, 
may  still  be  negotiated,  subject  to  all  the 
equities    between    the    original   parties. 

id 

7.  Where  a  note  was  made  to  J.  H,  or 
order,  who  endorsed  it  thus  :  ^'  J.  H. 
Agent ;''  held,  though  nothing  appeared 
to  shew  that  he  was,  in  fact,  agent,  yet 
be  was  not  liable  as  endorser  ;  for  though 
payee,  he  has  a  right  to  make  a  special 
endorsement,  so  as  to  avoid  personal 
liability  ;  and  put  his  name  upon  the  note 
for  the  purpose  of  passing  the  interest 
therein  to  another,  and  nothing  more. 
MottY.  Hicks,  513 

8.  Such  an  endorsement  is  equivalent  to  a 
declaration  that  the  endorser  will  not  be 
personally  liable,  especially  where  the 
endorsee' has  notice  of  the  original  tram- 
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action  ;  and9  it  seems  there  would  be  e- 
nough  CO  the  face  of  the  paper  to  put  any 
one  ou  in<(uiry,  so  that  no  holder  could 
recover  against  J.  H.  as  endorser.  id 

9.  It  is  analagous  to  a  special  endorsement, 
declaring  that  the  note  shall  be  at  the 
risk  of  .the  endorsee  ;  iu  whicti  case  the 
endorser  would  not  be  liable  ;  and, 
therefore,  one  making  such  a  special  en- 
dorsement, is  a  competent  Mitness  for  his 
endorsee  in  an  action  ny  him  ^against  the 
maker  ;  but  it  would  be  otherwise  in  both 
these  instances,  if  the  endorsement  were 
absolute.  id 

10.  Where  a  note  was  made  by  a  corpora- 
tion,   payable    to  J.   H.   or  order,    who, 
as  agent,  endorsed  it  to  M  ;  and  one  W. 
H.  agreed  with  M,  that  if  he    would  en* 
dorse  to  R,  he,  (W.  H.)  would,  on  receiv- 
ing certaiu    glass  of  the  maker,   deliver 
the  same   to   M,  to   hold   as  an   indem- 
nity   for    bis,    (M's)   endorsement,    and 
M   endorsed   accordingly  ;  and  the   note 
yfks   protested  ;  and   R  recovered  of  M, 
as    endorser,     in   a   suit   by    M   against 
W.    fi.  upon  the    guaranty  ;   held,    that 
J.   H.    not    being    liable     as     endorser, 
was  a  competent  witness   for   the  plain- 
tiff ;    but  if  J.  H.    had    beiem  liable  as 
endorser,  he  would  not  be  a  competent  wit- 
ness.     He  would' not,  in  such  case,  be  In- 
different between  M  and  W.  H.   as  being 
liable  to  one  of  them  at  all  events,  up- 
on the  ground  that  W.  H.  being  a  surety, 
might  be  entitled  to  stand  in  the  place  of 
M,  on  paying  the  debt ;  for  W.  H.  would 
be  liable  only  upon  the  condition  of  first 
receiving    the  glass  as  a   fund    for  the 
payment,  which  would  bar  a  recovery  by 
him  against  J.  H.  id 

11.  Where  a  note  is  payable  to  A,  or  order, 
who  endorses  it  as  agent  for  another,  this 
addition  of  agent,  is  merely  a  declaration 
that  he  will  not  hold  himself  liable  as 
endorser,  yet  it  is  In  effect  an  endorse- 
ment by  bim  and  may  be  so  stated  in 
pleading  ;  and  though  if  turn  out  in 
proof  that  he  was  agent,  and  had  a  right 
to  endorse  as  such,  yet  this  is  no  vari- 
ance, e8|)ecially  where  it  Is  stated  as 
^mere  matter  of  iAducement  to  an  action, 
brought  by  the  endorser  against  one  who 
has  agreed  to  indemnify  him  against  his 
endorsement.  id 

III. 

1.  A  promissory  note  payable  on  demand, 
jfl  due  presently  ;  and  in  order  to  charge 
the  endorser  of  such  a  note,  payment 
must  be  demanded  of  the  maker,  and 
notice  of  nonpayment  given  to  the  endor- 
ser within  a  reasonable  time  after  the 
date.    Sice  v.  Cunningham.  397 

S.  What  is  a  reasonable  time,  when  the 
facts  are  ascertained,  is  a  question  of  law 
to  be  detarmined  by  the  court.  id 


3.  Five  months  is  an  unreasonable  delay, 
where  all  parties  reside  in  tbe  same  city. 

id 

4.  That  the  note  is  given  for  money  lent, 
and  payable  on  demand  with  interest, 
does  not  take  it  out  of  the  general   rule. 

id 

5.  Nor  would  an  agreement  at  the  time  of 
executing  the  note,  between  the  endorsee 
and  the  maker,  that  the  money  shall  not 
be  demanded  at  the  time  when  tbe  note 
purpnits  on  the  face  of  it  to  be  payable, 
excuse  a  delay  of  the  demand,  in  order  to 
charge  the  endorser,  beyond  the  ordinary 
time,  especially  where  the  endorser  is  not 
a  party  to  the  agreement.  •  id 

6.  Indeed,  parol  evidence  of  an  agreement 
to  pay  at  a  different  iime  than  that  which 
the  note  imports,  is  Inadmissible,  within 
the  rule,  that  the  legal  effect  of  a  written 
contract  cannot  be  varied  by  parol  evi- 
dence, id 

7.  An  offer  by  an  endorser  to  give  his  own 
note  in  satisfaction  of  the  endorsed  note, 
is  not  a  waiver  of  demand  and  notice, 
unless  such  offer  is  accepted  by  tbe  holder. 

id 

8.  To  make  a  promise  of  payment  operate 
as  a  waiver  of  demand  and  notice,  the 
bolder  must  shew  affirmatively  and  clear- 
ly, that  the  endorser  promised  with  full 
knowledge  that  he  had  not  been  charged 
as  endorser  by  a  regular  demand  and  no- 
tice, id 

IV. 

See  Specific  Performance,  2,  3,  4. 

1.  The  defendants,  by  their  agent,  exchanged 
their  vessel  for  the  plaintiffs^  vessel  ;  and 
the  plaintiffs  agreed  to  take>  as  the  differ-* 
ence  $6i»00,  and  to  receive  therefor  the 
promissory  notes  of  the  agent  and  his 
partner,  at  4,  6  and  8  mo|^ths.  The  notes 
were  eiven  accordingly,  but  not  being 
paid  ;  heid^  that  there  not  being  an  agree- 
ment to  receive  these  notes  in  payment, 
the  defendanu  were  liable.  Porter  v. 
Talcott.  359 

2.  And  this  though  they  had,  at  the  time  of 
the  contract,  and  to  the  time  when,  and 
after  the  notes  fell  due  and  up  to  the  tima 
when  their  agent,  one  of  the  makers  be- 
became  insolvent,  funds  in  his  hands  more 
than  sufficient  to  pnv  the  notes.  id 

3.  Where  an  agent  buys  goods  for  his  prin- 
cipal, and  gives  his  own  notes,  they  are 
considered,  so  far  as  the  question  wheth- 
er they  operate  as  payment  is  concerned, 
as  the  notes  of  tbe  principal  himself.       id 

4.  The  note  of  the  defendant,  g^ven  at  the 
time  of  the  sale,  is  no  payment,  unlesa 
there  be  an  express  agreement  to  receive 
it  as  such.  i^ 

5.  So  of  his  ag;ent's  note.  id 
G.  The  question  is  the  same,  whether  the 


yet 


INDEX. 


note  be  g^yett  for  a  precedent  or  cotem- 
porarjdebt.  id 

7.  And  this,  whether  it  be  the  note  of  the 
party,  or  a  third  person.  id 

8.  Beings  in  each  of  these  cases,  whether  it 
was  ag7*eed  to  be  received  as  payment,  id 

9.  M  &  B  sold  stores  for  a  ship  to  F  &  S,  the 
ship's  husbands,  (on  a  credit  of  4  months) 
who,  with  \y  k  J  were  owners  of  the  ship. 
M  &  B,  in  their  original  entry  of  the  ac- 
coant,  churged  these  stores  to  all  the  own- 
ers by  name,  A  few  days  after  the  sale, 
they  rendered  two  bills  to  F  &  S,  char- 
ging them  only  ;  and  about  2' months  af- 
t^  the  sale,  took  the  sole  note  of  F  &  S, 
at  an  extended  credit  of  3  months,  giving^ 
a  receipt  for  the  note  as  in  full  tor  the 
stores.  This  note  not  being  paid,  and  F 
&  S  becoming  insolvent ;  held<,  that  the 
other  owners  were  not  thereby  dischar- 
ged;  but  were  liable  in  f^ssump^it  for 
the  original  consideration.  MtUdon  v. 
WhUloeh.  ^90 

10.  Being  originally  liable,  the  delivery  of 
the  bills  charging  the  ship^s  husbands 
alone  did  not  exonerate  the  other  owners ; 
nor  were  they  dioharg>ed  by  taking  the 
note,  which  being  for  a  precedent  debt,  is 
not  a  satisfaction  until  actually  paid,  un- 
less expressly  agreed  to  be  received  as 
payment.  id 

11.  It  makes  no  difference,  in  such  a  case, 
whether  there  were  other  owners  at  the 
time  of  the  sale,  or  not.  id 

12.  But  lit  in  consequence  of  such  a  receipt 
being  given,  the  other  owners  had  allowed 
the  note  in  account  with  the  ship's  hus- 
bands, or  were  otherwise  injured  in  their 
dealings  witltf  them  upon  the  credit  of  the 
receipt;  this  would  have  worked  their 
discharge.  id 

13.  It  seems,  that^uch  prejudice  should  be 
shewn  affirmatively,  by  the  defendants, 
and  Vrill  not  be  intended.  id 

BOND  AND  WARRANT  OF  ATTOR^ 

NEY. 

4n  agreement  under  seal,  that  on  payment 
of  a  less  sum  than  the  real  debt  (men- 
tioned in  the  condition  of  a  bona  and 
warrant  of  attorney  to  confess  a  judg- 
jnent)  by  a  g^ven  day,  the  bond  shall  be 
void,  will  not  operate  as  a  defeasance,  or 
diKharge  the  debt ;  especially,  if  the  less 
sum  be  not  paid  at  the  day  ttipalated. 
Inman  ▼.  Griiwold, 

199.    And#e<  203,  n.  id) 


CERTIFICATE  OF  SALE  ON  EXECU- 
TION. 

See  AmendmeDt,  17,  18,  23. 

CERTIORARI. 

See  AmendmeDt,  %  4,.  26,  27. 
Costs,  III.    ID. 

lU-^^VTiether  the  excuse  for  the  party^  not 
making  an  affidavit  to  obtain  a  certiorari 
must  be  shown  to  the  comnaissioner  who 
allows  it,  or  may  be  shewn  for  the  first 
time,  against  an  application  to  set  aside 
the  writ  ?    Quere.   Clark  v.  Lttwrtnee.  48 

2.  Paying  or  settling  a  judgment  before  a 
justice  does  not  prevent  the  bringing  a 
certiorari  to  reverse  it ;  nor  supersede 
one  already  brought.    Clark  v.   Ottton^ 

dtr.  .        .^^ 

3.  A  justice  must  return  to  a  certiorari  as  to 
all  the  facts  stated  in  the  affidavit  upon 
which  it  is  founded,  that  they  are  true  or 
untrue,  according  to  the  best  of  his  re- 
collection and  belief;  and  be  will  not.be 
excused,  on  his  affidavit,  that  he  has  no 
minutes  and  remembers  nothing  by  which 
he  can  so  return.      Sckwder  t.  Warner, 

59 

4.  On  certiorari,  the  justice  dying  before  he 
makes  return,  the  court  will  hear  the 
cause  on  affidavit.    Seynuntr  v.  Webster. 

168 

5.  Form  of  the  rnle.  id 

6.  A  justice's  return  to  a  certiorari  need  not 
be  under  seaL    Scoli  v.  Rtishman,     212 

T.  It  is   enough  that  it  is  under  his  hand. 

id 
8«  An  action  for  a  false  return  will  lie  up- 
on it,  though  not  sealed.  id 

9.  The  irregular  conduct  of  the  jnry,  in  a 
justice's  court,  is  properly  assailable  as 
an  error,  in  fitet^  upon  certiorari.  Hob' 
erU  T.  f^Uitu  S38 

10.  Whether  an  assignxaent  of  errors  is  ne- 
cessary on  certiorari,  to  judges  of  the 
common  pleas,  to  review  their  proceed- 
ings in  relation  to  a  highway.    ^  n.  (a) 

11.  Returns  to  writs  of  certiorari  need  not 
be  sealed.  212,  n.  (b) 

12.  Where  a  writ  of  certiorari  recited  that 
B  impleaded  S  before  the  justice,  and  by 
misuke  recited  that  judgment  was  given 
agtnnsi  B,  whereas  it  should  have  heinjbr 
B,  and  then  comiiMaded  the  jvwtioa  ta 
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fceriify  the  Mid  ptoetedingt  andiudgment^ 
toiih  Uu  proeeu^  pleadings  and  other  things^ 
touching  the  same,  ice.  and  the  judg^'^ 
ment  was  correctly  stated  in  the  affioavit 
on  which  the  certiorari  was  allowed  ; 
held,  that  this  Was  not  such  a  misdeKsrip- 
tion  as  warranted  the  justice  in  returning^ 
that  there  was  no  such  cause  belore  him 
as  was  stated  in  the  writ.  Bird  v  Sils^ 
hie.  582 

13.  But  the  court  said  the  plaintiff  might 
amend  if  he  chose.  id 

t4.  On  moving  to  amend  a  justice^s  return 
to  a  writ  of  certiorari,  the  return  and 
affidavit  on  which  the  certiorari  waji 
founded,  or  copies  thereof,  must  be  pro- 
duced.    Durando  t.  Moonejf.  588 

CHALLENGES. 
See  Jury,  1,  6,  10. 


1.  When  made. 

2.  To  the  array. 

3.  To  the  polls. 

4.  Propter  defectum, 

5.  Propter  affectum. 

6.  Propter  delietttm, 

7.  When  and  how  made. 

8.  Form  of  entry  on  record. 

9.  How  tried.  ♦ 

CHANCERY. 


436  n.  (1) 
id 
id 
id 
id 
id 
id 
id 
id 


* 

See  Answer  in  Chancery,  Interplea- 
der, Issue,  Pleadings  in  Chance* 
ry,  Specifick  Performance.  ( 

CITIES. 

New-York. 

1.  Where  ,an  assessment  for  enlarging  a 
street  in  the  city  of  New- York,  has  keen 
made  and  deposited,  and  notice  published, 
an  affidavit  against  its  confirmation,  iho' 
not  laid  before  the  commissioners,  will  be 
receiTed,  if  it  appear  that  the  time  for 
objecting  had  expired  before  the  party  op- 
posing was,  in  fact,  apprized  of  the  pro- 

,  oeeding,  and  the  matter  will  be  referred 
back  to  the  commissioners.  Matter  of  en- 
larging, &c.  Dover-street.  74 

d.  Where  the  commissioners  of  estimate 
and  assessment,  in  the  city  of  Jiew-York, 
asiiess  the  damages  of  unknown  owners, 
Which  are  levied  and  paid  into  the  elerk's 
office  of  this  court,  according  to  the  184th 
section  of  the  act  to  reduce  the  several 
laws  relating  particularly  to  the  city  of 
^eW'York,  into  one  act,  {2  It  L.  418,  19) 
in  order  to  entitle  the  persons  olaiming  to 


be  owtaei^,  to  moye  to  have  the  moniea 
paid  over  to  them,  they  must  publish  no- 
tice of  their  application,  describing  the 
property  for  which  they  claim  the  money, 
for  6  weeks,  in  one  of  the  daily  papers 
published  in  the  city  of  J^ew-York,  and  al- 
so give  a  like  notice  to  the  corporation  of 
the  city.  Matter  ofJ.k  E.  Demnt,  and 
Reg  Oen.  ^95 

COLLECTOR. 
See  Pleadings,  VI.  12. 

Payment  to  the  state,  by  a  county  treastf- 
rer,  of  the  amount  due  to  him  from  a 
collector,  will  not  enure  to  the  benefit  of 
the  latter,  but  an  action  may  be  still 
mflntained  on  his  bond.  Jansen  v.  Os- 
trander,  670 

COMMISSION  DEL  CREDERE. 
See  Factor,  10  to  22. 

COMMISSION  FOR  EXAMINATION  OF 
WITNESSES. 

See  Affidavit,  2, 3, 4. 

COMMISSIONER  OF  TURNPIKES. 

The  power  of  a  turnpike  commissioner^ 
in  ordering  a  gate  open  under  the  act  con- 
cerning turnpike  roads  cannot  be  ques- 
tioned, because  it  does  not  appear  that 
three  commissioners  were  appointed  and 
sworn  for  the  county.  Trowbridge  v. 
Baker.  251 

CONDITION. 

See  Agreement,  2. 

CONSIDERATION. 

1.  A  debt  discharged  nnder  the  insolvent  act 
u  a  good  consideration  for  a  new  promise. 
Erwin  v  Saunders,  249 

2.  The  delivery  to  another  of  property  lev- 
ied upon  by  a  sheriff,  or  leaving  it  under 
his  control,  is  a  sufficient  consideration 
for  a  promise  to  re-deliver  it  to  the  sher- 
iff; and  this  whether  the  promise  be 
written  or  parol.  Lockwood  v.  BxdL    322 

3.  The  failure  of  consideration  is  no  defence 
to  an  action  on  a  specialty.  CerUer  v. 
BiUingkurst.  33 

See  Assumpsit,  2.  Bills  of  Ex- 
change and  Promissory  Notes,  L 
3,  4.  Interpleader,  30.  Spc' 
cifick  Perfojmancei  1,  2, 3, 4. 
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CONSTITUTIONAL  LAW. 

li  Before  the  court  will  declare  an  act  of 
the  legislature  unconstitutional,  a  case 
should  be  presented  in  which  there  is  no 
rational  doubt.  Ex  parte  Ji^Collum.    550 

3.  On  the  lUh  of  Aprik  1823,  an  act  pass, 
ed,  creating  the  county  of  Wayne^  out  of 
certain  towns  belonging;  to  the  former 
counties  of  Ontario  and  Seneca^  with  a 
proviso,  that  the  justices  of  the  peace 
"who  had  already  been  appointed  tor 
thos^  towns,  while  they  belonged  to  On' 
tario  or  Seneca^  pursuant  to  the  7th  sec- 
tion of  the  4th  article  of  the  constitution, 
should,  by  virtue  of  the  act,  be  and  re- 
main justices  of  the  new  county,  for  the 
same  term,  and  with  the  same  powers,  in 
the  towns  in  which  they  should  respec- 
tively reside  in  Wayne^  as  they  would 
have  had  in  the  counties  oi  Ontario  and 
Seneca,  if  the  act  had  not  passed :  held^ 
that  this  provision  was  constitutional. 
(Vid.  Laws,  sets,  46,  cA.  138,  <.  3.)        id 

3.  The  legislature  have  power  to  enlarge  or 
contract  the  territorial  jurisdiction  of  jus- 
tices of  the  peace,  though  they  have  no 
power  absolutely  to  deprive  them  of 
their  offices.  id 

4.  The  power  to  alter  their  territorial  ju- 
risdictinn  necessarily  arises  from  the  con- 
stitutional power  of  creating  ntfw  coun- 
ties,   (Art.  1,  s,  7.)  id 


CONTINUANCE. 

See  Execution,  1 ,  5i.    Pleadings, 

VII. 

Meaning  of  the  term  contintuotee.  43,  n.  (a) 
CONTRACT. 

See  Adverse  Possessioa,  14,  17, 18. 
Agreement.  Assumpsit*  Con- 
sideration. Corporation,  2.  De- 
mand.   Sunday. 

CONTRACT  RESCINDED. 

See  Agreement,  1,  5,  6. 

CORONER. 

See  Attachment. 

CORPORATION. 

Ir  An  action  of  assumpsit  wiU  lie  against  a 
oorporation,  upon  simple  contracts  of  its 
authorized  a|;eat9,  whea  acting  within  the 


scope  of  the  legitimate  purposes  of  stiefa 
incorporation.    Mod  y.  Hicks.  613 

2.  A  corporation  may  bind  itself,  by  cxm- 
tract  without  its  corporate  seal.  id 

3.  It  may  give  a  promissory  negotiable  note, 
being  included  in  the  wo^  person,  as 
used  in  the  sUtute  of  3  and  4  Ann,  (1 IL 
L.  151.)  id 

4.  AVhere  the  president  of  the  Woodstock 
Glass  Company  executed  a  promissory 
note,  in  the  name  of  the  company,  for 
wood  furnished  them  to  use  in  the  manu- 
fkctore  of  glass,  held  that  the  'company 
were  liable.  ii 

5.  Corporations  may  be  thus  bound  by  a 

promissory  note,  without  a  special  clause 

in  the  act  of  incorporation,  giving  them 

power  to  issue  notes,  such  as  are  found  in 

bank  charters.       '  id 

See  Overseers  of  the  Poor*    Supers 

visor. 

CORPORATIONS  QUASI. 

1.  Their  different  kinds  considered,  with 
.the  nature  of  the  remedies  by  aiid  against 
them.  S61  to  264,  n.  (a) 
And  Jansen  v.  Ostrander»  670 

2.  Huw  varioi^ly  th^r  powers  may  be  ap- 
plied. 686-7,  n,  (e) 

See  Overseers  of  the  Poor.      Su- 
pervisor. 

COSTS. 

See  Attorney,  1,  2.  Award,  1 5. 
Courts  of  Justices  of  the  Peace, 
Xlll.  Judgment  as  in  case  of 
nonsuit,  3.  Practice,  V«.  2,  3, 
Set  off.     Witness,  4. 

I.  In  general. 

II.  In   particular  actions,  and  against  par^ 
ticuiar  persons. 

III .  Of  interlocutory  proceedings. 

IV.  Taxation. 

V.  Double  and  treble  costs. 

I. 

1.  In  assumpsit,  and  plea  of  the  general 
issue,  with  a  discharge  under  the  act  to 
abolish  imprisonment  for  debt,  &c.  issue 
and  trial  on  both  pleas,  verdict  for  plain- 
.tiff  on  the  first  and  for  defendant  on  the 
second  plea,  judgment  was  ordered  for  the 
defendant  for  the  costrof  the  second  plea 
and  trying  the  issue  thereon.  Germain  ▼. 
Dakin.  m 


\,  In  iMtpnii  on  imnJt  "m  b  couri  of  com-    g^'e  Ejectment,  78,  9,  10.     Venue, 

cover  ma«  Ihan  21  rioltars,  wnoo.  h»«  4'  '=  «*       ™tnCS8,  2,  3. 

CDSI9,  but  must  iinj  cnetii  to  Ihe  ilerenrlint,  1.  Wherr,  al\er  t.  cause  is  nmiced  for  trja^ 

though  the  cDuri  cerlily  lh»t  the  irespau  ih'e  ikfeii'taat    obialiia    u  .i    otd«r   lo  my 

Benton    v.  ptocer.lingiA,  with  n  view  id  inovato  chaD|a 

^r  cniM  up- 
on his  vrnVict.  in  such  an  action  remove<l 
hera  by  habtai  cOTpiu,  an\ess  il  exceed   iS 

ihst    the  trelpaii  vai  wiirui    and  inali- 

>.  inVssumpsil  for  Isss  tlinn  $%5I).  and  at- 
tachn»-u<    for  not  brineiug  in  tba  flefend- 

allowable,    Pei^le  v.  Clutpman.  214 

4.  And  the  rule  to  brin;  in  boJ;,  notice  and 
affidavit  of  service,  ic.  ara  properly  tax- 
able B^inst  the  alierilf;  and  should  not  be 
taxed  in  the  orig'Inal  csiise.  id 

t,  \  retaining  fee  is  allowable  in  the  second 

t.  In  aD  action  for  a  libel,  brought  in  this 

court,  the  plaintiff  is  entitled  to  recover 

full  Costs,  Uiou^h  his  verdict  be  less  then 

50  dollars.     Haff  V.  HttUhinmn.  415 

7.  In  trespass,  yunre  clausam  fiegil^  in  a 

court  of   common   plons,  the  def<!i»lBnt 

pleaded  a  license  to  cron  the  plaintitT's 

iaad  for  the  purpose  of  drawing  wood,  and 

this  license  was  the  subject  of  controversy 

at  the  trial,  upon  whicJi  there  was  con- 
flicting evidence — there  being  a   rerdicl 

br  the  plaintiff  for  75  ceat»~hrld,  that 

freehold  or  title  to  land  did  not  cone  in 

question;  and  that  the  plaiatiffwas  not 

entitled  lo  costs,  within  the  6th  section  of 

the  act  Gonceming  casts,  (1   R.  L.  344.) 

Exparlt  Cobum.  568 

k.  A  license  to  enter  tin  land  is  not  an  inJer- 

M(.  i4 

9.  It  is  a  mere  atilhuritg,  permual  to  the 
grantee,  and  revocable  at  the  will  of  the 
grantor.  id 

10.  It  is  not  a  ir«o,  which  is  a  reai  or  tltalltl 
interest,  according  to  its  duration. 

11.  A  fee  for  the  assignmentof  theljailbond,  -  -  - 
is  not  taxable  against  the  defendant,  in  an  „*-?,'"*'■,.  .„  .  ,  ™ 
action  on  the  bail  bond.    2>oa7  v.  Fittin..     »■  T",  ,''1'"    ^^'  Mtorner,  on   sl.pnUung. 

583  should  oave  nnered  to  pay  the  costs  accru- 

12.  An  attorney  of  this  coorU  though  sued  ed;  for  though   the    defendant    have    a 

gainst  him  e.cced   SO  Allars.      f^W  v      g    ^^heie  alter  the  c«u«i  i>  noticed  for 
Giirjon,  QciU.  697  ,|,e    defendant  obMins   an    aider  tr 

13.  But  on  the  contrary,  he  shall  recover         p.oceediugs,  with  a  view  lo  move  lo - 

must  pay  tlie  costs  of  preparing   ' 
Hp  to  the  time  of  ibe  otdei.    fiur' 

10.  If  Uwretumef  ajugtiM  ttk' 


the  costs  01    preparuig  lor   trial 

iiiie  ol  lli«  order.    Buddv-JHtU- 

bum. 

*t 

2.   On   amen 

ling   a  jt   fa.   iireguUi   on   it* 

for  a  Isvy  under  which  liespaaa 

bad  t)pe<. 

brouKhi,  thapirly   applying  wu 

pay  ni,.  o..ly  tba    cosi.  of  ih* 

motion,  b 

Ji   llie  action  of  irespsss.     Poi^ 

3.   Where  a 

•rfeRddiiis  jointiy,    and    a   neUt 

pnutqui 

nwed   astuons,  be  is  not  enli- 

Had  lo  CO 

iis  ne  of  cDurie  [    aS  whrra    ana 

defeudan 

pleads  infancy, and  anoWeyrW- 

«ui   ise 
Ex  pane 

.lered  as  lo   hiui  upon  the  trial. 

E.A'eUen.-                                 417 

4.   Ai.d    wl 

era    a     court    of   common  pleat 

SIS  to  a    defendant,   under  iheM 

nres,  this   court  refused  lo  inigr- 

fere  by  maniiamus.                                          id 

ft  nutle.  of  disctelion ;  and  tl,e  C.  V,  fcft»- 

ins  e«- 

■sed   Ihr.it  diicreiion,  by  refusing 

(ere  by  m 

nndemus                                          id 

e.  Even  il 

Kiving  judgment,  omilling  eosw, 

ii  error. 

he    pioper  remedy  is    by  wtii  of 

7.   Thouah 

ihe  defendant's    allorney  tell  Iha 

plaioiiff' 

attorney,  that  he  hits  issued  do 

tubpaiuu 

WitHeslB 

10  subpoena,  this  dcei  not  imply 

Ibai  no  coBia  hflvfl-accruod  on  tba  pan  of 

the  d»r« 

idant,  in  piepariog  Ihe  cause  fot 

itiaU    B 

nd     under     such   ciicumsianc**. 

notice  of  trial  tiven  by  the  plain- 

llff'S  Bit 

riiey,  be  countermanded  by  bin  ; 

ipuldie  to  try  at  the  next  ciicuit, 

and  terv 

e  ibe  sliuulalion  before  he  receive* 

ihe  nolle*  <H  a  miXion  for  jurtgmenl  as   in 

case  of 

ri^hl    10 

inalte    ihe    motion.      Smilh    t. 
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evasire,  and  hk  conduct  in  relation  there- 
to disingenuous,  the  court  will  not  only 
order  hun  to  amend,  but  to  pay  the  costs 
of  the  application  to  compel  him  to  amend, 
proper  notice  of  the  motion  being  given  to 
him.    Birdv.SiMfU,  58^ 


IV. 


See  II.  3,  4,  5. 

1.  After  the  lapse  of  two  terms,  at  which 
the  party  mi^tjhave  applied  for  a  retaxa- 
tion  of  costs,  the  court  will  not  interfere, 
though  there  be  exceptionable  items  in 
the  bill.    J€Lean  v.  Forward,  49 

%  In  assumpsit,  where  the  recovery  is  less 
than  ^250,  the  niti  pritu  record  is  to  be 
taxed  by  the  folio,  allowing  at  the  com- 
mon pleas  rate.    Alcolt  v.  Phelps,       170 

Si.  The  record  and  execution  are  to  be  taxed 
at  the  sanMfum,  in  gross,  allowed  by  the 
eommon  pleas  bill,  without  any  addition- 
al allowance  for  the  greater  length  of  con- 
tinuances, id 

4.  Where  services  are  similar  in  both  courts, 
the  charges  are  the  same.  id 

5.  Where  the  service  here  is  unknown  in 
the  common  pleas,  the  charge  is  at  the 
common  pleas  rate  per  folio.  id 

6*  Where  several  defendants  appear  and 
plead  by  one  attorney,  only  one  re- 
taining fee  wiU  be  allowed  in  taxation 
against  the  plaintiff.  MorUnCt  executors 
V.  CrogfunCi  terre-tenanU,  233 

7.  Otherwise  when  they  appear  by  different 
attoniies.  id 

8.  Tlie  court  will  not  hear  amotion  to  re- 
lax a  bill  of  costs,  upon  a  point  not  made 
before  the  taxing  officer.  Lgfon  v.  Wilkes, 

591 

9.  Merely  objecting  before  him,  to  an  item 
for  witnesses'  fees,  on  the  ground  of  their 
nonattendanee  according  to  the  charge, 
ris  not  a  sufficient  ground  upon  which  to 
move  for  a  re-taxation.  id 

10.  ForitwiUbe  intended  that  due  proof 
of  their  attendance  was  made  before  him, 
-until  the  contrary  appear.  id 

11.  Surveyors,  attending  as  witnesses,  are 
entitled  to  no  higher  compensation  than 
ordinary  witnesses,  except  in  caoses  where 
there  has  been  a  view.  id 

12.  Theplainti^  on  succeeding,  is  entitled 
to  have  the  costs  of  carrying  down  the 
eause  to  a  previous  circuit  or  sittings,  tax- 
ed, though  it  was  not  placed  upon  the 
calendar.  But  in  such  case,  the  fees  for 
placing  it  upon  the  calendar  cannot  be 
tajLed.  id 

V. 

See  DamageSt  3. 

1.  On  motion  for  treble  damages,  &c.  under 


the  act  (stss,  96,  M.  56,  t.  29,)  the  «oimt 
must  be  upon  the  statute  ;  the  jury  must 
find  for  the  plaintiff  generally  ;  and  as- 
sess the  single  value  of  the  wood,  &c.  in 
terms,     Livingston  v.  Plainer,  175 

2.  Otherwise  the  court  will  intend  that  the 
jury  found  treble  damages ;  or  that  the 
defendant  brought  himself  within  the 
provisions  of  the  acL  id 

3.  To  entitle  to  treble  damages  and  costa» 
in  trespass  under  this  statute,  the  verdict 
must  be  upon  a  count  or  counts  under  the 
statute  expressly,  and  it  is  not  sufficient 
that  it  be  upon  a  count  upon  the  statute 
and  ^  general  coimt  in  the  same  declar- 
ation.  Benton  v.  Dale,  160 

4.  The  certificate  of  a  judge  wiU  not  be 
received  to  entitle  to  treble  damages  and 
costs,  in  trespass  under  this  statute.        id 

5.  Where  the  plaintiff  sued  before  a  jus- 
tice, and  declared  generally  for  trespass- 
es conunitted  on  lands  in  R,  and  the  defen- 
dant justified  by  a  plea  of  title  to  the 
M,  R,  close^  upon  which  the  plaintiff  sn- 
ed  him  for  the  same  cause  in  the  comnun 
pleas,  which  the  defendant  removed  by 
habeas  corpus  to  this  court,  where  the 
plaintiff  declared  in  two  counts  ;  and  on 
the  trial,  went  not  only  for  the  trespassea 
in  the  M  R,  close^  but  also  for  other  tres- 
passes, and  there  was  a  general  verdict  for 
the  plaintiff;  held^  that  he  was  entitled  te 
double  costs  within  the  statute.  Volk  v. 
Youngs.  425 

6.  It  is  the  same  action  as  was  brought  in 
the  court  below  ;  and  though  there  be  an 
additional  count,  double  costs  will  be  al- 
lowed in  the  action  continued  from  the 
court  below ;  and  this  court  will  see  that 
they  shall  not  be  increased  by  the  addi- 
tion of  another  count.  id 

7.  It  seems  that  going  into  evidence  of  mat- 
ten  upon  the  trial  here,  dehors  the  plead- 
ings in  the  court  below,  whether  this  be 
done  on  the  part  of  the  plaintiff  or  defen- 
dant, will  not  prejudice  the  claim  for 
double  costs.  id 

8.  To  entitle  to  treble  damages  and  treble 
costs,  in  trespass  upon  the  statute  {sess,  36, 
ch.  56,  s,  29, 1  R,  L,  525,  526,}  brought 
by  a  private  person,  the  declaration  need 
not  negative  the  exception,  by  alleging 
that  the  trespass  was  committed  without 
the  leave  or  permission  of  the  owner,  Beek- 
man  v.  Chahiifrs,  584 

9.  It  is  enough,  that  the  jury  find  the  de- 
fendant gailty,  and  assess  the  Hngie  dam- 
ages  of  Uie  plaintiff,  without  pursuing  the 
precise  woi^s  of  the  statute,  single  uUue 
of  the  timber^  Sec.  id 

• 

COSTS  IN  CHANCERY. 

Su  Interpleader,  33,  34. 
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•OURTS  OF  JUSTICES  OP  THlE 
PEACE. 

I.  Mature  ef  this  Cowrt. 
n.  JuriMdiction  and  Appearofue., 

III.  Mjournment. 

IV.  Seeurify. 
V.  Pleadings, 

VI.  FcmVe. 
Vn.  Trial. 
VIII.  Verdiet. 

IX.    CtMff. 

XI.  Ev^knee  of  Proceedings. 
XII.  Execution. 
XIH.  Appeal  to  the  Court  of  Common  Pleas, 

I. 

A  ju8tice*8  oonrt  ib  not  a  court  of  record. 
Scott  V.  /ituAman.  S12 

II. 

1.  Though  the  process,  in  a  justice's  court, 
be  fur  25  dollars  only,  and  tne  dedaration 
be  more,  it  does  not  oust  the  justice  of  his 
jurisdiction,  nor  is  it  a  material  variance. 
Dennison  v.  Collins.  1 1 1 

^  Where  the  justice  it  absent  at  the  ad- 
journed day,  the  cause  is  discontinued  ; 
but  the  parties  may  confer  jurisdiction  by 
consent,  and  appearing^  and  goings  to  triad 
on  another  day.  Stoddard  v.  Holmes.    245 

3.  Yet  in  trespass,  such  consent  of  one  de- 
fendant will  not  giye  jurisdiction  as  to  the 
other.  id 

4.  And  on  atrial  by  consent,  under  these 
circumstances,  the  declarations  of  the  de- 
fendant, who  was  not  a  party  to  the  ar- 
ran^ment,  are  not  admissible  as  evidence 
agamst  the  other.  id 

€.  The  voluntary  appearance  of  A  for  B,  a 
defendant,  without  process,  there  being  no 
proof  of  his  authority  so  to  appear,  is 
void.  id 

%.  So  where  the  cause  has  been  discontin- 
ued, id 

7.  A  parol  authority  to  appear  in  a  justice's 
court,  is  sufficient ;  but  should,  in  general, 
be  clearly  proved.  Gaul  v.  Oroat.  113 
Tullock  V  Cunningham.  256,  S.  P. 

8.  Though  where  a  father  offers  himself,  to 
appear  for  his  son,  the  defendant,  slight 
proof  is  sufficient.     Gaul  v.  Groat.      1 13 

9.  The  attorney  may  himself  be  a  witness 
to  prove  such  a  power,  id*  k  Tulloek  v. 
Cunningham.  256,  S.  P. 

III. 

I*  The  justice  may,  without  consent  of 
parties,  adjourn  to  a  conveuieot  place, 
difierent  from  that  at  which  the  process  is 
Tetomable,  it  having  been  retumedi  and 


both  parGes  appea  i 
JWor. 

2.  And  if  the  parties  i 
without  objection, 
consent  to  the  adj<  i 

3.  A  justice  may,  on 
adjourn  7  days,  ez<  I 
day  of  a  summons,  i 
day.     Speidell  v.  i  i 

4'  An  agreement  tha 
joumed  3  days,  an  I 
attend  as  a  witnesi , 
joum  for  such  reasi ! 
deem  necessary  to  i 
of  the  witness,  is  i 
greement,  and  cant  i 
the  consent  of  botl 
r.  Brown, 

5.  If  such  an  agreen  i 
that  security  shall 
may  adjourn  witho . 
waived  by  the  silec  i 

6.  The  12  days  adjou 
are    not    satisfied 
short  of  that  period , 
adjourn  from  time  : 
riods  than  12  days,  1 : 

-  by  an  aggregate  ol 
ments. 

li 

1.  A  writing  entered  i 
on  the  return  of  a 
oath,  and  on  tiie  dei  i 
joum,  whereby  one 
bail  for  an  adjourr 
the  law,"  though  t 
more  than  12  daye. 
within  the  4th  secti*: 
Stewart  v.  McChuin. 

2.  The  statute  prescri 
for  suoh  a  security. 

3.  Charging  the  princ 
not,  in  such  a  case, 

4.  Otherwise  had  it  b 
tion  of  the  25  doUai 

5.  In  an  action  against 
jourmnent,  under  th 
dollar  act,  the  orig 
measure-of  damages 

6.  To  bring  the  sccuri 
tion  of  the  act,  the  i 
on  oath. 

7.  The  cause  being  ad 
section,  upon  giving 
dant  appeared  at  th 
on  velvet  against  I 
ately  tendered  bin 
called  for  a  constat 
him,  but  finding  non 
to  do  with  the  defei 
bailwv  diachai^ged 
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judgrme^t  Mid  issuing  executi©n,  the  prin- 
cipal was  not  to  be  found.  CoimelLw.  R*^- 
Tiolds,  '   241 

^.  It  waa  the  misfortune,  if  not  the  fault  of 
the  plaintiff,  that  he  had  not  the  constable 
there.  id 

9-  The  object  of  the  statute  was,  to  place  the 
plaintiff  in  the  same  situation,  at  the  ad- 
journed day,  as  he  was  in  on  the  return  of 
the  warrant.  irf 

to.  //  sterns^  thai  a  verdict  by  which  the  j  ury 
found  that  the  prisoner  waa  not  delivered 
up,  and  that  the  bail  was  still  holden  for 
debt  and  costs,  is  a  good  verdict  in  sub- 
stance, id 

11.  Where,  on  adjournment,  the  defen- 
dant gives  security  to  appear  and  stand  tri- 
al, or  surrender  himself  in  execution,  in 
oase  judgment  shall  go  against  him,  it  is 
the  duty  o\  the  plaintiff  to  take  out  exe- 
cution as  soon  as  he  can  legally  do  so,  or 
the  surety  is  discharged.    Roe  v.  Pulver. 

246 

12.  This  should  be  forthwith,  on  judgment, 
if  the  defendant  is  a  single  man,  and  not  a 
freeholder  ;  or  if  a  man  of  a  family,  car  a 
freeholder,  within  30  days  after  the  judg* 
ment,  exclusive  of  the  day  of  judgment. 

id 

13.  And  even  where  there  is  no  alternative 
in  the  undertaking  of  the  surety,  but  it  is 
Absolute  to  pay,  it  seems  he  would  be  dis- 
charged, if  the  plaintiff  do  not  take  his 
principal  in  execution  as  soon  as  he  can,  af- 
ter a  request  by  the  surety  that  this  be 
done,  if  the  surety  be  injured  foy  the  de- 
lay, id 

14.  Where  the  plaintiff  proceeds  as  a  non- 
resident, security  for  an  adjournment  need 
not  be  given  by  the  defendant ;  but  if  in 
fact  given,  whether  the  surety  is  liable  on 
bis  undertaking  ?  Quere.  id 

%5'  The  security  for  an  adjournment,  undet 
the  6th  section  of  the  25  dollar  act,  is  not 
satisfied  by  the  mere  appearance  of  the  de- 
fendant, at  the  adjournal  day,  but  the  debt 
must  be  paid,  or  the  body  rendered  in  exe- 
cution.    Saries  v.  Hi/dtt,  253 
16*  Whereas,  appearance  alone  satisfies  the 
'  terms  of  the  security,  under  the  4th  sec- 
tion, id 
-                    V.  ' 

• 

1.  It  is  a  good  plea  in  assumpsit,  that  the  de- 
fendant had  first  brought  assumpsit  against 
the  plaintiff  before  a  justice  ;  but  if  both 
suits  are  brought  at  the  same  time,  the 
process  first  served  shall  take  preference. 
Townsend  V.Chase.  115 

%  }f  commenced  on  the  same  day,  they  shall 
be  deemed  to  have  been  commenced  at 
tlie  same  time  ;  for  the  court  will  not  dis- 
tinguiih  between  the  fractious  of  a  day. 

id 


VX 

1.  Aq  assistant  justice  of  the  citycff  JVV»< 
York  is  bound  to  issue  a  venire,  if  deman- 
ded, on  the  same  day  on  which  the  fiat' 
order  for  an  adjournment  is  made,  after  is-. 
sue,  and  before  proceeding  to  inquire  into 
the  merits  of  the  cause.  Bayless  v.  Cra^ 
ney.  .86 

2.  Proceeding  to  inquire  into  the  merits, 
means  the  investigation  of  the  merits,  by 
an  examination  of  witnesses  or  other  tes- 
timonv.  •  id 

3.  W^here  the  justice  tells  the  plaintiff  to  go 
on  to  trial,  after  both  parties  have  avowed 
themselves  ready,  and  on  being  asked,  tho 
defendant  admits  part  of  the  plaintiff's  ac- 
count, and  a  witness  for  the  plaintiff  is 
partly  sworn,  it  is  too  late  to  call  for  a  ve- 
nire.    Gale  V.  Barnes^  23% 

vn. 

> 

1.  A  judgment  will  not  be  set  aside  because 
a  jury  drinks  spiritous  liquor  during  a 
suspension  of  the  proceedings  in  the 
cause,  but  only  for  doing  this  while  they 
are  sitting  as  a  jury.'  J)enniMn  v.  Col- 
lint.  Ill 

2.  In  this  case,  it  did  not  appear  that  the 
liquor  was  furnished  by  one  p^rty  more 
than  the  other  ;  nor  that  the  jury  drank 
to  excess.  id 

3.  Where  a  juror  was,  without  the  knowl- 
edge of  the  justice  or  parties,  absent  while 
a  witness  was  under  examiiHitiaii ;  but  as 
soon  as  this  was  discovered  the  examina- 
tion was  suspended  ;  and,  on  hjsretnm' 
soon  after,  the  parties  proceeded  without 
objection,  and  te-examined  the  witness, 
so  that  the  juror  heard  all  the  evidence, 
held^  that  the  judgment  ought  not,  for  this 
reason,  to  be  reversed.  Eaitman  v.  Tut- 
tle.  248 

4.  It  is  error  for  the  justice  to  hold  any  inter- 
course with  the  jury  at  their  room,  with- 
out the  consent  of  the  parties.  Benton  y. 
Clark.  258 

5.  As  going  into  the  room  and  hearing  cer- 
tain questions  asked  him,  though  he  do  not 
answer  them.  id 

6.  Or  sending  a  paper  to  the  JU17,  though  his 
return  do  not  state  what  it  was.  id 

vm. 

Set  IV.  10. 

1.  In  assumpsit  a  verdict  for  10  dollan  ttilk 
interest  from  such  a  dayy  holden  good. 
Pagev.Cady.  115 

2.  The  court  may  compute  the  interest,  and 
render  judgment  for  both  that  and  the 
principal.  i4 
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IX.      ^ 

|f  the  costs  of  an  adjournment  proeured  by 
the  defendant,  be  included  in  a  judgment 
for  the  plaintifi^  it  is  error.  Dennitonv, 
CoUins.  lU 

X. 

See  IX. 

Where  the  defendant  made  affidavit  that  the 
justice  wag  a  material  witness,  and  moved 
for  a  non-suit,  and  the  plaintiff  offered  that 
the  statement  of  the  justice  might  be  re- 
ceived as  leg;al  evidence,  to  which  the 
defendant  refused  to  accede  ;  and  the  jus- 
tice non-suited  the  plaintiff  with  costs,  the 
judgment  wm  reversed.  VaiuUrvetr  v. 
8tanton.  84 

,  XI. 

1.  The  certiiicateof  a  justice  is  not  admissi- 
ble to  prove  his  proceedings  till  after  judg- 
ment in  the  cause.  Townsendv,  Chase,  115 

2.  But  it  is  then  evidence  of  the  judgment, 
and  of  the  proceedings  which  led  to  it.  id 

xn. 

J.  In  debt,  on  a  justice's  judgment,  it  is  no 
defence,  that  the  plaintiff  told  the  consta- 
ble, who  held  an  execution  upon  the  judg- 
ment, to  sell  the  defendant's  carriage  for 
as  much  as  he  could  get ;  and  that,  if  it 
did  not  fetch  the  amount  of  the  judgment, 
to  have  it  bid  in  for  him,  and  that  he 
would  take  it  in  satisfaction  for  the  judg- 
ment ;  which  was  accordingly  done.  Tul- 
fock  v.  Cunningham,  256 

^.  The  plaintiff  may  recover  the  balance,  id 

3.  Such  a  proceeding,  it  seems,  would  justify 
the  constable  in  returning  the  execution 
satisfied.  id 

» 

xni. 

f.  On  appeal  from  a  justice's  court,  a  ccjurt 
of  common  pleas  cannot  restrain  the  ap- 
pellant from  proceeding  in  the  cause,  un- 
til security  for  costs  is  g^ven,on  the  ground 
that  he  is  a  non-resident.  People  v.  Jttdg- 
et  of  Wcuhington  County,  576 

%  Nor  can  they  order  that,  until  security 
for  costs  is  given,  the  appellee  shall  be  en- 
titled to  an  affirmance  of  his  judgment, 
ex  parte,  id 

3.  The  security  made  necessary  by  the  stat- 
ute, (sess,  41,  eh,  94,  * .  17,)  is  all  that  can 
be  required.  id 


COURTS  OF  SPEC 

1.  Formofmi/Ztmu^orc 
tion  for  felony.  Matt 
tnctn, 

2.  Whether  this  should 
was  committed  withir 

3.  Where  a  special  se? 
of  petit  larceny,  and  s* 
prisonment  for  30  day 
of  15  dollars  ;  and  al9( 
less  the  fine  should  be 
imprisoned  4  months  : 
tence  was  good  for  30 
4  months.    Matter  of 

4.  A  special  session  und 
c.  104,  8.  4,)  cannot  : 
30  days  for  non-paym 

5.  Whether  they  may  s 
imprisonment    not  e^ 

^anu  then  to  30  days  ii 
for  non-payment  of  a : 

6.  Their  power  to  impr 
fine,  depends  upon  th* 
c.  81,  *.  1,  \R,L.  34^ 

7.  Their  conviction  and 
lent  to  a  judgment  an< 

8.  History  of  this  court 
York. 

COVEN 

&e  Relej 
COVENANT  TO  S 

See  Use, 
D 

D  AMA' 

See     Courts    of   / 
Peace,  IV.  5.     I 
.    Trover,  6. 

1.  One  who  has  a  pr: 
against  a  debt,  and  is 
to  pay  it,  with  cosb , 
against  the  promisso 
cipal  and  interest  upi 
he  has  paid,  but  als<  < 
Hicks, 

2.  To  entitle  to  treble 
act  (tess,  36,  eh,  56,  a 
must  reier  to  the  act 


COURT  MARINE^ 
See  Jurisdiction* 


DAMAGES 

&e  Costs  V.  1,2, 
^  ages, 


•  *«? 
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DECLARATION, 

See  Amendment,  28,  29,  30,  31. 
Dower,  !•  Pleadings,  I.  VL  1, 
2,  5,  10.      Writ  of  Bight,  7, 

DECREE. 
See  Interpleader,  I9  2,  3,  4,  5,  6. 

DEED. 

j9ee  Adverse  Possession,  3, 4,  5,  10, 

12,  13. 

1.  It  is  a  gGOfinl  rale  in  the  lines  of  de- 
scription^ contained  in  a  deed  of  convey* 
ance.  that  what  is  most  material  and  cer- 
tain, shall  control  that  which  is  less  so. 
Thus  a  river,  a  known  stream,  a  spring;, 
or  even  a  marked  tree,  shall  control  both 
course  and  distance,    Jackson  v.  Camp, 

605 

8.  If  one  in  possession  of  lands,  without  title, 
convey  them  by  quit  claim  deed,  this 
passes  a  poesesf  ory  title  and  nothing  more. 
Jackson  v.  HubbU.  613 

3.  Andthoug^h  the  grantor  afterwards  ac^ 
quire  the  absolute  title,  it  shall  not  enure 
to  the  benefit  of  the  grantee.  id 

4.  Otherwises  had  the  deed  been  with  war-> 
ranty.  id 

1^  In  the  latter  case  it  would  operate  as  an 
estoppel,  for  avoiding  circuity  of  action,  id 

#.  Where  one  in  possession  of  land  claiming 
title,  but  having  no  other  righti  conveys 
the  land  by  quit  claim  deed  ;  and  the 
grantee  enters  upon,  and  improves  part, 
claiming  title  according  lo  his  deed,  the 
possession  of  the  residue  continuing  in 
the  grantor,  the  possession  of  the  grantor 
is  the  possession  of  the  grantee  ;  and  the 
latter  may  maintain  ejectment  grounded 
upon  such  a  possession  against  the  grantor 
tn  any  one  who  is  in  by  subsequent  pos- 
session without  title.  id 

7.  For,  in  ejectment,  where  neither  party 
has  title,  the  one  shewing  the  prior  pos* 
•ession  shall  recover,  unless  the  last  pos- 
jession  have  been  adverse  for  20  yean,  id 

8k  Where  A,  in  possession,  conveys  land  to 
B,  the  entry  of  fi^  and  actual  possession 
ef  part,  is  a  falid  possession  of  the  whole. 

id 

9.  The  grantor  in  a  quit  daim  deed  is  a 
eompetent  witness  for  the  grantee,  in  e- 
jeotment  brought  by  the  latter,  for  the 
land  conveyed.  '    id 

DEFAULT. 

See  Affidavit,  5.  6.  Amendment, 
7»    Bail,  3,  4*    Practice,  V.  1  • 


Form  of  rule  Ux  default  il^  vast  «f  ple»« 
Jdumford  v.  Sloeker.  GDI 

DEL  CREDERE. 
See  Factor,  10  to  23. 

DEMAND. 

Where  one  is  bound  to  perform  on  demand, 
no  demand  is  necessary,  if  the  party  have 
put  it  outof  his  po'«rer  to  perferm.  De-* 
lamatet  v.  Miller.  7&* 

DEMURRER. 
See  Pleadings,  IV. 

DEPARTURE. 
See  Pleadings,  III.  3. 

DEVISE. 
See  Use,  4. 

DIVISION  LINE. 
See  Adverse  Possession,  19« 

DONATIO  CAUSA  MORTIS. 

See  Bills  of  Exchange  and  Promit* 
sorj  Notes,  I.  3,  4. 

DOWER. 

1.  Coimt  in  dower  undt  nihil  hakeL  StO* 
liffv>  Forga^  89.    Jlttan  v.  Smiih.     180 

2.  Plea  in  bar  that  demandant  is  an  alien. 
Sutliffr.Forgey.  89 

3.  Replication  that  she  and  her  husband 
came  to  this  state  in  1786,  with  iotent  t* 
become  citizens,  and  resided  here  till  his 
death  in  1820 ;  that  her  husband  wim 
naturalized  August  29th,  1803,  and  that 
he  purchased  the  premises  in  question, 
not  exceeding  1000  acrea,  January  4Ui« 
1804  ;  held,  that  this  purchase  enured  ta 
the  demandant^s  benefit ;  and  a  right  of 
dower  then  vested  in  her,  and  she  luving^ 
done  nothing  to  divest  it,  ihe>is  entitled  t* 
recover.  Thb  is  by  the  statute  of  1802# 
(2R  L.542)     SutUffv.Forg^.         8d 

4.  The  a^en  widow  of  a  natund  boxn  citizea 
cannot  be  endowed  ;  and  it  follows  that 
the  alien  widow  of  a  naturalized  husband 
cannot  be  endowed,  independent  of  the 
statutes  ajathorizmg  aliens  to  pnrchaeeand 
hold  real  estates.  t# 

5.  It  seems  that  the  widow  does  not  take  a« 
purchaser,  heir,  assign,  or  under  any  oth- 
er word  used  by  the  Mutate  cqpiwlx  ia 


t?« 
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^.  Where  the  notice  of  appeal  and  other 
papers  were  3erved  upon  the  agent  and 
counsel  of  the  respondent,  who  appeared 
for  him  before  the  surrogate  and  the  ad- 
measurers^  and  who  was  directed  by  him 
to  keep  a  look  out,  and  it  appeared  that 
the  respondent  was,  in  fact,  apprized  of 
the  service,  and  retained  counsel,  who  ap- 
peared and  brought  his  whole  case  before 
the  court ;  held,  that  these  circumstances 
were  equivalent  to  a  personal  service,    id 

26.  The  statute  directs  no  particular  maimer 
of  service,  and  it  is  satisfied  if  the  court  see 
that  the  party  has  been  fully  apprized  of 
the  appeal^  so  that  his  rights  cannot  be  af- 
fected for  want  of  notice.  id 

-67.  Reversal  of  the  proceedmgs  of  admeas- 

^  urers.     Form  of  order  for  re-assignment, 
containing  the  principles  by  which  the  ad-^ 
measurers  are  to  be  guided.  id 

28.  On  application  to  set  aside  the  admeas- 
urement of  dower,  under  the  statute,  (1 
R.  L.  60)  it  must  appear  that  copies  ol  the 
papers,  upon  which  the  application  is 
grounded,  have  been  served  upon  the  op- 
posite party.  Matter  of  PeUg  Shaic.     176 

See  Pleadings,  V. 

EJECTMENT. 

See  Adverse  Possession.    Affidavit, 
5,  6.     Amendment,  5,  6,  7,  25. 
Deed.     Landlord  and  Tenant. 
Mortgage,  1,  4. 

1.  In  ejectment,  one  whd  has  delivered  pos- 
session of  the  premises  in  question  to  the 
defendant,  upon  his  parol  agreement  to 
purchase,  cannot  be' a  witness.  Jackton  v. 
Staekkouse,  122 

2.  The  landlord  vrill  not  be  permitted  to  de- 
fend alone,  in  ejectment,  until  the  ten- 
ant first «  neglect  or  refuse  to  appear, 
which  should  be  stated  in  the  affidavit 
for  the  motion. 

Jackson  V.  Stiles.    The  same  v.  the  same. 

134 

3.  A  motion  to  admit  a  landlord  to  defend 
in  ejectment,  may  be  grounded  on  the 
affi(£ivit  of  his  agent,  shewing  the  rela- 
tion of  landlord  and  tenant  between  him 
and  the  tenant  in  possession,  jaekson  v. 
Stiles.  134 

4.  Where  the  landlord  b  admitted  to  de- 
fend alone,  judgment  may  be  signed  a- 
gainst    the  casual    ejector.  id 

5.  To  entitle  the  landlord  to  defend  alone, 
it  must  be  first  shewn,  by  affidavit,  that 
the  tenant  refuses,  or  has  neglected  to  ap- 
pear, id* 

6.  Where  the  tenant  of  the  lessors,  in  an 
fdbtio&  of  (^ectment^  defended  a  former 


ejectment  brooght  against  faiai*  hot  fail- 
ed, and  had  judgment  against  him  for 
costs,  aAd  was  turned  out  of  possession 
upon  an  hab.  fac.  possessionem^  and  the 
same  lessors  afterwards  brought  eject- 
ment against  the  lessor  of  the  piaintiiS*  in 
the  first  suit,  for  the  same  premises,  and 
upon  the  same  title ;  the  court  ordered 
the  prc)ceedingB  in  the  second  action  to 
stay,  until  the  costs  of  the  first  were  paid. 
Jackson  v.  Edwards.  138 

I.  And  this  will  be  done,  although  one  of 
the  lessors  in  the  second -action  had  not 
demised  to  the  defendant  in  the  first.      id 

6.  Thus,  where  E  brought  ejectment  a- 
gainst  B,  who  held  as  tenant  of  others 
upon  which  £  had  judgment,  and  turned 
B  out  of  possession  :  in  ejectment,  by  C 
and  those  others,  for  the  same  premises, 
against  £,  proceedings  were  ortlered  to 
stay  till  E's  costs  of  the  first  suit  should 
be  paid.  id 

9.  Where  A  and  B  bring  ejectment  and 
have  judgment  against  them  for  costs, 
though  C  afterwards  bring  ejectment  for 
a  portion  of  the  same  premises  upon  the 
same  title ;  yet  the  coiurt  will  not  stay 
proceedings  in  the  second  suit,  till  the 
costs  of  the  first  be  paid.  Jackson  t. 
Clark.  140 

10.  In  ejectment,  where  the  lesK>r  n^ects 
or  refuses  to  join  in  the  consent  rale,  the 
court  Virill,  on  motion,  order,  that  the  les- 
sor pay  the  costs  of  the  motion,  and  join 
in  thie  consent  rule,  within  20  days  after 
service  of  the  rale  ;  or  that  the  tenant 
may  enter  a  non  pros ;  and,  that,  on  be- 
ing non  pressed,  the  lessor  pay  the  cosli 
of  the  defence.    Jackson  v.  Stiles.        16$ 

II.  Where  a  printed  declaration  and  notice 
in  ejectment  were  served  upon  an  illiterate 
tenant,  who  was  told  merely  that  they 
were  a  declaration  in  ejectment,  withoat 
any  farther  explanation,  but  it  appeared 
from  circumstances,  that  he  must  have 
known  the  nature  of  the  papers,  the  court 
considered  this  equivalent  to  a  technical 
service.    Jackson  v.  Stiles.  223 

12.  Where  A  owned  a  patent,  and  B  owned 
another  patent,  adjoining ;  and,  in  the  lo- 
cation under  their  respective  petentif  A, 
by  a  mistake  in  locating,  curtailed  his  pat<* 
ent,  on  the  side  of  B,  in  oonsequenoe  of 
which  B,  though  he  located,  at  firsi,  a» 
the  true  line,  afterwards  claimed  op  tor 
A's  location,  and  deeded  a  sumxMed  gora 
between  the  patents ;  held%  that  A  wi0 
not  concluded  in  an  action  of  ejectmeatt 
but  might  recover  against  one  clftiming  a 
part  of  the  supposed  gore  under  the  title 
of  B.    Jackson  v«  Woodruff.  276 

13.  And,  though  A  actually  give  conveyances 
of  bialand,  according  to  such  roiitalffi^ 
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,l^iioiif  Ink  will  not  be  concluded  in  re- 
lation to  any  persons  other  than  those  to 
whom  he  has  thus  conveyed  id 

14.  Of  the  time  and  manner  of  applying  to 
admit  the  landlord  to  defend,  and  the 
tule  thereupon.  136,  n.  (2) 

.   ELECTION  OF  ACTIONS; 

The  election  of  actions,  by  a  bailor  against 
a  bailee,  in  several  kinds  of  bailment, 
considered  ;  with  the  effect  of  such  e* 
lection  on  the  proof  to  support  or  defend 
the  action  brought,  and  the  nature  of  the 
defence.    Lockwood  v.  BiiU*  322 

ELIZORS. 

Two  eiizors  appointed  to  execute  an  at- 
tachment, on  motion,  ex  parte.  People 
T.  Patfher.  32 

ENCLOSURES; 
See  Fences. 

ENDORSEMENT. 

"See  Bills  of  Exchange  and  Promis- 
sory Notes; 

ERROR. 
See  Agreement,  ?•  Amendment,  7. 

A  party  may  reverse  his  own  judgment,  for 
error  ;  as  where  he  recovers  less  damages 
than  should  have  been  allowed  by  a  ver- 
dict.   /ngtf/&v,  X.0fd,24a.  SarUsY'.By* 


ESCAPE. 

1.  A  eo.  M.  tested  out  of  term,  is  not  vottf, 
but  voidable  only  \  and  may  be  amended 
bn  motion.  But  althi>ugh  not  amended, 
ifiifaet^  on  motion,  a  sheriff  is  not,  for  that 
Ireason,  warranted  in  suffering  a  party,  ar- 
rested thereon  to  escape ;  and  if  he  es- 
ieape,  the  sheriff  is  liable.     Jones  v.  Cook* 

309 

it  Where^  in  debt  for  an  escape,  the  decla- 
ration set  forth  the  ea.  sa.  with  the  usual 
Words,  mu{  Aim  safely*^  keep  ;"  and  the  ea. 
io.  produced  in  evidence,  omitted  the  word 
^  keep^^  this  was  holden  not  to  be  a  fatal 
variance.  i^ 

3.  In  such  action,  the  usual  endorsement  on 
a  ea.  m.  directing  the  sheriff  what  sum  to 
levy,  need  not  be  set  forth  in  the  declara- 
tion. ^ 

4.  And  if  set  forth,  it  is  mere  surplusage,  and 
need  not  be  proved  m  laid*  id 


5.  It  is  settled,! 

an  escape,  cai 

in  the  process. 
6;  It  protects  hii 

is  good  till  re^ 
7.  Which  can 

party,  or  priv] 


See  Assumi 
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I.  PrenamUvi 

II.  Parol  Evidi 

tradietfc 

III.  Eindencew 

IV.  Howcomia 
V.  fViiness. 
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In  an  action  for 
posed  upon  a 
tion  of  the  1 
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cumstances  o 
demanding  t 
/acre,  eviUej 
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See  Agreem  i 
change  ai 
IIL  6.     li 

1.  A  note,  pa}  i 
absolute  on  i 
feated  by  or  • 
was  given  U 
of  a  conting 
that  the  del 
beto  invent)! 
his  applying 
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void  on  sucli 
idaa  i^waii 
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faappdilia?  ef  the  contingency.    Erwin  v. 
Saunders.  249 

2,  Written  agreements,  of  any  kind,  cannot 
be  contraJicted,  varied  or  materially  af- 
fected by  oral  testimony.  id 

i.  Yet  simple  contracts,  in  writing,  may  be 
avoided  by  parol  evidence  of  fraud,  or  the 
want  or  failure  of  consideration,  or  by  the 
waiver  of  performance  ;  and  they  may  be 
varied  by  a  parol  enlargement  of  the  time 
of  performance.  id 

in. 

See  Pleadings  in  Chancery,  2.  . 

1,  In  trespass  quare  elautum  fregity  the  de- . 
fendant  may  give  in  evidence  under  tlie 
general  issue,  title  or  possession  in  himself, 
or  those  under  whom  he  claims.    Babcock 
V.  lioanb.  238 

%  But  an  authority,  or  easement,  most  be 
pleaded,  or  notice  given  thereof.  id 

3.  Accordingly',  a  right  of  publick  way  must 
be  pleaded.  id 

IV. 

i.  Where  there  is  conflicting  evidence  in 
the  court  below,  it  is  the  peculiar  pro-' 
Tince  of  the  Jury  to  weigh  and  decide  up- 
on it.    Trmdbridgt  v.  Boker,  251 

3.  And  this  court  will  not,  in  such  a  case,  in- 
terfere with  the  verdict,  unless  the  error 
is  veiy  apparent*  ^ 

V. 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  II.  9,  10.  Courts  of 
Justices  of  the  Peace,  II.  4» 
Deed,  9.  Ejectment,  J.  Jury,  3. 
Use,  5.     Witness^ 

i,  A  court,  as  well  as  juryt  ought  to  decide 
according  to  evidenca,  and  neither  have  a 
right  to  disregard  the  testimony  of  a  wit- 
ness, upon  the  sole  ground  of  being  satis- 
fied that  he  iis  biased  in  favour  of  the  party 
calling  him.    Newton  v.  Pope.  109 

J.  Where  a  judge,  at  the  trial,  receives  the 
testimony  of  a  witness,  who  is  objected  to 
as  incompetent,  upon  the  facts  already 
proved,  reserving  the  question  of  compe- 
tency, the  testimony  of  the  witness  thus 
sworn,  dt  bene  este^  is  not  to  have  any 
weight  in  determining  his  competency  ; 
but  this  must  be  referred  exclusively  to 
the  other  evidence  given  in  the  course  of 
the  trial.    Motiy.Hieks.  615 

d.  A  witness  on  bis  examiuatian  in  chief,  af- 
ter having  sworn  to  a  conversation,  and 
etated  that  there  was  nothing  in  it  from 
which  he  could  t^ay  that  it  alluded  to  a 
IfMtiealar  time,  ahould  not  be  permitted 


to  express  his  beltef  aft  to  that  fact  Ait 
where  such  an  answer  was  objected  to^ 
but  admitted,  in  a  jostice^s  court,  the  judg- 
ment was,  for  that  reason,  reversed;  Cui^ 
ler  V.  Carpenter,  81 

4.  In  ejectment  for  land,  conveyedtexpresaky* 
in  trust  to  support  an  infant  child,  tb« 
mother  is  not  a  competent  witness  in  be* 
half  of  the  child ;  for  the  trust  estate 
may  be  applied  by  the  parents  in  support 
of  the  child.    Jaekion  v.  CadwdL.       ^SSt 

6.  Where  there  is  no  circumstance  to  make 
a  strong  impression  on  the  mind  of  a  wiU> 
ness,  little  reliance  can  be  placed  on  his 
recollection  of  particular  dates,  several 
years  before  he  testifies.  fFoodcoefc  tv 
Bennet,  'H 

6.  A  seeming  conflict  of.evidoace  sbonld  be 
scru'.inized  strictly,  to  see  if  it  is  succep- 
tible  of  explanation,  or  incapable  of  being 
reconciled  id 

7.  If  it  is  intrinsically  of  a  negative  charac- 
ter, it  does  not  necessarily  destroy  what  is 
testified  affirmatively.  idf 

8.  And  if  one  feet  is  not  wholly  inoonsisteDt 
with  another,  it  may  wcU  be  considered 
that  each  witness  has  8t»oken  truly.        id 

9.  These  rules  of  evidence  considered  waA 
applied*  ^ 

EXECUTION- 

See  Amendment,  1, 17,  18,  19.20, 
21,  22,  23.  Attachment.  Bail, 
6,  6.  Costs,  III«  2.  Escape,  1. 
Writ  of  Error,  3,  4, 

I   When  and  h&wU  may  issue. 
II.  To  what  lime  it  relates, 

III.  IVhnl  may  he  takm  by  execution, 

IV.  Priority. 

V.  Sale  and  Redemption  of  land^ 
VI.  When  satined. 
VII.  Purehaser  under,  how  far  proieeted, 

I. 

1-  An  execution  may  issue  immediately,  on 
judgment  being  perfected,  subject  to  be 
defeated  by  a  writ  of  error,  filed  in  fonr 
days  thereafter.  These  are  4  dear  ju- 
ridical days,  excluding  Sunday.  Bltmt  r.r 
Greenwood.  ^ 

2.  It  may  be  issued  after  th^  plaintifi^  deaths 
if  tested  before.    Cenfer  v.  fiilMnghurst. 

34,  n.  (6) 

d.  Judgment  for  the  penalty  of  a  bond,  pay- 
able by  instalments.  ExecutSott  issues' 
and  is  returned  satisfied,  for  all  exeept  last 
instalment  before  it  falls  due.  More  than 
a  year  after  it  is  due,  execution  goes  ht 
this,  without  scL  fa,  Holden  w^;  for 
the  first  eseoatioa   amy  be  contiiivei 
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2.  ElsewhUt  he  m&7«  but  the  point  was  not 
finally  decided.  id 

9.  Where  a  sale  of  lands  was  made,  and  a 
certificate  thereof  g^ven^  under  two  exe- 
ecutions,  one  of  which  was  afterwards  set 
aside,  and  the  monies  ordered  to  be  ap- 
plied 0^1,  the  other  ;  notwithstanding 
which,  the  SnerifT,  by  mistake,  made  and* 
recorded  a  deed  tq  the  purchaser  under 
both,  but  which  had  not  been  actually 
delivered  ;  and  he  afterwards  executed  a 
^eed,  as  under  the  v^lid  execution,  to 
the  same  purchaser;  on  motion^  upon 
due  notice  to  the  defendant^  it  was  order-* 
ed  that  the  first  deed  be  set  aside.  B^ay 
y.  CHlliland. ,  220 

4.  But  the  court  refused  a  rule  declaring 
the  2d  deed  valid,  as  this  followed  from 
setting  aside  the  first*  id 

6.  Where  land  is  sold  upon  a  Ji  fa.  pursu- 
ant to  the  act,  in  addition  to  the  act  con- 
cerning judgments  and  executions,  the 
several  junior  creditors,  coming  to  re- 
deem, do  not  take  preference  according 
to  the  time  of  redemption,  but  according 
to  the  priority  of  their  respective  tiens, 
Rosekrans  v.  Hugfuon,  '  428 

p.  Accordingly,  where  A  redeemed  fron^ 
the  purchaser  ;  B  who  had  a  judgment 
older  than  A's,  was  aflerwurds  allowed 
to  redeem,  upon  paying  to  the  sheriff'  the 
original  purchase  money  «and  interest, 
without  also  paying  A^8  judgment.        id 

7.  Neither  the  defendant,  nor  his  gmntee, 
can  redeem  land  sold  upon  execution, 
pursuant  to  the  art  in  addiiiim  to  ihfi  act 
concerning jtulgmenta  gnd  executions^  after 
one  year  from  the  time  of  the  sale.  Fan 
Rensselaer  v.  Sheriff  of  Onondaga.      443 

8.  But  within  that  time,  he  or  his  grantee, 
have  the  exclusive  right  of  redeinption.  id 

9.  The  right  of  creditors  to  redeem,  does 
not  attach  till  after  the  year  has  elapsed ; 
from  which  time,  for  three  months,  they 
have  the  exclusive  right  of  redeeming,  ta 

10*  The  defendant,  or  his  grantee,  redeem- 
ing, is.  in  no  case^  bound  to  pay  more 
than  the  money  bid  at  the  original  pur- 
chase, with  ten  per  cent,  interest.  id 

W,  An  assignee  of  a  judgment  is  ajudgment 

cr^itor  within  the  meaning  of  the  act, 

and  may  redeem ;  and   this,  though  he 

purchase  the  judgment  after  the  sale  of 

'  the  land  by  the  sherifil  id 

12.  Ajudgment,  obtained  at  any  time  with- 
in 15  months  after  the  sale,  ia  a  Ken,  and 
entitles  the  creditor  therein  to  redeem. 
And  though  the  judgment  be  confessed 
Voluntarily, with  astipulation  to  stay  ex- 
ecution thereon  for  a  year,  yet  this  does 
not  preclude  the  creditor  therein  from 
redeeming  immediately.  ^id 


13.  A  judgroei^t  creditor,  coming  to  the  sher- 
iff to  redeem »  pursuant  to  Uie  act,  may. 
produce  an  exemplification  of  bis  judg- 
ment, or  a  certificate  thereof  from  this 
clerk,  either  of  which  will  be  sufficient 
evidence  to  the  sherifi^  that  he  is  entitled 
to  redeem.  If  he  be  an  assignee,  it  is- 
proper  that  he  should  also  give  notice  tpi^ 
the  sheriff  of  the  assignment.  id 

14*  Where  A  obtained  judgment  against 
B,  prior  to  the  9th  April,  18 1 1 ;  heU^  that 
the  lien  upon  the  lands  of  B,  ceased  as  a- 
gainst  a  subsequent  judgment  preditor,  at 
the  expiration  of  10  years  from  that  time. 
Dickenson  v.  GiUaand.  481* 

15.  A  sale  under  the  judgment,  so  late  as 
the  2d  Juiy,  1 821,  and  sherifTs  deed  after 
the  lapse  of  15  months,  will  not  do  away 
ihe  lien  of  a  creditor,  whose  judgment  is 
intermediate  the  9/A  Aoril,  181 1,  and  the 
time  of  sale,  unless  A's  lien  has  been  kept 
alive  by  an  execution  actually  issued  and 
delivered  to  Ihe  sheriff  prior  to  the  dtf  ^- 
prily  1821,  pursuant  to  the  act,  (sest,  44, 
ch,  238,  ^.3,)  in  which  case  it  lies  with 
him  to  show  this  affirmatively  ;  for  it 
will  not  be  intended  from  the  mere  cir- 
cumstance of  a  sale  having  been  made, 
by  virtue  of  an  execntion  on  the  judg- 
ment, on  the  2d  Juljf^  1821,  or  any  day 
intermediate  that  time  and  the  9th  April 
preceding.  id 

10.  Whetlmr  the  Extension  of  the  2ten  for 
three  mmiths,  by  the  act  of  April  3tf, 
1821,  is  to  be  computed  by  calendar  or 
lunar  months  ?    ifuere.  id 

17.  Where  D  obtained  a  judgment  against 
G,  which  bound  all  his  lands,  and  G.  af- 
terwards sold  and  conveyed  one  parcel 
of  his  land  to  P,  and  another  parcel  to 
K,  and  then  B  &  B  obtained  another 
judgment  against  G,  which  bound  the 
residue  of  his  lands,  and  then  G^  lands 
were  all  sold  by  execution  upon  D^  judg- 
ment, in  separate  parcels,  and  purchased 
by  D,  at  distinct  sums  for  each  parcel^ 
and  the  parcel  sold  by  G  to  P  and  K, 
were  set  up  separately,  and  bid  off  by 
D  at  distinct  sums,  hel4^  that  P  and  K 
might  respectively  redeem  the  parcels 
purchased  by  them  of  G,  on  paying  the 
sum  bid  therefor,  &c.  and  were  not  bound 
to  pay  the  sum  bid  for  all,  or  any  other 
of  the  lands  sold  upon  the  execution ;  for 
it  is  the  same  as  if  each  of  the  parcels 
had  been  sold  to  separate  purchasers,  id 

18.  Held,  also,  that  B  &  B  might,  as  judg« 
ment  creditors,  redeem  according  to  the 
extent  of  the  Hen  created  by  their  judg- 
ment, viz.  on  paying  the  amount  bid,  &c. 
for  the  lands,  exclusive  of  those  sold  to  P 
and  K ;  but  that  they  had  no  right  to  re^ 
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40em  the  landi  sold  by  O  to  P  and  K, 
because  their  judgment  was  not  a  lien 
thereou.  Tet  the  circumstance  of  paying 
the  money  bid,  and  taking  a  deed  there- 
for of  the  sheriff,  tog;ether  with  the  other 
landB  which  they  ha^  a  right  to  redeem, 
woul4  not  vitiate  ttie  deed  aa  to  the  lat- 
ter.  id 

J9.  A  junior  judgment  creditor,  in  order  to 
redeem  lands  from  a  purchaser  upon  exe- 
cution, according  to  the  3d  section  of  the 
act  in  addition  to  an  act  concerning  jvdg' 
fnaUt  and  executions^  must,  withm  15 
inoaths  from  the  time  of  the  sale,  pay  the 
amount  bid  by  the  purchaser,  together 
-with  interest  thereou,  at  )0 per  cent,  per 
ftnntim^  from  the  time  of  the  sale,  or  he  19 
not  entitled  to  a  deed  ;  nor  can  the  sher- 
iff dispense  with  tbo  payment  of  that  sum, 
or  any  part  thereof ;  and  if  he  give  a  deed 
without  receiving  the  money,  it  will  be 
void,  for  he  is  a  special  agents  and  must 
pursue  his  authority  strictly.  id 

80.  If  less  than  the  10  per  cent,  be  paid  to 
'  •  the  sherifi^  though  the  deficiency  be  paid 
^o  him  by  the  judgment  creditor  after  the 
15  months,  it  will  not  vary  the  case ;  ior 
the  payment  of  the  money  at  10  per  cent, 
within  the  15  months,  is  a  condition  prece^ 
dent :  nor  does  it  make  any  difference,  that 
both  the  sheriff  and  the  creditor  suppose 
1  per  cent,  to  be  enough,  by  reason  where* 
Qt  payment  is  made  at  that  rate,  within 
the  15  months ;  and  after  that  time,  ai^d 
after  the  deed  is  given,  on  discovering  the 
mistake,  the  deficiency  is  immediately 
paid.  td 

SI.  It  is  a  mistake  of  the  lawy  against  which 
the  court  cannot  relieve.  id 

pL  Whether  they  would  relieve,  had  it 
been  a  mere  mistake  of/ae/,  as  a  npsaddi- 
tion?    Q^ere.  id 

^.  Ititoms  they  would.  id 

24.  Whe||ier  the  15  months,  allowed  by  the 
statute  to  a  junior  judgment  creditor,  for 
redeeming^  are  to  be  computed  aa  calendar 
or  lunar  months?     Qixere.  id 

tS,  The  orders  of  this  cqort.  qn  summary 
application,  are  n^t  res  juiieata  ;  but,  on 
motion,  it  is  their  duty  to  direct  and  con- 
trol their  officers  in  their  official  acts;  and, 
accordingly,  where  one  has  purohased 
lands  upon  execution,  which  are  not  re- 
deemed within  15  months,  they  will,  by  a 
rale,  order  the  sheriff  to  give  him  a  deed 
of  conveyance.  a 

fd.  But  they  will  not  nuike  any  order 
touching  a  deed  of  the  same  lands  from 
the  sheriff  to  another,  given  under  prer 
tence  that  be  bad  redeemed  as  a  junior 
judgment  creditor  ;  whereas,  in  fact,  ha 
Jiad  not  redeemed,  bat  had  merely  at- 


tempted to  rede<  1 
paid  too  small  a  :  1 
void  of  itself,  an  : 
a  rule  directing  . 
the  purchaser  ai  : 
site  purpose. 
«7    Formofthisnl 

28.  Theactinaddi  i 
judgments  and  c  1 
statute,  and  shou 
suppress  the  mii : 
be  avoided,  and 
posed.  Van  Ri ' 
bany. 

29.  It  was  intende< 
debtor,  hf  pre?  ! 
real  property  ;  a  1 
creditor,  by  giv:  : 
deem  the  land  S4 1 
ment 

30.  If  a  junior  jud  ; 
purchaser  of  rea 
must  bid  the  am  1 
his  own  lien,  if  I 
self  out  of  the  p;  < 

31.  On  a  sale  by  < 
bound  by  a  mo 
judgment  upon  1 
if  the  mortgagee 
must  bid  to  the  i 

32.  A  mortgagee,  > 
gagee,  bs  such,  i  1 
meaning  of  the  l 
redeem  ;  and  U)  < 
by  judgment  yo  1 
may  redeem  fri  1 
entitled  to  a  c( ! 
obtain  a  prefer! 
though  the  lien  ; 
for  the  creditor 
purchaser  and  U I 

3?.  Where  W  had 
mortgage,  then  1 
gainst  the  same 
lien  on  th6  same 
on  execution  up 
mortgagee,  pun 
ed  to  redeem,  I 
money,  with  10  ! 
notice  to  the  she 
mortgage  was  : 
sheriff  was  bouni 
a  rule  for  a  mii 
compel  him  to  g 
34.Forn^ofthisri 
35.  The  act  does 
/ie7u,butmerol} 
the  mortgagee,  1 
inent    creditor 
therefore,  and  i: 
UQCOQstitutional 
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sale  on  an  elder  jud^^ent  dirested  all  jun- 
ior lient,  id 
96.  It  ifl  enough  to  entitle  a  judgment  cred- 
itor to  redeem,  that  his  judgment  is  a  l-en 
at  the  time  when  he  comes  to  redeem.  It 
need  not  be  a  Hen  at  the  time  of  the  sale^ 
Tiie  sale  does  not  divest  the  title  of  the 
debtor,  till  the  15  months  time  for  re- 
deeming^ has  expired  ;  and  a  judgment 
obtained  against  the  debtor,  at  any  time 
within  the  15  months,  is,  therefore,  a 
lUn  id 

37.  Where  the  debt,  for  which  a  junior 
judgment  is  confessed,  is  well  secured 
otherwise  than  by  the  judgment,  the  judg^ 
ment  creditor  ought  not  to  be  permitted 
to  redeem  to  the  prejudice  of  a  mortgage 
Hen,  intermediate  the  senior  judgment  on 
whic'i  the  sale  took  place,  and  his  own 
judgment  on  which  he  seeks  to  redeem. 
But  the  proper  remedy  of  the  mortgagee 
in  such  a  case,  is  in  a  coiirl  of  equity,  and 
this  court  will,  notwithstanding,  eom|)el 
the  sheriff,  by  mandamus^'  to  conyey  to 
such  j  unior  creditor.  id 

38.  But  they  will,  on  request  of  the  oounsel 
for  the  mortgagee,  make  the  rule  for  a 
wandamtu^  expressly,  without  prejudice 
to  the  rights  of  the  mor^;agee  in  any  fu- 
ture litigation.  id 

^.  A  decision  of  this  court,  on  summary  ap- 
plication, is  not  re»  judieaia.  id 

40.  A  stipulation  not  to  take  out  execution 
against  the  body  or  personal  property  of 
the  defendant,  in  consideration  of  his  Con- 
fessing a  judgment,  does  not  prevent  the 
jodg^ment  operating  as  a  Utn  upon  his 
real  estate.  id 

VI. 

1*  The  sheriff  has  not  the  power  to  dis- 
charge an  execution,  even  by  returning 
it  satisfied,  unless  he  proceed  and  execute 
it  in  due  course  of  law.  Bank  of  Or* 
an^  County  V.  Wakeman.  46 

2.  His  taking  the  defendanfs  negotiable 
note,  receipting  it  as  payment  in  full,  and 
returning  thei  execution  satisfied,  will  not 
operate  as  a  legal  discharge  of  the  exe- 
eution,  even  though  the  defendant  after- 
wards pay  such  note  to  a  third  person,  to 
whom  it  has  been  transferred.  id 

3.  A  CO,  sa,  executed,  is  a  satisfaction  of 
the  debt,  except  in  certain  cases  provided 
for  by  statute.     Bigalow  v.  Cooper      56 

4.  So  that  a  judgment,  upon  which  the  de- 
fendant is  in  execution,  will  not  be  set 
off  against  another  judgment  in  his  fa- 
vour, id 

5.  What  acts  of  the  officer  will  or  will  not 
work  a  diaehar;ge  of  the  execution,  whera 


the  moi^ej  ku  net,  ia  £iet,  beeii.eo&Mi- 
ed.  47.  n.  (a) 

6.  Arrest  of  body  on  execution  from  m 
court  of  law,  satisfies  judgment ;  otlier- 
wise  aa  to  a  court  of  equity.     S7.  fu  («) 

vn. 

Seel.  16,  17,  23. 

1.  //  seems,  bona  fide  purchaser  of  lands 
on  an  execution  issued  upon  a  judgmait 
whioh  has  been  paid,  but  on  which  no 
satisfaction  is  entered  of  record,  nor  an 
execution  returned  satisfied,  will  be  pro- 
tected  in    his   purchase.       Jackson    v. 

Cadwell  .    ^ 

2.  But  it  is  otherwise,  if  he  have  notice  of 
the  payment,  either  actual  or  presump- 

tive 

3.  If  the  parly  to  the  execution  purchase, 
be  will  not  be  protected,  for  he  is  charge* 

able  with  notice.  *. .  •  '^ 

4.  So  if  one  afterwards  purchase  of  hmi, 
with  notice  that  the  defendant,  whoso 
property  was  sold,  claims  it,  and  the  latter 
purchaser  takes  an  indemnity  from  the 
first,  he  will  not  be  deemed  a  5ona  JS& 

purchaser.  *■ 

6.  To  constitute  a  frowa  ^We  purchaser,  it  u 
not  enough  to  shew  a  conveyance  good 
in  form  ;  but  payment  of  the  considera- 
tion must  be  made  out.  It  must  be  actu- 
ally paid  ;  not  merely  secured  to  be 
paid ;  for  otherwise  the  purchaser  wouW 

not  be  hurt.  .*' 

6.  That  one  is  a  bmajiit  purchaser,  is  a 
defence  generally  confined  to  a  court  of 

equity. 

7.  It  is  used  to  defend  one's  possession :  bc^ 
is  not  a  ground  for  relief.  *» 

a  Knowledge  that  another  has  claim  to 
land,  is  enough  to  put  the  parly  ^  en- 
quiry, and  charge  him  with  pre#imptivc 
no«ice  ;  which  is,  where  the  law  impute 
to  a  purchaser  the  knowledge  of  a  fiwit  of 
which  the  exercise  of  common  pnidern^ 
and  ordinary  diligence  must  have  •PP'jJj* 

zed  him.  .  , 

9.  A  conveyance  to  defraud  cfedttors,  is  val- 
id as  between  grantor  and  ^ranteet  but 
void  as  to  creditors. 

10.  But  to  enable  a  creditor  to  contest  tnt 
validity  of  the  conveyance,  he  most  hayo 
a  judgment  in  full  force.  ^ 

11.  If  it  be  paid,  a  sale  under  it  Mid  a 
purchase  by  the  plaintifi;  would  itself  bO 
a  fraud  and  confer  no  right.  *• 

12.  A  bwa  JidB  purchaser  at  sheriff  s  »le 
upon  execuaon  not  absolmely  vmd,  but 
voidable  only,  acquires  a  good  title.        «« 

18.  Asaleaf  h»d,«ndeT  aA/«-  wfflii«l 
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14.  Rights  of  set  off  between  these  two  con- 
sidered, id 

is.  The  original  vendor  may,  before  pay- 
ment^ resort  to  the  actual  vendee  as  the 
collateral  security  of  the  factor ;  and  may 
stop  the  payment  to  the  latter.  '  id 

16.  Factor  not  liable  to  pay  till  the  pur- 
chase money  becomes  due  to  him  ;  ^      id 

17.  But  when  due,  the  principdl  maiy  call 
on  him,  without  firat  looking  to  the  ac- 
tual vendee  ;  so  that  his  engagement  is  a 
guaranty  of  the  sale.  id 

18.  The  only  difference  between  an  ordin- 
ary factor  and  a  factor  under  a  commis- 
sion ('e/  credere  arises  from  this  guaranty. 

id 

19.  But  this  gaaranty  of  the  sale  at  com- 
mission del  credere  does  not  imply  a  guar- 
anty of  the  remittance  :  id 

iO.  This  obligation  Would  apply  only  to  a 
real  purchaser :  id 

ih  Whereas  the  factor,  under  the  commis- 
sion, still  retains  his  character  of  c^dina- 
ry  factor  as  to  the  remittance.  id 

ta,  A  guaranty  of  the  remittance  depends 
on  the  principle  that  a  bill  or  note  does 
not  disdiarge  a  precedent  debt,  unless  it 
prove  good.  id 

FEES. 

See  Costs*   Scire  Facias,  4,  5. 

PENCEa 

tn  what  cases  and  against  what  animals 
the  owner  of  a  close  is  bound  to  fence. 

Ira  n.  (a) 

1.  At  common  law.  id 

2.  By  statute.  id 

3.  By  agreement.  id 

4.  By  prescription.  id 
$.  Whether  cattle,  ^c.  may  lawfully  run 

at  large  on  the  highway  by  virtue  of  A 

town  law.  id 

^.  Without  such  a  law  they  may  not.      id 

t.  The  law  of  partition,  and  of  other  fences 

cooBidered.  id 

FIERI  FACIAS. 
See  Execution. 

FORM  8, 

See  Action  Real,  9.  Amendment^ 
28.  Attachment,  5.  Certiora- 
ri, 5.  Courts  of  Special  Sea- 
tioQs,  I.  Default*  Dower, 
13,    37.     Execution,    27,    34. 


Highways,  $•  Insolvent,  3.  P^ 
ticulars,  Bill  of,  3.  Witness* 
Writ  of  Right* 

FRAUDS,  STATUTE  OP. 

Su  Assumpsit,  2. 

FRAUDULENT  CONVEYANCE. 

See  Execution,  9,  10,  11. 

GENERAL  RULE. 
See  Cities,  2. 

GUARANTY. 

foe  Factor,  10  to  22; 

HABEAS  CORPUS. 

i.  In  Criminal  Ca$es, 

U.  For  the  Removal  bf  CUnati* 

I. 

i.  Proceedings  by  habea*  eorpuBy  uttdtfr  tii^ 
statute,  {test,  36,  ch,  57,  I  JL  L.  354) 
Matter  of  Sweaiman.  144 

2.  Affidavit  upon  which  to  procure  allow- 
ance of  the  wriL  id 

3.  Writ  of  habeas  eorptu  ad  iubfitiendumi 
returnable  before  a  circuit  judge,  pum- 
ant  to  the  5th  section  of  the  5th  artide  of 
the  constitution.  id 

4.  f^orsement  and    allowance  thereon^ 

id 
5«  Return  of  the  sheriff  by  hia  deputy.  «tf 
6«  When   preferable  to  a  writ   Of  error. 

149^  n.  (e) 

H. 

On  removing  a  cause  by  habeat  eorptUf  the 
plaintiff  must  declare  within  two  tenai 
after  the  return  of  the  writ.  But  filing 
a  declaration,  and  a  bona  fide  attempt  to 
serve  it,  as ,  by  mailing  a  copy  to  the  de<' 
fendant^  attorney,  is  a  declaring  within 
the  rule.  The  third  "treek  b  term  time 
for  all  purposes  except  the  test  and  re* 
turn  of  writs.  But  whether  it  be  so  where 
the  court  adjourn  before  that  time  ? 
^yiXTe^  Bank  of  Orangi  t.  Van  A^v^ 
hin.  5t 

See  Costs,  11.  2. 
HIGHWAYS. 


See  Orerseers  of  Highwa}»« 
tiorari,  9^ 
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irtLs  made  «nl  a^mst  tdm  hf  Affidavit. 
Reynolds  v.  Manning.  228 

4.  The  plea  of  an  insolvent  discharge,'  utider 
the  act  of  April  12/A,  1813,  (sets,  36,  clu 
38,  1  R.  Xj>  460)  must  expressly  aver, 
that  the  defendant,  at  the  time  he  applied 
for  the  discharge,  was  an  inhabitant  of  the 
county  in  which  his  application  was  made/ 
WymanY  MitekelL  316 

5.  This  is  essential,  in  order  to  give  the 
j  udge  j  u  r  isdiction .  id 

6.  The  "Want  of  proper  averments  to  give 
jurisdiction,  cannot  be  supplied  by  the 
recital  in  the  discharge:  id 

7.  For  the  presumption,  that  the  judge  did 
his  4uty,  and  required  those  things  to  be 
done  whch  should  be  done, does  not  arise 
till  after  jurisdiction  is  sufiicieuOy  alleg- 
ed, id 

i^  In  an  action  on  a  judgment,  rendered  in 
this  court,  the  plaintiff  is  not  estopped  to 
thew,  that  the  judgment  here  was  render- 
ed on  another  judgment,  in  a  neighbour- 
ing state,  which  latter  judgment  was  ren- 
dered on  a  contract  njade,  and  to  be  per- 
formed there^  before  the  passage  of  our 
insolvent  law ;  and  thus  to  avoid  the  op- 
eration of  a  di?cl'arge  under  thai  law 
which  is  pleaded  here  to  an  action  on  the 
last  judgment.  id 

9.  A  replication,  setting  out  these  facts,  is 
not  a  departure  ;  though  the  judgment, 
as  declared  on,  purports  to  have  been  up- 
on promises.  id 

10.  Nor  is  the  plaintiff,  for  that  reason,  es- 
topped to  deny,  that  it  is,  in  fact,  upon  a 
judgment.  ^  id 

11.  A  contract  made  before  the  act  of  April 
12iA,  1813,  is  not  affected  by  a  discharge 
under  that  act.  id 

12.  Nor  is  a  contract  made,  and  to  be  per- 
formed in  another  state;  though  made 
subsequent  to  the  act.  id 

13.  The  defendant's  discharge,  under  the  in- 
solvent act  of  the  3rf  Aprils  181 1,  will  not 
prevent  the  statute  of  limitations  running 
against  an  action  of  assumpsit,  upon  a 
contract  made  before  the  act ;  though  the 
money  did  not  fall  due  opon  the  contract 
till  after  the  discharge.  Sacia  v.  De 
Graaf.  356 

14.  The  exceptions  in  the  statute  of  limita- 
tions will  not  be  extended,  by  construction, 
to  cases  within  the  reason,  but  not  within 
the  letter  of  the  exceptions,  id 

15.  Where  the  plaintiff  in  the  case  mention- 
ed proved  nothing  more  than  an  insolvent 
discharge,  in  answer  to  a  plea  of  the  stat- 
ute of  limitations ;  held,  that  the  court 
fftiould  have  non-suited  him ;  and  they  re^ 
fusing  to  do  so,  error  lies  upon  a  bill  of  ex- 
ceptions taken  to  their  decision.  id 

•16.  The  mere  fact,  that  the  def^adant's  per- 


son is  discharged  under  the  act  to  phoHik 
tmprisonmentfor  '-'ebt  tn  certain  ea»cs  sfis, 
4,  ch,  101)  is  not  of  itself  notice  to  the 
creditor.     Warner  y.  North,  179 

17.  And  if  he  hold  the  defendant  to  bail 
without  an  order,  hem  ignorant  <  f  ih»- 
discharge,  a  suit  upon  the  bail  bond  will 
be  set  aside,  only  on  the  tenD?  of  \'*\y^xi^ 
the  costs  itf  the  suit  and  the  a;  Y»licaiIon, 
provided  the  {'luintiff  ha<=  no  actual  ni«t  ce 
of  the  disci  large,  till  the  papers  for  the 
mot'on  are  served.  id 

18.  When  and  how  the  court  will  relieve 
where  discharge  is  after  verJict  or  cogno-' 
vit  and  before  judgment,  ^^o  that  the  de- 
fendaxit  has  no  chance  to  plead  his  dis- 
charge. Palmer  w  Hutehins^  42-  Jlfalh- 
boU  V.  Van  Buren,  44,  in  nole  b)  Baker 
V.  Tai/lor,  165 

19.  Difference  between  practice  of  English 
coiirti"  a  d  ours  as  to  discharging  insolvents 
on  common  bH<L  Sin.  (a) 

20.  Insolvrnt  act,   sess.  SG^  ch.  81,  *.  1,   I  R, 
L.  348,)  extends  to  fines  not  exceeding  2S 
dollars,    imposed    by    a    special   session. 
Mailer  of  &ivealma7^  144.     And  tet  150^' 
n.(d)  and  151-2,  «.(€> 

INSURANCE, 

1.  On  assumpsit  upon  a  policy  of  insarftnee^ 
in  adjusting  the  claim  for  a  partial  los^ 
where  any  of  the  ship^  matenals  are  sac- 
rificed, oTie  third  new  for  oU  is  to  be  de- 
ducted from  the  balbnce  of  the  new  mate* 
rials^  &c.  after  first  deducting  therefrom 
the  value  of  the  old  mfUerialt.  Byrnes  r^ 
The  J^alional  Insurance  Company.       265 

2.  And  the  insurer  has  no  right  first  to  de-« 
duct  ^  the  07U  third  new  for  old  from  the 
gross  amount  of  the  repairs ;  then  the  val'> 
ue  of  the  old  ma/erials^  and  make  the  last 
balance  the  measure  of  the  damages.       id 

3.  Thus,  trhere  a  part  of  the  old  copper 
sheathins:  was  taken  off,  and  replaced  by 
new  sheathing  oi  copper  ;  held,  that  in  ad-* 
justing  the  loss,  you  must  first  deduct  the 
value  of  the  old  copper  from  the  value  of 
the  new ;  then  deduct  one  third  new  for 
old  from  the  balance,  and  that  the  remain* 
der  formed  the  measure  of  damages.       id 

4.  The  old  materials^  in  such  a  case,  belong 
to  the  assured.  ii 

5.  The  deduction  of  one  third  new  for  otd^ 
is  made,  in  this  state^  without  regard  to  the 
distinction  which  prevails  in  Englandy  be* 
tween  a  new  and  an  old  veseel.     ^  id 

6.  The  contract  of  tbft  underwriters  is  on^ 
of  indemnity  merely.  id 

INTERPLEADER. 

1.  On  a  bill  of  interpleader,  a  decide  that  It 
Is  properly  filed,  is  the  oiily  decree  whitli 
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right  !•  aU*w  Uie  defendants  to  hare  their 
cpaia  respectively,  to  be  deducted  from  the 
came  fund.  id 

IRREGULARITY. 

See  Amendmeut,  7.     Process  < 

ISSUE. 

See  Specifick  Performance^  7,  8,  % 

10. 

1.  When  Chancellor  should  award  an  issue 
•f  (luaniimi  datnnijicatus.  Woodcock  v. 
Bennet.  711 

9*  His  duty  as  to  awarding  issuei  in  general, 
discussed  by  counsel.  id 


JOINT  TENANTS. 
See  Husband  and  Wife. 

JUDGMENT. 

See  Agreement,  4«  Bond  and  War- 
rant of  Attorney*  Execution, 
IV.  I.  V.  14,15,  16.  VI.Vll. 
10,  20. 

1.  Bringing  debt  upon  a  judgment,  and  re* 
covering  and  perfecting  a  judgment  there- 
on in  another  court,  is  no  satisfaction  of  the 
first.    Mumford  v.  Utocker,  178 

2.  The  second  judgment  must  be  satisfied, 
in  fact,  to  warrant  a  motion  for  entry  of 
satisfaction  upon  the  (ccord  in  the  first,  id 

3.  Where  a  judgment  is  set  off  on  trial,  and 
allowed  against  a  still  larger  claim,  and 
judgment  is  entered  in  the  second  action, 
the  judgment  so  set  off  is  satisfied,  and  the 
court  will  discharge  a  party  imprisoned 
thereon,  and  order  tlic  entry  of  satisfac- 
tion ;  but  this  cannot  be  done  where  a 
case  is  made,  and  a  motion  for  new  trial  is 
pending  in  the  second  cause.  Schroeppel 
V.  Je^vell.  208 

4.  A  judgment  for  costs  in  partition,  is  with- 
in the  1st  proviso  of  the  first  section  of^the 
act  concerning  judgments  and  executions, 
and  is  a  lien  on  the  land  for  10  years  only. 
Lansing  v.  Vueher.  431 

6.  Where  a  defendant  in  partition  made  a 
written  agreement  to  sell  bis  share  to  R, 
^ho  had  notice  of  tlie  lien,  and  agreed  to 
pay  the  costs  ;  and  R  afterwards  a.«signed 
&e  contract  to  another,  for  a  valuable  con- 
sideration, without  notice  of  the  lien ;  no 
execution  having  issued  within  10  years 
after  the  judgment,  it  was  heUit  that  the 
assignee  was  a  horM  Jidt  purchaser,  and 


protected  against  thejadgmeDt^altli*!^ 
he  did  not  actually  receive  a  deed  from 
the  defendant  until  after  the  executiott 
issued.  id 

6.  Among  several  judgments,  that  in  which 
the  record  is  first  filed,  takes  preferencow 
Lemon  v.  Heir*  of  Stoat*.  592 

7.  And  to  determine  this,  the  court  will  in- 
quire into  the  fractional  parts  of  a  day.  id 

JUDGMENTS  AND  EXECUTIONS. 
See  Execution. 

JUDGMENT  AS  IN  CASE  OF  NON- 
SUIT. 

See  Attorney,  2.     Costs,  III.  7,  8. 
Jury,  4,  5. 

1.  One  of  several  defendants,  though  they 
have  severed  in  their  pleas,  cannot  move 
for  judgment  as  in  case  of  non-suit.  Jack- 
*on  V.  Wakeman  et  aL  177 

2.  Otherwise  where  the  plaintiff  declares 
against  but  one.  id 

3.  Where  the  plaintiff  in  ejectment,  having 
noticed  his  cause  for  trial,  is  then  stayeu 
by  rule  till  the  costs  of  a  prior  suit  are 
paid,  the  court  will  not,  in  the  first  in- 
stance, grant  a  judgment  as  in  case  of  non- 
suit, for  not  proceeding  to  trial  upon  the 
notice ;  but  will  order  that,  unless  those 
costs  are  paid  within  a  given  time,  the  de- 
fendant may  then  take  his  judgment  as 
in  case  of  nonsuit.     Jackson  \,Edvardt^ 

59a 

4.  The  defendant  has  no  right  to  move  for 
judgment  as  in  case  of  nonsuit,  till  all  the 
pleadings  in  the  cause  are  carried  to  an  is- 
sue.   Mumford  v.Stocker,  601 

*  JURISDICTION. 

1.  Our  courts  may  take  cognizance  of  toris 
committed  on  the  high  seas,  on  board  a 
foreign  vessel,  when  both  parties  are  for- 
eignerF.    Johtison  v.  Dalton*  54S 

2.  But  on  principles  of  comity,  as  well  as  t* 
prevent  the  frequent  and  serious  injuries 
that  would  result  from  doing  this  in  all 
casQs,  indiscriminately,  they  have  exerci- 
sed a  sound  discretion,  in  entertaining  ju- 
risdiction or  not,  according  to  circumstan- 
ces, id 

3.  Accordingly,  the  great  inconveniences 
which  would  arise  from  it.  have  induced 
them  to  decline  interference  in  ordinary 
cases,  and  leave  the  parties  to  seek  re- 
dress in  the  courts  of  their  own  coimiiy. 

id 

4.  But  where  a  seaman  is  legally  discharged 
from  the  vessel  in  this  country,  he  may 
niamtain  an  action  in  our  eourts,  for  a 
tort  committed  by  the  xna«^r  on  the  higb 


INDEX. 


Hus,  ^rlule  the  relation  ef  master  and  sea- 
man existed.  id 

5.  £.  g^.  for  an  assault  and  battery.  id 
St  And  where  a  seaman,  at  one  of  our  ports, 

quits  the  ship  by  the  express  permission 
of  the  master,  who  declares  to  him  that 
he  is  discharged,  and  does  not  belong  to 
the  ship,  though  both  are  foreigners,  and 
employed  in  the  ship  of  a  foreign  nation, 
this  forms  an  exception  to  the  general 
rule  ;  and  the  seaman  may  sue  the  mas- 
ter, in  our  courts,  for  a  tort  previously 
committed,  while  the  relation  of  master 
and  seaman  existed ;  though  the  voyage 
specified  in  the  shipping  articles  be  not 
ended.  id 

JURT, 

1.  Where  two  jurors  (after  the  jury  had 
retired  to  consider  of  their  verdict,)  sep- 
arated from  their  fellows,  and  were  gone 
some  hours,  but  returned  and  joined  in 
the  verdict ;  there  appearing  to  have  been 
no  probability  of  abuse,  the  court  refused 
to  set  aside  the  verdict.  Smith  v.  Thomp' 
mm.  221 

3;  It  is  irregular  for  a  jury  each  to  put  down 
a  sum  which  they,  find  for  the  party,  add 
the  sums  together,  divide  by  the  number 
of  jurors,  and  adopt  the  quotient  as  their 
verdict    Roberts  v.  Failis.  238 

3.  On  the  trial  of  a  juror,  upon  a  challenge 
by  the  plaintiff,  for  having  expressed  an 
opinion  in  favour  of  the  defendant,  the 
juror  challenged  may  be  called  as  a  wit- 
ness by  the  defendant.    Pringle  v.  Huse, 

4.  Where  it  appears  probable,  that  the 
plaintiff  cannot  have  a  trial  by  an  impar- 
tial jury,  he  may  refuse  going  to  trial,  and 
will  not,  for  that  cause,  be  nonsuited,     id 

6r  Thus,  if  in  the  course  of  drawiog  a  jury 
at  the  circuit,  he  discover  that  the  box, 
having  been  left  open  by  the  clerk,  the 
ballots  therein  have  been  arranged  with 
apparent  design  to  procure  the  drawing  of 
a  favourable  jury,  with  other  suspicious 
circumstanoes,  he  may  withdraw  his  re-' 
cOrd,  and  on  motion  for  judgment,  as  in 
ease  of  nonsuit,  will  be  excused  from  pay- 
ing costs.  id 

6.  A  challenge  of  a  juror,  for  ha^ng  given 
an  opinion,  is  a  principal  one,  uui  should 
be  tried  by  the  court.  id 

7.  It  is,  in  general,  highly  improper  for  ju- 
rorSf  after  they  are  summoned,  to  ex- 
press opinions  in  causes  which  may  come 
before  them.  id 

ft.  It  is  improper  for  the  clerk  of  the  circuit 
to  leave  the  ballots  unrolled,  in  an  open 
box,  or  to  draw  them  in  this  situation,  id 

>.  The  ancient  and  modem  cases  and  other 
authorities  both  Engliah  vad  Jimerifiaih 
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MANDAMUS. 

See  Execution,  V-  38.    Highwftj*, 
3,9,  &p.  31,  n.  (a) 


T.  iVhm  a  Itm. 
1ft,  Farm. 
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See  Bail,  2.     Costs,  III.  4,  5. 

1,  Mandamoa  lies  to  correct  erroneous  prac* 

'  tice  of  a  court  of  com m on  pleas,  except 

in  mere  matters  of  discretion.    Bluni  v. 

Greenwood,  ^^ 

%  Mandaijius  will  not  lie  to  compel  a  court 
of  common  pleas  to  vacate  a  rule  arres- 
ting judgment.    Ex  parte  Bostufick.     143 

X  The  couve  is,  for  the  party  against  whom 
the  rule  was  made,  to  apply  for  judgment 
against  himself,  and  then  b«ng  error,    td 

4.  If  the  Qourt  below  refUse  to  give  judg- 
ment against  him,  this  court  will  then  in- 
terfexie  by  mandamus.  id 

5.  A  mandamus  is  proper  where  a  party 
has  a  legal  right,  and  there  is  no  other  ap- 
propriate ^egal  remedy,  «^d  when,  in 
justice,  there  ought  to  be  one.  But 
where  ^  discretion  ia  vested  in  any  inferi- 
or jurisdiction,  and  that  discretion  has 
been  exercised,  mandamus  will  not  be 
granted,  for  this  court  cannot  control,  and 
©ught  not  to  coerce  tt^at  discretion.  Ex 
parte  J^eUor^,  ^  ,  417 

6^  The  power  to  grant  a  mandamus  is  dis- 
cretionary ;  and  will  be  refused  where 
the  end  of  it  is  private  right  merely  ;  and 
where  the  granting  it  will  be  attended 
with  manifest  hardships  and  difl&culties. 
Van  Renuelaar    v.    Sheriff  of  Albany, 

n. 

1.  Form  given  of  a  mandamus  to  commoa 
pleas  to  vacate  a  rule.  Bhmt  v.  Oreen- 
loood.  15i  22,  n.  (e) 

2.  TocommiflsioncTsof  highways  to  lay  out 
and  open  a  road.  People  v.  Conmisnon^ 
prt  of  Salem.  ^ 

MANUMISSION, 

See  Slave,  4« 

MARINER. 
See  Agreement,  8,9.  Jurisdiction. 

MASTER  OF   A  VESSEL. 

•  See  Agreement,  9.  Jarisdiction, 


MISTAKE  of:  TfflB  IiAW. 

The  effect  cf.      Dickinson  v.     GiUdatifii, 

481,  arid  tec  300,  n.  (t) 

MORTGAGE. 

See  Dower,    22,  23.     Execatioii, 
Vt  1,  2,  31,  32,  33,  35. 

1.  One  who  holds  of  a  mortgagor  under  a 
parol  contract  to  purchase,  is  not  entitled 
to  a  notice  to  quiL    Jackson  v.  St/^ek* 

houte,  I^ 

2.  A     release  of  the  debt  discharges  the 

mortgage.  •^ 

3.  A  wntmg  signed  by  the  obligor  in  a 
mortgage  bond,  stating  the  object  for 
which  the  euiorsement  is  made  on  th9- 
bond,  cannot  be  contradicted  by  parol  ev- 
idence, as  between  the  mortgagee^on  the 
one  bantl,  and  the  mortgagor,  or  one 
claiming  under  him,  on  the  other.  id 

4.  In  ejectment  by  the  mortgagee,  the  de- 
fendant may  prove  by  parol  that  the 
mortgage  debt  is  paid,  which  is  a  good 

*  defence  to  the  action.  id 

6,  The  mortgage  first  registejed  takes  pre- 
ference ;  and,  it  seem*^  that  the  courts 
will  notice  the  fractions  of  a  day  with  % 
view  to  the  question  of -preference,  ijcm- 
or^v.Foot,  4^ 

MOTIONS. 
See  New  Trial. 

1.  Where  a  motion  is  taken  by  default,  it 
'  may  be  opened  and  heard  at  another  day 
in  the  same  term,  of  course,  and  without 
excuse,. provided  the  counsel  who  took 
the  default  is  in  court,  when  the  motion 
is  made  to  open  the  matter.    Anon.     197 

%  A  notice  of  motion  for  the  ^  next  term," 
is  good,  without  mentioning  any  partica- 
lar  day.    Avery  v,  Cadugan.  230 

3.  The  counsel  shewing  cause  against  a 
rule  have  a  right  to  reply*    JTnig^  v.  Cfl- 

rey.  ^ 

4.  Motion  to  prove  a  will,  takes  preference. 

Anon.  7^ 

5.  The  notice  of  motion  should  not  be  con- 
ned to    the  specific  rule   sought,   but 

should  also  provide  for    general  rdief, 
^  135»  n.  {!> 

N 

NEW  TRIAL. 

1.  A  motion  for  a  new  trial  on  a  feigned  is^ 
sue,  to  try  a  question  of  adultery,  should 
be  made  to  the  c«urt  of  «b«aQenr.  Doe 
r.Boe.  ai« 
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4U  Appltoatioii  for  a  new  trwl  on  account 
of  n^wly  discovered  evidence  considered. 
Porter  T.  Talcott,  359 

NOLLE  PROSEQUI. 
See  Costs,  III.  3. 

NOTICE. 
See  Motions,  3,  5, 
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OVERSEERS    OF  fflGHWAYS. 

S^  Debt  against  an  overseer  ol*  highways, 
for  the  penalty  of  |1^50,  under  the  act, 
(tess.  44,  eh.  128,  1. 1-)  lor  ref asal  to  ac- 
cept the  office,  does  not  lie,  except  where 
the  town  procee-i  to  a  new  election. 
Winnegar  v.  Roe  258 

%  Merely  neglecting  to  file  notice  of  his 
acceptance  with  the  town  clerk,  is  not 
Enough.  ^  id 

3«  The  object  of  the  statute  was  to  enforce 

the  performance  of  his  duties  ;  and  if  the 

town  proceed  to  a  new  election,  then  to 

exact  the  penalty.  id 

• 

OVERSEERS  OF  THE  POOR. 

1.  The  office  of  overseers  of  the  poor  oi*  a, 
town  is,  for  certain  purposes,  a  corpora- 
tion.    Toddetalv  Birisall,  260 

^  And  the  capacity  to  sue  and  be  sued  is, 
of  necessity,  incident  to  that  office,  in  or- 
der to  execute  the  particular  trust  repos- 
ed in  them.  id 

•^  Accordingly,  they  are  subject  to  an  ac- 
tion for  debts  contracted  by  their  prede- 
cessors, as  overseers.  id 

4.  Where  P,  an  overseer  of  the  poor  of  the 
town  of  C,  in  1820,  gave  an  order,  as 
overseer,  on  B,  in  favour  of  G,  for  the 
support  of  the  poor  of  the  town  of  C, 
which  was  accepted  and  paid  by  B  ;  Juld^ 
that  T  and  M,  overseers  of  the  poor  of 
Che  same  town,  in  1822,  were  liable,  as  a 
corporation,  in"  assumpsit,  for  the  debt 
thus  contracted  by  P.  id,  andsee  261,  n.  (a) 

OYER. 

See  VariaDCe,  4. 


PARENT  AND  CHILD, 

See  Evidence,  V*  4< 


PARTIC  : 

1.  An  order  to  c  ( 
should  be,  th:  1 
at  a  given  de  t 
he  has  not  do  i 

2.  If  no  good  a  i 
comes  al>«ol'T  ( 
then  move  for  i 
livered. 

3.  The  practice  i 
tion  to  bills    ; 
and  considerc 
American  aull . 

P> 
See  Jii 

pi 

See  Bills  of  V 
sorj 

PERI 
Sec  Speci: 


See  A 


See  Pleadings. 

7, 

PLEA,  PUIS  I 

See  Pl( 

PL  I 
See  Pleadings 


I.  Deelaraiion, 

II.  PUa. 

III.  Replication, 

tV.  Demurrer. 

V.  Time  of  pU 

ing. 
Vl.  Pleading  j> 

particular  It 
VII.  PUas  pin»  < 
Vlli.  Pleadings  i; 


See  Costs,  V,  1 ,, 
l.»The  declaration 
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cess  in  the  names  of  the  parties.     WU- 
lard  V.  Massani.  37 

2.  Where  the  process  was  at  the  suit  of  G. 
B.  W.  and  the  declaration  was  in  the 
name  of  C.  W.  stating  that  the  defendant 
was  arrested  at  his  suit,  by  the  name  of 
G.  B.  W.  the  declaration  was  set  aside 
for  irregularity.  id 

3.  Where  the  defendant  is  sued  by  a  wron^ 
name,  but  appears  by  his  right  one,  he 
may  be  declared  against  by  the  latter. 

4.  Where  several  plaintiffs  are  sued,  by 
process  baUable^  the  plaintiff  cannot  de- 
Clare  against  one  of  them  separately,  tho' 
they  hare  all  endorsed  their  appearance. 
Bell  V.  Carrell.  193 

5.  Otherwise  as  to  process  not  bailable. 

6.  The  question,  whether  bailable  or  not, 
turns  upon  the  nature  of  the  action,  as 
expressed  in  the  ac  etiami  net  ^i^ether 
the  defendant  is,  infactj  holAen  to  bail,  id 

7.  El  semble^  that  where  several  defendants 
are  nacnedi,  in  the  same  bailable  process, 
iome  in  their  own  right,  and  others  en 
autre  droits  the  objection  arises  more  pro- 
perly upon  the  pleadings,  than  by  motion 
to  set  aside  the  writ  .  id 

6.  In  a  declaration  upon  a  bond,  conditioned 
to  pay  the  taxable  costs  of  a  suit,  licet 
sapiuM  requitUus  is  good,  on  general  de- 
murrer.    Ba4:on  v.  ff'ilber,  1 17 

9.  Count  on  exchange  of  goods,  and  an 
agreement  to  pay  the  d^erence.  The 
fike  in  another  form.    Porter  Vs  Taieott* 

359 

10.  The  plaintiffi  declared,  setting  forth  an 
exchange  of  vessels  between  them  and  the 
defendants,  and  thc^t  the  defendants  agreed 
to  pay  |6500,  as  the  difference  or  boot 
money — proof  that  tlie  agreement  was  to 
pay  in  notes  at  4, 6  and  8  months,  the  suit 
being  brought  after  the  notes  fell  due  : 
it  seents^  that  this  is  no  variance.  id 

]  1 .  The  common  count  for  goods  sold  and 
delivered,  is,  in  such  a  case,  sufficient,    id 

12.  But  it  would,  in  both  particulars,  be  oth- 
erwise, had  the  suit  been  brought  for  not 
(giving  the  notes,  before  the  terms  of  cre- 
dit had  expired.  id 

II. 

•n  inquest  by  deiault,  the  issue  will  be 
deemed  well  joined,  though  no  sitniliier  be 
added  to  the  plea  of  the  general  issue,  if 
*  fee."  be  added  to  the  words  **  and  of  this 
he  puts  himself  upon  the  country."  In 
such  a  case,  ^  &c."  shall  be  construed  to 
mean  a  similiter,    EverUt  v.  De  Groff,  213 


1*  The  omission  to  conclude  the  replicatkiii 
to  a  plea  of  ni^  tid  record^  with  an  et  fui 
parcUtu^  &c.  is  a  formal  deifect,  and  as  such, 
a  ground  for  special  demurrer,  which  if 
served  within  30  days  after  receipt  of  the 
replication,  (or  40  days  if  the  replication 
be  served  on  the  agfent)  will  prevent  an 
inquest,  or  be  good  cause  for  setting  it 
aside,  whether  taken  before  or  after  the 
service  of  the  demurrer.  Hawky  r.  Han- 
chet,  152 

2.  If  it  is  plain,  from  t)ie  nature  of  the  plead- 
.  ings,  which  plea  the  replication  is  intended 
to  answer,, tnis  is  certain  enough,  without 
expressly  pointing  out  the  plea  intended* 
by  its  numerical  order,  or  in  any  other 
way,     Carey  v.  the  same,  154 

3*  A  replication  which  supports  and  fortifies 
a  declaration  is  not  a  departure.  Wy^ 
man  v.  Mitehdl,  316 

4.  How  far  it  should  distinguish  which  plea 
it  is  intended  to  answer.  155,  ?».  (a) 

IV. 

On  demurred  the  one  who  commits  the  iBnt 
fault  in  pleading  shall  have  judgment  a- 
gainst  him.     Wyman  v.  Mitcheii.       3Ig 

V. 

1.  A  pleaofa2/ena/i07i,  nnd  tout  tenqts  prisf 
under  the  statute,  (sess,  29,  ch.  1«8,  1.  1. 
1  R.  L,  60)  may  be  pleaded  after  a  gener* 
al  imparlance.    jlUan  v.  Smith,,  18S  . 

2.  So  of  yum  tenure*  ^  * 

3.  El  semble^  that  since  the  statute  allowing 
the  defendant  to  plead  several  pleas,  one 
of  them  being  pleadable  after  imparlancei 
would  draw  after  it  others,  which  may 
therefore  be  pleaded  after  imparlance; 
though  standing  alone,  they  would  be 
pleadable  only  before.  ^ 

4.  Neunques  accouple,  soul  alienation,  with 
tout  temps  prisy  may  be  pleaded  tcgetber. 

id 

See  Award,  1.  Courts  of  Justices 
of  the  Peace  V.  1,2.  l!:scape, 
2,  3,  4.     Evidence,  III.  2,  3. 

1.  A  record  signed  and  filed,  rnmepro  tuntf 
under  a  rule  for.  that  puipoae,  was  set 
forth  in  pleading,  and  given  in  evidencev 
of  the  term,  as  of  a  day  in  which  it  was 
ordesed  to  be  filed.    Jones  v.  Cook,      309 

2.  The  plaintiff  is  never  bound  to  prove  that 
part  of  an  instrument,  which  it  is  not 


^BEX. 


Wlal  to  set  forth,  unleaa  it  be  alleged  as 
niatter  of  dfitcription,  or    in  hac  verba. 

•     According'ly,  where  the  declaration  stated 
that  the  ea.  sa.  issued  the  28/i^  October^  a 
ca.  sa,  tested  the  31*^  October^  was  admit-, 
ted  io  cWdouce  ;  and  this,  though  the  3lst 
was  out  of  term.  j^/ 

8.  VV'here  the  first  coiiftt  of  a  declaration 
is,  inform^  upon  a  bond  for  the  payment 
of  money,  though  the  bond  may  be,  in 
faci^  one  for  the  p^ribrmance  of  an  award, 
a  plua  of  revocation  is  a  nullity.  FttU  v. 
FreUs,  335 

4.  Aod  this^  though  it  be  joined  in  the  same 

declaration,  with  a  count  upon  another 

bond  in  the  same  words,  coaditioned  to 

.   perform  aA  award.  ,^ 

ff.  Each  count  is  in  nature  of  .a  distinct  dec- 
laration, and  must  be  answered  as  such  ; 
and  will  not  take  its  character  from  any 
other  count  in  the  same  declaration, 
where  it  does  not,  in  terms,  refer  to  it.  id 

••  A  plea  to  a  declaration  on  a  bond,  for 
performance  of  an  award,  that  the  defeft- 
dant,  by  a  writing  sealed,  rtvoktd  the  pow- 
ers  of  the  arbitrators,  need  not  aver  no- 
tice to  the  arbitrators,  or  tne  oppegite 
party.  This  is  implied  in  the  term'  rcoQ^ 
ked,  -J 

7.  Nor  is  such  a  plea  exceptionable,  as  at- 
tempting to  put  in  issue  matters  of  law. 

t.  The  addition  to  such  a  plea,  that  the  de- 
fendant also  revoked  the  bond,  is  mere  sur- 
plusage, and  does  not  vitiate.  {ft 

9.  The  prayer  of  a  plea  of  revocation,  in 
answer  to  a  declaration  setting  ibrth  a 
bond  and  award,  may  be  in  bar  of  the  ac- 
tion. It  need  not  be  simply  in  bar  of  the 
award.  -^ 

10.  Though,  where  the  powers  of  the  arbi- 
tratoi's  are  revoked,  the  p  .iialty  is  forfeit- 
ed, and  the  plaintiff  may  assign  breaches, 
*^u^*^®  **"  actual  damages  assessed,    id 

11.  The  plaintiff  should  assign  the  revoca- 
tion as  a  breach— not  tlie  non-perform- 
ance of  the  award.  ^^ 

12.  To  a  declaration  in  debt  on  bond  set- 
tmg  out  the  condition  and  breach,  nil  de- 
bet 18  not.a  good  plea  ;  Cut  if  pleaded  and 
not  demurred  to,  it  puts  in  issue  every 
material  fact  in  the  declaration.  Jansen ' 
T.  Oiirander,  q^q 

13.  In  debt  on  a  town  collector's  bond,  the 
plaintiff  in  assigning  breaches,  set  out  the 
tax  warrant,  and  averred  that  the  collec- 
tor was  thereby  required  to  p^y  **  a  Jar^e 
lum,  to  wit,  ^5936,69,  to  the  county  trew- 
urer  ;  but  the  warrant  produced,  requi- 
red  the  payment  of  $4530,15  ;  held;  no 
natenal  vananee.  ^' 


14.  When  an 
videlicet  doe 
the    want  0 
make  an  avc 
not  otherwis 

15.  This  rule  ( 

IB.  ^The  court 
jcction  to  d< 
the  pArty  tc 
,  cause. 

17.  //  seems,  a 
may  be  aUo^ 
cause  at  the 

See  Costs, 
9,  10,  11 
7,  8,  9,  1 


1.  When  a  del 
pleading  hij 
vent  act,  pui 
be  relieved  ( 
inf. 

2.  The  last  cor 
return  of  th 

3.  And  a  plea 
sed  after  a  v 


Si 

tLEADi: 
See  Intel 

1.  In  a  court 
allegation  sh 
pleadings. 

2.  Nd  interrogr 
not  arise  t'roi 
in  i3sue. 


See  Just 
Overs 


ToL*  L 


1.  To  warrant 
allowing  th 
transient  j5ai 
previous  adji 
on  the  questi 
sary.    Ex  pa 

2.  The  usual 
enough. 
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PRACTlCJi. 

See  Action  Real.  AmendmeDt. 
Attorney,!,  2,  4.  Attorney's 
Clerk,  1. 

•I.  Relative  to  procets. 

H.  Arrest,  detainer ^  bail  and  appearar^e^ 
HI.  BUI  of  particulars, 
IV.  Execution, 

V.  Staying  and  setting  aside  proceedings, 

VI.  Costs. 

VII.  Waiver  of  irregularity. 
nil.  JVrU  of  error. 
IX.  Motions. 
X.  Service  of  papers. 

1. 

See  Action  Real,  1,  3,  5.  Amend- 
ment, 1,  3,  8,  14,  16.  Escape, 
5,  6,  7.  Execution,  I.  VII. 
Pleadings,  I.  1,  2,  4,  5,  6,  7. 

1.  The  test  and  return  of  a  writ  issued  and 
delivered  to  the  sheriff,  cannot  be  altered 
8o  as  to  make*  it  returnable  at  a  subse- 
qu^t  term.    People  v.  Singer.  41 

2.  Service  of  a  writ  on  Sunday  by  defend- 
ant's endorsing  his  appearance,  is  void. 
f^anderpoelv,  Wright. 

209,  and  see  210, «.  (a) 

3.  Nor  is  a  g^eneral  notice  of  retainer  a 
.  waiver  of  the  irregularity.  id 

n. 

See^  Bail. 

1.  A  genei*al  notice  of  retainer  is  not  an  ap> 
pearance.     Vanderpod  v,   Wright.     209 

2.  An  appearance  can  be  in  but  one  of  three 
ways  :  By  filing  special  or  common  bail, 
or  by  entering  an  appearance  in  the 
(Aerk's  offipe.  id 

III. 

'    See  Particulars,  Bill  of. 

IV. 

See  Execution* 
V. 

See  Costs,  III.  1.  Variance,  1,  2. 
Ejectment,  6,  7,  8,  9.  Execu- 
tors and  Administrators,  3.  In- 
fant. Judgment  as  iu  case  of 
nonsuit,  3. 

1.  Merits  need  not  be  shewn,  to  obtain  re- 
lief against  a  regular  default,  accidental- 
ly incurrpd,  for  not  assigning  errors.  Fan 
Alstinc  V  Brower.  45 

$.  That  the  pltintiff  is  in  the  state  prifloa 


for  a  term  of  years,  is  a  ground  to  stay 
proceedings  till  security  for  costs  is  filed. 
Ancm.  60 

3.  On  application  for  such  security,  the  de- 
fendant need  not  swear  to  merits.        id 

4.  A  frivolous  demurror  is  in  fraud  of  the ' 
9th  rule  of  AprU  term,  1796,  declaring  a 
cause  at  issue  aQ;er  20  days,  &c  and  tho' 
served  within  the  time,  will  not  be  cause 
for  setting  aside  an  inquest.  Carey  v .  Han-- 
chet.  ^  154 

5.  The  Court  will  order  a  perpetual  stay  of 
the  ca.  sa.  where  the  defendant  is  dischar- 
ged under  the  act,  (sess.  42,  ch.  101)  in- 
termediate the    verdict  and    judgment. 


Baker  v.  Taylor. 


165 


6.  But  if  the  discharge  is  objected  to  by 
the  plaintifi*,  they  will  open  the  cause  so 
as  to  give  him  a  chance  to  try  the  ques- 
tion, the  judgment  standing  as  security. 

d 

7.  To  warrant  an  application  to  set  aside  a 
writ  for  irregularity,  it  should  appear  t* 

♦be  returned.     Clark  v.  Lawrence.  48 

8.  It  seems  that  on  appeal  from,  the  refusal 
of  a  circuit  judge  to  grant  an  order  for 
slaying  proceedings,  with  a  view  to  a  mo- 
tion'for  a  new  trial,  it  is  enough  that  the 
party  make  out  a  doubtful  case.  Wright 
v.  Wright.  598 

VI. 

See  Costs. 

VII. 
See  I.  3. 

The  appearance,  for  the  purpose  of  object- 
ing to  the  return  of  a  writ  in  a  real  ac- 
tioD,  is  not  a  waiver  of  the  irregularity. 
Malcom  v.  Rogers.  t 

VIII. 

See  Error.     Writ  of  Error.  • 

IX. 

See  Motions. 
X. 

See  Attorney,  4.  Affidavit,  6. 
Dower,  24,  25,  26,  28.  Eject- 
ment, 10,  11. 

1.  A  copy  of  the  affidavit  on  which  the  ap- 
plication in  made  to  make  a  submission  t* 
arbitration  a  rule  of  court  need  not  be 
served.    Knight  v.  Carey  h  Carey.       39 

%  Though  an  attorney  be  ^ued  by  capis»t 
the  service  of  all  subsequent  papers  should 
be  on  him  or  his  agent,  as  in  ordinary  ca- 
Sheldon  y.  Cysnming*  16S 


*♦ 


■ 
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whe«  the  tertenints,  4:c.  ure  named  in  SHIP"  OWNERS. 

"USi  f  i7.t,T'^lr- ™    S..  Bills  of  Exchange  a-d  From- 


S.  Huw  the  retuni  should  be ..   . 

3.  lo  proeeedin-  hy  two  nihils,  the  ol.  ki. 
fa.  should  lie  io  the  sheriff's  office  four 
days,  ei.;luBive  bolli  of  Ihe  day  of  iW 
being  lodged  there,  acd  of  the  return 
dny.  ■  *a 

4.  Fees  for  serving  scire  facial  on  several 
defendiiQta  :  50  centB  for  serving  writ  oa 
BHih  daleodanl,  beside  milease  allowed 
for  «ach ;  nlao,  return,  12  1-2  ueats,  and  2 
«umi<ioner»,ror  each  tenmt,  it  50  oent« 
each  nummoner.  Grineald  v.  iern-/':n- 
ml,«f  ifailon.  231 

p.  S'umnloQS  in  writing,  disallowed.  id 

«.  Moileof  proceedjiiglo  chat^  heirB.dft- 

vi»ee9  end  tene-teuituia    by  tci.  fa.  and 

two  nihiU,  and  t'le   relief  which  Ihey 

Miay  bavB  ogainsl  their  default.  It,  n.  (6) 

SEAL. 

J.  A  retam  to  a  writ  of  certiorari  need  not 

besMled.     Scan  v.  R^ahman,  ai2,  and 

tee   n.  (*)  iliere. 

g.  Whether  necenery  to  an  inquest  upon 

writ  of  inquiry,  or    by  a  coroner. 

^  212  i  13,  ri.  (*) 


SI,  AVE. 

1.  An  agreerasnt  Vj  a  ma-ter  with  hU 
slave,  t.  at  he  mey  work  out  his  freffloin 
by  working  anJ  paving  B0(.  though  the 
.lave  leave  his  J^rvice.  «o.l  aof.aily  «™ 
and  pay  a  part  of  the  money,  anJ  refuse 
to  return  oil  being  ordered  bock  l>r  aa 
master  for  default  of  paying  the  residue, 
does  nal  amount  to  a  manumisaioo.  Smith 
y.lUJf.  ,    127 

a.  Such -an  agr'"^ent  in  conditional,  vna 
does  not  lake  eflecl  UU  the  whole  cooaid- 
eration  bepaid.  ^ 

3.  Utreim.  that  such  an  a-reemenl,  though 
not  m  writin-,  is  valiJ,  and  if  p«rfom»«i, 
wiUw     "     -•-  ^ 


inswerable  iar  the 


8EAMA1T. 
See  Jurisdiction. 


4.  The  purpose  of  a 
fcc  is  to  avoid  beii 
future  support  of  the  slave.  » 

5.  Evidence  that  a  uf  gro  bein;  imprwrned 
inJWui-l'orittsB  slave,  claimed  his  free- 
dom, and  was  liberated  as  a  free  man,  hr 
the  police  of  the  cjly,  is  not  admlMible 
a^inst  the  master.  » 

6.  Whether  Ihe  aeolanitiun*  of  a  ne^ro  «r« 
evidence  for  the  waster  lo  prove  the  ne- 


price  of  thL  ^. 
7.  IlittMi,  they 


3ET  OFF.  SPECIAL  SESSIONS- 

A  judgment  for  oo«t«  only  will  be  »et  off  Set  Courts  of  Special    Sessiou. 
agaioat   another  judgment,   on   motion, 

notwithXanding  the  attorneys   leo,  al-  SPECIFIC  FERFORMANCE. 
though  the  judgment  be  isaifned  lo  hun 

by  hS  client  as  security  for  liis  coals,  of  j_   /^  raluabte  or  meritori 


is  ntt^nary,  in  a  cootract,  lo  warrurt 
decree    for    its    specifiok    perfc 


insecurity  for  Tiis  coals,  of 
which  n-rlice  IS  given  to  the  opposite  par- 
ty, with  direolion  not  lo  arrange  the  costi         u^,„„    ,„    -r- 

wiih  the  client ;  especially  where  the  at-         ifoorfrorl;  v.  Baaut.  J 

tomey  baenoliceof  theiaatterof  set  off;     j.  Butwberethe  party  ar«epU  a  dnA, 

B 
See 


Til 


2.  But  where  ine  pariy  amepu   a  unii,  u 
security  for  Ihe  cmisideratton,  and  doa 


■    1 


ma  tsi 

-I — ,  4pra  a.  Sen.   36,  oh.  61,  1   R.  L. 

455.  (Costs.)  686 
,  March.  19,  Scii.  30,  ch.  Ji.  s.  1  and 

12,   1    R.   L.   125.      (Supervisor  and 

Collector.)  671,677 

1801,  Ffi.   ao,  SesB.  24,  eh.   10,  ».  9,  1  R. 

L.  134.     (Appeal.)  691,  702 

1318,  JlprU  21,  Sea.  41,  ch.  259,  s.  1,  S. 

(l'utafa[i!c  of  ebose  iii  BCtion   by  an 

attorney.)  443 

1813,  Jprii2,  Sess.  36, ch.  50,  i.  11,  1  R. 

L.  504.  (Exeoiilioo.)  -741 
,  .Ipril'i,  Seso.  36,  ch.  50,  !,  1,  1  R.  L. 

500.     (JudsDieuta  and  EKecutioiu.) 


SUftROeATR 

See  Dower,  12  to  27. 

TESANTS  IS  CO.MMON. 

See  Husband  and  Wife^ 

SURVIVORSHIP. 

See  Execution,  I.  9  to  20. 

T 

TERMS  OF  THIS  COURT. 


t.  On 

9.  W 


3.  H 

3.  Tl 

•IM 

4.  W 


7.  /I 

£^ 

S.  D 
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goeds  leVied  upon  by  htm,  t9  maintaio 
trespass  or  trover,  for  taking  them  away, 
or  converting  them.  id 

0,  The  measure  of  damages,  in  trover,  for  a 
note,  is  its  nominal  value,  unless  that  be 
reduced  by  shewing  payment,  or  the  in- 
■olvercy  of  the  maker,  or  some  facts  to 
invalidate  the  note.  JngcUls  v.  Lord.    240 

TRUST. 

See  Eyidence,  V.  4. 
TURNPIKE. 

Sit    Commissioner  of  Turnpikes. 
Evidence,  I.   !• 

U 

USE. 

X>  A  conveyance,  without  a  valuable  consid- 
eration cannot  operate  as  a  bargain  and 
sale,  under  the  statute  of  uses.  Jackson 
V.  CadweU  622 

2.  And  to  give  it  the  effect  of  a  covenant  to 
stand  seised  to  uses,  it  must  be  made  on 
the  consideration  of  blood  or  marriage,  id 

3.  A,  by  writing  sealed,  and  endorsed  on  a 
lease  for  three  lives,  declared  as  follows  : 
*  I  do,  as  my  own  free  will/md  gift,  assign 
and  set  over  all  my  right,  title  and  interest 
in  and  to  this  lease,  with  all  the  conditions 
and  reservations  therein  contained,  unto 
£.  C.  S.  my  grand^son,  an  infant  child, 
this  day  8  months  and  5  days  old,  to  be 

'to  property  and  real  estate,  which  is  to 
be  on  the  following  conditions,  namely: 
to  remain  in  the  hands  of  his  mother,  M. 
S.  for  the  use,  benefit  and  sapport  of  the 
said  £.  C.  S.  till  he  shall  arrive  at  the  age 
of  21,  which  will  be,  &c.  on  which  day 
he  is  to  come  into  possession  of  this  lease, 
and  all  the  benefit  therein  contained :' 
Kdd^  that  this  was  not  open&tivs  by  way 
of  bargain  and  sale  for  want  of  a  valuable 
consideration ;  nor  as  a  covenant  to  stand 
seised,  for  want  of  relation  by  blood  be- 
tween the  psignor  and  M.  8.  she  being  his 
daughter-m-law ;  and  not  being  accompa- 
nied with  livery  of  seisin,  it  was  inopera- 
tive for  any  purpose.  id 

4.  Whether  an  instrument  in  thi^  form 
would  be  valid  as  a  devise  ?  Quere.       id 

5.  In  ati  action  of  ejectment  by  the  assignor 
and  £.  C.  S.  jun.  held^  that  M.  S.  was  a 
competent  witness ;  for  as  the  conveyance 
was  voidf  aha  had  no  interest.  id 

USURY. 

1.  Judgment  by  confession  on  bond  and 
warrant  set  aside  for  usury,  the  usury  be- 
ing sworn  to  by  the  defendant,  and  not 
directly    and    positively   denied  by  the 
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whert  the  cause  of  fiction  arose,  without 
regard  to  the  number  of  witnesses,  unless- 
the  plaintifl' stipulate  to  g-ive  material  ev- 
idence arising  in  the  countj  where  he  has 
laid  Ilia  venue.   Fonder  Zee  v.  Van  Dyck, 

600 
VERDICT. 

In  an  action  in  form  ex  delicto^  one  may  be 
found  guilty  and  the  other  acquitled. 
Locku'ood  V.  Bull.  322 

See  Courts  of  Justices  of  the  Peace, 

VJII.  1,  3,      Jury,  1,  2. 

VOID  AND  VOIDABLE  PROCESS. 

See  Execution^  VII.  13  to  27.     I. 
15,  16,  17,   18, '21,  22. 

W 

WAIVER. 

Sfpe  Attorney's  Clerk,  2.    Practice, 
X.  9,  10. 

WARD. 

See  Action  Real,  7. 
WAY. 

See  Costs,  IL  10. 
WITNESS. 

See  Deed,  9.     Ejectment,  1  •     Ev- 
idence, V.     Use,  5. 

1 .  Proceeding  to  examine  de  bene  esse^  viz. 
affidavit,  order  and  notice,  under  statute, 
(sess.  36,  ch.  31, 1 R.  L.  455,  and  seas.  38, 
ch   150  )     Jackson  v.  Hooker,  586 

%  Where  the  party  receiving  a  notice  of 
examination  under  this  statute,  attends 
accordingly,  but  no  one  comes  to  examine 
on  the  other  side,  and  consequently,  no 
examination  takes  place,  the  court  will 
not  order  the  costs  of  attendance  to  be 
paid,  on  motion.  id 

3.  The  statute  makes  no  provision  for  the 
costs.  id 

4.  And,  if  allowable  by  the  general  provis* 
ions  of  the  act  regulating  fees,  they  are 
properly  taxable  in  the  final  bill.  id 

WITNESS'  FEES. 

See  Costs,  IV.  9,  10,   11. 

WRIT  OF  ERROR. 

See  Costs,  III.  6.     Sec  Error. 

1.  A  writ  of  Error,  returnable  here,  must 
issue  out  of.  this  court.  JBltmt  t.  Oreen- 
W9$d.  15 


2.  If  issued  from  the  court  of  chancery,  it 
is  a  nullity.  id 

3.  A  writ  of  error  will  not  supersede  an  ex- 
ecution executed.  id 

4.  But,  in  such  case,  the  court  may  order 
the  money  to  be  brought  into  courts  to  a* 
bide  the  event  of  the  writ  id 

5.  The  plaintiff  cannot^  by  otnitting  to  en- 
ter continuances  between  the  return  of 
the  postea  and  judgment,  prejudice  the 
defendant's  right  to  bring  a  writ  of  error. 
Manhattan  Company  v.  Osgood,  65 

6.  And  where  tlie  judgment  is,  m  fact,  ren- 
dered within  the  five  years,  but  by  omit- 
ting the  continuances  it  appears  of  record 
to  be  more  than  five  years,  before  error 
brought,  the  court  will  order  the  continu- 
ances entered  nunc  pro  tuncy  so  as  to 
avoid  the  statute  of  limitations.  id 

7.  When  a  bill  of  exceptions  has  been  taken, 
but  not  entered  on  the  roll,  nor  filed,  nor 
attached  to  the  record,  the  court  will, 
even  after  a  ^elay  of  several  years^  direct 
it,  on  motion,  to  be  so  filed  and  attached, 
for  the  purpose  of  enabling  the  party  td 
bring  error.  id 

WRIT  OF  RIGHT. 

See  Action  Real,  1 , 2,  3, 4,  5, 6,  7, 
8,  9.     Execution. 

1.  Proceedings  in  a  writ  of  right — ^tbewrit 
— ^return — ^the  right  and  mode  of  amend* 
ing — praeipe  for  i^jpearance — foim/,  and 
manner  of  countings— jpen'o/  irnpiirianeu 
and  minutes  of  the  court  JUalcom  v.  i2e- 
gers.  \ 

2.  The  appearance,  for  the  parpoee  of  ob- 
jecting to  the  return  of  a  writ,  is  not  a 
waiver  of  the  defect.  id 

3*  In  &  writ  of  right,  on  an  alias  summoiia 
returned  served,  the  demandant  appear! 
on  the  first  day  of  term.  Hia  appearance 
being  entered,  the  tenant  has  till  iha 
quarto  die  post,  to  appear.  He  tlien  ap- 
pears ;  the  demandant  counts ;  and  the 
tenant  has  a  special  imparluiee  to  tb^ 
next  term.    Makom  V.  Gardner,         137 

4  When  the  tenant  may  be  called;  and 
how  he  is  to  pat  the  demandant  out  of 
Court  9,  n.  (t) 

5.  Of  amendment  in  a  writ  of  right. 

id  n.  (f) 

6.  PraHpe  for  appeartmce.  10,  n.  (^ 

7.  Declarati6n  in  a  writ  <>f  right  ll,n.  («i) 

8.  Entry  of  special  imparlance.      12,  n.  (n) 

9.  Proceedihgs  in  an  EngUsh  writ  of  right, 
nsferred  to  in  JJoWs  Jf.  P,  Rtp,  657  to 
675.  137»8»«.(*) 
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